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EDITOR S PREFACE. 


T is acknowledged by every one," says Mr Hallam, 
* that the publication of this treatise made an epoch 
in the philosophical, and we might almost say in the poli- 
tical history of Europe.” This opinion of the importance 
of Grotius’s work De Jure Belli et Pacis, prevailed from 
the time of its first appearance, and was exemplified by all 
the marks of honour with which such a book can be greeted. 
Numerous editions in various forms circulated rapidly: 
copious comments of several annotators, translations into 
several languages, speedily appeared; the work was pub- 
lished in the author’s life-time, cum notis variorum, a dis- 
tinction hitherto reserved to the ancient classics: and it 
was put into the Index Expurgatorius at Rome. Gustavus 
Adolphus carried it about with him and kept it under his 
pillow: Oxenstiern appointed its author the ambassador of 
Sweden at Paris: the Elector Palatine Charles Louis esta- 
blished at Heidelberg a Professorship of the science thus 
created; and the science has been promoted by the like 
means in many other places up to the present time. 

Nor has it, at this day, ceased to be a book of the first- 
rate importance in this science. It is spoken of with 
respect and admiration by the principal modern writers on 
International Law: a knowledge of it is taken for granted 
in the discussions of questions belonging to that subject; 
and it is quoted among the cardinal authorities on such 
questions. And treating, as it does, of the fundamental 
points of Philosophical Ethics, as well as of their applica- 
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tion in the Laws of Nations, it has, in that department 
also, been always regarded as a primary work. It soon 
gave rise to Puffendorf's Treatise On the Laws of Nature 
and Nations, and to other books of the same kind; of 
which some, like our own Rutherforth's Course of Lectures 
on Grotius, show the celebrity of the work, by taking from 
it nothing but the name. Mackintosh, in more than one 
place, gives to the work the highest terms of his eloquent 
praise; and how Mr Hallam speaks of it has been men- 
tioned above. 

Several objections have, however, been made to the 
work ; and among them, one which I shall especially notice, 
since an attempt is made in the present edition to remedy 
the inconvenience thus complained of. It has been said 
that Grotius’s composition is so encumbered, in almost 
every page, with a multitude of quotations from ancient 
historians, orators, philosophers and poets, as to confuse 
the subject, obscure the reasoning, and weary the reader. 
I am not at all disposed to dissent from what several 
eminent men have said in answer to this; defending Gro- 
tius’s quotations, as evidences of men's moral judgments, 
as appeals to general sympathy, and as graceful literary 
ornaments; but I am also ready to allow that these cita- 
tions go to the extent of disturbing the didactic clearness 
and convenient brevity which we wish to find in a philoso- 
phical work. Hence, in the translation with which I have 
accompanied the text, I have omitted all the quotations 
except those which were necessary to carry on the argu- 
ment. By this means, the bulk of the work has been 
reduced more than one half; while, the names of the 
authors quoted, being retained in the translation, the 
reader can, if he chooses, pass to the passages adduced, 
which he will find on the same page. The translation is 
thus rather a selective than an abridged translation; for 
the didactic and argumentative parts are, in general, so 
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far from being here abridged, that explanatory expres- 
sions and clauses are introduced in a great number of 
passages where they seemed likely to make the meaning 
clearer. 

It appears to me that the scheme and reasoning of 
Grotiuss work are well worthy of being thus carefully 
presented to the reader. I agree with a former editor, 
Barbeyrae, that Grotius's learning, wonderful as it was, 
was far from being the greatest of his qualifications for 
the task which he undertook. His work is characterized 
throughout by solid philosophical principles consistently 
applied; by clear and orderly distinction of parts; by 
definite and exact notions, improved by the intellectual 
discipline of legal studies; by a pure and humane morality, 
always inclining to the higher side in disputed questions; 
and by a pervading though temperate spirit of religion. 
It may be doubted whether, even yet, we can place philo- 
sophical morality on any better basis than that which he 
lays down in his Prolegomena ; namely, the social impulse 
by which man is actuated, in addition to the desire of his 
individual good. ‘This social impulse is, he holds, the 
source of Jus, or Natural Law;—the basis of property 
and contract (Art. 8.) It is, he says, (Art. 16), too narrow 
a view to say that Utility is the Mother of Rights; the 
Mother of Rights is Human Nature, taken as a whole, with 
its impulses of kindness, pity, sociality, as well as its desire 
of individual pleasure and fear of pain. Human Nature 
is the Mother of Natural Law, and Natural Law is the 
Mother of Civil or Instituted Law. 

By thus founding Morality and Law upon the whole 
compass of man's human and social, as well as animal and 
individual nature, Grotius, as I conceive, makes his system 
more true and philosophical than many of the more 
recent schemes of the philosophy of morals. He is thus 
favourably distinguished, not only from those who, like 
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savage view which derives law and justice from mutual fear, 
had not been prominently put forwards in that period, as it 
was soon afterwards by Hobbes; and Grotius, in debating 
the question, is driven to seek the opponents of his wider 
and humaner morality, in the ancient world, among the Gre- 
cian sophists. But the miseries arising from unregulated war 
pressed upon his thoughts with present and severe reality ; 
for the Thirty Years’ War had long been ravaging Europe. 
To this spectacle he himself ascribes the origin of his work. 
He says (Proleg. Art. 28), “I saw prevailing throughout 
the Christian world a license in making war, of which even 
barbarous nations would have been ashamed; recourse 
was had to arms for slight reasons, or for no reason; and 
when arms were once taken up, all reverence for divine 
and human law was thrown away; just as if men were 
thenceforth authorized to commit all crimes without re- 
straint.” The sight of these atrocities had led many men, 
he says, to hold all war to be unlawful to Christians; but 
he, more temperately, thought that the remedy was to 
bring it about that war itself should be subject to rules of 
humanity and decency. And he adds, that he conceived 
himself in some degree prepared for such a task by the 
practice of jurisprudence in his own country; and hoped, 
that, though unworthily ejected from that country, which 
had been honoured by so many of his works, he might 
still promote the science by the labours of his pen. 

He claims (Proleg. 30), to be the first who had reduced 
International Law to the form of an Art or Science. Nor 
do I conceive that this claim goes beyond his due: though I 
am aware that certain writers have been recently brought to 
light and pointed out as his ** Precursors*." The Precursors 
thus newly brought into notice are Johannes Oldendorp, 


* Die Vorliufer des Hugo Grotius auf dem Gebiete des Jus Nature et 
Gentium. Von Carl von Kaltenborn, 1848. 
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whose Isagoge Juris Naturalis, Gentium, et Civilis, was pub- 
lished at Cologne in 1539; Nicolaus Hemming, who wrote 
De Lege Nature Methodus Apodictica ; Benedict Winkler, 
whose Principiorum Juris libri quinque appeared in 1615, 
ten years before the publication of the work of Grotius. 
But I see no reason to think that these works did more 
to anticipate the work of Grotius than the works which he 
himself enumerates and criticizes, as bearing upon the 
subject; especially the work of the Oxford Professor of 
Law, Albericus Gentilis, De Jure Belli, Hanovie, 1598. 
In this work, as Mr Hallam has observed, the titles of the 
chapters run almost parallel to tlfose of the first and third 
Books of Grotius ; and Grotius himself mentions him (along 
with Balthasar Ayala), as a writer who had been of great 
use to him: * Cujus diligentia sicut alios adjuvari posse 
scio, et me adjutum profiteor," (Prol. 38). The work of 
Ayala, De Jure et Officiis Bellicis, published in 1582, is 
conceived by Mr Hallam to have been the first ‘that 
systematically reduced the practice of nations in the con- 
duct of war to legitimate rules.” But notwithstanding 
the labours of these authors, we may, I conceive, fully 
assent to Mr Hallam, when he says of Grotius's work: 
*'The book may be considered as nearly original, in its 
general platform, as any work of man in an advanced 
stage of civilization and learning can be. It is more so, 
perhaps, than those of Montesquieu and [Adam] Smith." 
Mr Dugald Stewart has, in his Dissertation on the Pro- 
qress of Philosophy, spoken unfavourably, indeed contemp- 
tuously, of Grotius's great work. I am happily relieved 
from any necessity of replying to this criticism, by the 
admirable manner in which the task has already been per- 
formed by Mr Hallam. That judicious and temperate 
writer finds himself compelled to refer to Mr Stewart's 
attack in these terms: * That he should have spoken of a 
work so distinguished bv fame, and so effective, as he 
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himself admits, over the public mind of Europe, in terms 
of unmingled depreciation, without having done more 
than glanced at some of its pages, is an extraordinary 
symptom of that tendency towards prejudices, hasty but 
inveterate, of which that eminent man seems to have been 
not a little susceptible. The attack made by Stewart on 
those who have taken the law of nature and nations for 
their theme, and especially on Grotius, who stands for- 
wards in that list, is protracted for several pages, and it 
would be tedious to examine every sentence in succession. 
Were I to do so, it is not, in my opinion, an exaggeration 
to say that almost every successive sentence would lie 
open to criticism." He then goes on to take the chief 
heads of accusation; and to his instructive discussion of 
them, I refer my reader*. 

Paley also, in the Preface to his Moral Philosophy, 
censures Grotius for the profusion of his classical quota- 
tions; an objection of which I have already spoken, and 
which I have here tried to remedy ; and for the forensic 
cast of his writings. That in the work of Grotius we see 
everywhere traces of the juristical training of his mind, is 
not to be denied; but it may be much doubted whether 
this is a disadvantage ;—whether this legal discipline of 
the intellect have not given & precision to his divisions 
and reasonings which they would not have had without 
the habits so formed. Certainly a jurist would find, in 
Paley himself, great reason to complain that questions of 
morality and of law are mingled together in a very con- 
fused and arbitrary manner. 

It was not the intention of Grotius to furnish a System 
of Ethics. But if we regard the work as to its bearing on 
ethical philosophy, it will in many respects, sustain with 
advantage a comparison with the work of Paley. Grotius 





* Literature of Europe, Part mt. Chap. iv. $83. 
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shews, satisfactorily as I conceive, that utility is a very 
narrow and perverse expression for the foundation of 
morality (Proleg. 16). And the foundation which he him- 
self lays, is far broader and more philosophical (Proleg. 6). 
Man, he says, is an excellent animal, differing from other 
animals, not in degree only but in nature; and among his 
peculiar excellencies is a desire for society, a desire for a 
life spent in community with his fellow-men; and not 
merely spent somehow, but spent tranquilly and as a rea- 
sonable being; communitatis non qualiscunque, sed tran- 
quille, et pro sui intellectus modo ordinate. ‘This desire, or 
impulse, the Stoics called oixeiwors, the Domestic Impulse. 
We might be tempted to call it the Domestie Znstinct; 
but then, we should have to recollect, that precisely one 
of the peculiarities which we have here to take into 
account, is, that man is not governed by Instinct, but by 
Reason; that in virtue of his human nature, the impulses 
which belong to him, analogous to the instincts of animals, 
become conscious and intelligent purposes: and thus per- 
sonal security, property, contracts and the like, the neces- 
sary conditions of a tranquil and reasonable community of 
life, are necessary results of man's nature. And thus 
human nature is the source of Rights, as Grotius says, 
(Proleg. 16). 

That man forms a judgment of actions, and tendencies 
to act, as being right or wrong; and that the adjective 
right has a wider range than the substantive Rights; are 
doctrines belonging to man's moral nature; and these 
doctrines lead us to a scheme of morality which has its 
foundations, as a sound scheme of morality must have, at 
once in the external conditions of man's being, and in the 
internal nature of his soul. The Rights which his outward 
circumstances necessarily establish, are recognized and 
made the cardinal points of Rightness, by his inward con- 
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victions. Among the convictions which belong to man, 
as a moral creature, is this; that not only his outward 
actions, but his inward purposes, volitions, affections, de- 
sires and habits, ought to be right. This consideration, 
however, leads us into a region of morality with which 
Grotius is not much concerned in the present work. 

Many of the questions of International Law which are 
discussed by Grotius, have been the subject of much sub- 
sequent discussion ; and in several cases, the opinions now 
generally accepted are different from those which he 
asserts. To have attempted to notice such cases, would 
have been, not to edit Grotius, but to compile a Treatise 
on the present state and past history of International Law. 
The student of such subjects will necessarily have to read 
many books; of which, however, this of Grotius is cer- 
tainly one of the most indispensable. "What is requisite in 
order to correct him, must be obtained by studying the 
best of his successors. 

I hope that the deep and earnest love of Peace which 
inspired the design of this book, and which breathes so 
ardently through so many of its pages, will obtain a 
favourable reception for the work, in these days when the 
same sentiment is so strongly felt and so widely spread, 
and has shewn itself in so many remarkable ways. The 
progress of the study of International Law, on such prin- 
ciples as those of Grotius, and the increase of a regard 
for the authority of such Law, are among the most hope- 
ful avenues to that noble Ideal of the lovers of mankind, 
a Perpetual Peace:—the most hopeful, because along this 
avenue, we can already see a long historical progress, as well 
as a great moral aim. Grotius himself, as was natural with 
his views, indulged the hope of such a consummation; as 
appears for instance, Book u. chap. xxiii. Sect. x. Art. 4, 
where he says: *It would be useful, and indeed it is almost 
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necessary, that certain Congresses of Christian Powers 
should be held, in which controversies which arise among 
some of them may be decided by others who are not inte- 
rested ; and in which measures may be taken to compel the 
parties to accept peace on equitable terms." I trust that 
all Students and Professors of International Law will con- 
sider themselves as labouring upon a Problem which is 
still unsolved, while War exists; and in which all the ap- 
proximate solutions must make wars more rare and more 
brief, as well as more orderly and more humane. 
Notwithstanding the love of peace and the spirit of 
humanity which thus runs through the work of Grotius, it 
has been blamed by some, as sanctioning, by its doctrines, 
many of the most savage usages of war, But this objec- 
tion ean be made, I think, only by those who have not 
read the book with due attention. It is true, that in 
certain parts of the Third Book, he states the customary 
Rules, according to which wars have always been carried 
on; which Rules allow killing men, taking prisoners, cap- 
turing property, laying waste a country, and the like. 
And these he calls the Rights of War; and gives inter- 
pretations of the rules which may seem very severe. But 
this, he himself notes: and when he has performed this 
part of his task, he forthwith (in Chap. x.) proceeds to 
say, “I am now going to take from belligerents what I 
have seemed to grant to them, but have not really grant- 
ed:" and then he goes on with a series of Chapters, which 
he calls Temperamenta, Restraints as to the exercise of 
these Rights of War, derived from considerations of 
humanity, justice, expedience and piety: and by these 
“temperaments,” he divests war of all the cruelty and 
hardship which are separable from it. Still, some persons 
appear to be offended at violent and oppressive practices 
being called Rights in any sense. Upon this, I would 


xiv EDITOR’S PREFACE. 


remark, that there would be little use in a writer on this 
subject stating, as the Rights of War, Rules which never 
have been observed nor acknowledged in any actual war 
up to the present time. Killing, taking prisoners and 
making captures, besieging towns, and the like, are of the 
essence of war: and these are inevitably violent and 
painful inflictions. If at any time, the rules of such prac- 
tices have been harsher than they now are, we may say 
that such Rules were the Rights of war in barbarous and 
ferocious times: but even in such times, those Rights 
imposed a certain restraint upon the victor ; as for instance, 
the Right of making the conquered slaves, prevented his 
taking their lives. That such Rights are often morally wrong, 
Grotius himself repeatedly urges. The term Rights, like 
the term Natural Law, of which I have just spoken, may 
mean, either that which is secured to men by existing 
Rules, in every society, however rude; or that which it 
ought to be the aim of the most humane and pious men to 
secure by Rule, as the best condition of society. But this 
latter is not an ordinary nor convenient sense of the sub- 
stantive Rights. If we were to adopt it, we should have 
a difficulty in establishing the Right of killing men at all 
for no crime; and therefore, there could be no Rights of 
War. 
The translation may perhaps be welcome, even to the 
classical scholar, for Grotius's style is not only very con- 
cise and pregnant, but also full of expressions borrowed 
from the jurists and the schoolmen. But as the text will 
sufficiently explain these, I have not thought it necessary 
to translate the Notes, which besides, for the most part, 
refer to the quotations only. 

There have already been published at least three trans- 
lations of Grotius's work in English, besides a small and 
worthless abridgement, published in 1654 by C. B. (i.e. 
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Clement Barksdale, according to Watts). William Evats pub- 
lished a translation (in folio) in 1682, in which an attempt 
was made (not very happily,) to improve the work, by intro- 
ducing Grotius’s Notes, and other matter, into the text. 
And in 1738, a translation (also in folio), was published of 
the text of the work, and of the Notes of Barbeyrac; not 
only the smaller critical Notes which accompany the present 
edition, but also of the larger Notes, generally of a juris- 
tical and historical kind, which Barbeyrac has appended to 
his French translation. This edition is anonymous, but 
bears traces of having been executed by a writer familiar 
with the literature of jurisprudence. Besides these, there 
is, I believe, a more modern translation, which I have not 
seen. 

I had no opportunity of consulting the translations of 
1682 and 1738, till my own translation was completed; 
and if this had been otherwise, the scheme of my trans- 
lation is so different, that I should have had no temptation 
to borrow from them. I have however taken a few Notes 
from the edition of 1738. 

Barbeyrac’s critical notes, given in the present edition, 
are excellent. They are mainly employed in verifying 
Grotius’s quotations: quotations, often, it would seem, 
made by drawing upon a memory which appears to have 
contained in its stores the whole mass of ancient literature. 
Quotations so collected are often confused and imperfect, 
as well as difficult to trace. The learning, acuteness, vigi- 
lance and felicity, with which Barbeyrac has detected, 
traced to their origin, and rectified, such mistakes as Gro- 
tius has committed, are such as may constantly excite the 
admiration of the reader. Still, it would not have been 
proper to publish a new edition of the work without again 
verifying the references; and especially, enabling the reader 
to refer to modern editions, instead of those which Bar- 
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beyrac employs. This task has been executed by tl 
Rev. H. A. Holden, Fellow of Trinity College, who ha 
before performed the same valuable service for the recei 
edition of Sanderson De Obligatione Conscientia. 

The Notes of Gronovius, which oceupy a considerab 
portion of the page of the most common editions of Gr 
tius, are in reality of very little value. It is doubted t 
Tydman, a more recent editor, (Utrecht, 1773) wheth 
they were intended for publication; and they may | 
general be omitted without loss. A few notices take 
from them have been retained. 

As further illustrating Barbeyrac’s labours on th 
work, I have inserted his Preface, including the passag 
in which he expresses an unfavourable judgment of tl 
value of the Notes of Gronovius. In this preface, tk 
references to Barbeyrac’s own Notes are here made a 
cording to the mode adopted in the present editior 
namely, by means of the Arabic numerals from 1 to { 
the Notes of Grotius being marked by the letters of tl 
alphabet, as in the earlier editions. 


TRiw1ITY Lopcr, CAMBRIDGE, 
August 23, 1853. 
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CHRISTIANISSIMO FRANCORUM ET NAVARRJE REGI 


HUGO GROTIUS. 


UDET hic liber, Regum eminentissime, Tuum sibi 
augustum nomen inscribere, non sui, non Auctoris, 
sed argumenti fiducia, pro Justitia quippe scriptus: que 
virtus adeo Tua est, ut inde tuis meritis et humani generis 
suffragio dignissimum tanto Rege cognomentum acceperis, 
ut jam ubique Just: appellatione non minus quam Lupo- 
vic noscaris, Speciosi Romanis Ducibus videbantur ex 
Creta, Numidia, Africa, Asia, aliisque devictis gentibus 
tituli. At quanto Tuum illustrius, quo significaris nullius 
populi, nullius hominis, sed ejus, quod injustum est, et 
hostis ubique, et victor semper? Magnum putarunt JEgyp- 
tii reges, si patris hic, matris ille, fratrum amans alius 
dicerentur. At quantule he partes sunt Tui nominis, 
quod non ista tantum, sed quiequid pulchrum et honestum 
excogitari potest, ambitu suo complectitur: Justus es, cum 
Magni supra omne id quod dici potest Regis Patris Tui 
memoriam honoras ipsum imitando: Justus, cum Fra- 
irem modis omnibus, sed nulla re magis quam exemplo 
tuo instruis: Justus, cum Sorores summis matrimoniis 
ornas: JUSTUS, cum sepultas prope leges revocas, et, quan- 
tum potes, ruenti in pejus seculo temet opponis: Justus, 
sed simul clemens, cum subditis, quos tue bonitatis igno- 
rantia ab officii limite transversos egerat, preter peccandi 
licentiam nihil adimis, nec vim adfers animis circa divina 
b2 
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diversum à te sentientibus: Justus simulque misericors, 
cum oppressos populos, afflictos Principes tua auctoritate 
relevas, nec fortune nimium licere permittis. Qua tua 
singularis beneficentia, et in tantum Deo similis, quantum 
humana natura patitur, me cogit, ut hac quoque publica 
allocutione gratias tibi pro me privatim habeam. Nam 
quemadmodum colestia sidera non tantum magnis mundi 
partibus se infundunt, sed ad singula animantia vim suam 
patiuntur descendere; ita Tu, in terris benignissimum 
sidus, non contentus erigere Principes, sublevare populos, 
mihi quoque in patria male habito et presidium voluisti 
esse et solatium. Accedit ad implendum Justitiee orbem 
post actiones publicas etiam private vite tus innocentia 
et puritas, digna, quam non homines tantum, sed et 
setheris mentes admirentur. Nam quotusquisque de plebe 
infima, imo de ipsis illis, qui a mundi consortio se abscide- 
runt, ita se ab omnibus culpis immunem prestat, ut Tu in 
ea positus fortuna, que innumeris peccandi illecebris un- 
dique obsidetur? Quantum vero hoc est, inter negotia, 
in turba, in aula, inter tot tam diversa peccantium exempla 
id consequi, quod aliis solitudo vix, sepe ne vix quidem, 
prestat? Hoc vero est non Justi tantum, sed et Sancti 
nomen in hac ipsa vita mereri, quod majoribus tuis Carolo 
Magno et Ludovico piorum consensus post obitum tribuit : 
hoc est esse non gentilitio sed suo proprio jure Christianis- 
simum. Sed Justitie cum pars nulla a te aliena sit, illa 
tamen, que circa libri hujus materiam, id est, circa belli 
pacisque consilia versatur, eo proprie tua est, quo Rex es, 
et quidem Rex Francorum. Ingens hoc regnum tuum, 
quod per tanta tam felicium terrarum spatia in utrumque 
mare procurrit; sed majus hoc regno regnum est, quod 
regna aliena non concupiscis. Dignum hoc tua pietate, 
dignum isto fastigio, non cujusquam jus armis attentare, 
non veteres turbare fines; sed in bello pacis gerere nego- 
tium, nec incipere nisi hoc voto, ut quamprimum desinas. 
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Quam vero pulchrum hoc, quam gloriosum, quam ipsi con- 
scientie letum, ut si quando Te Deus ad suum regnum, 
quod solum tuo melius est, vocaverit, audacter possis 
dicere: Hune ego a Te gladium pro Justitie tutela accepi, 
hunc tibi nullius temere fusi sanguinis reum, purum, inson- 
" temque reddo. Ita fiet, ut quas nos nunc regulas ex 
libris petimus, in posterum ex Tuis actionibus tanquam 
ex perfectissimo exemplari petantur. Quod ipsum cum 
sit maximum, plus tamen aliquid a Te exigere audent 
Christianorum populi: ut scilicet exstinctis ubique armis 
pax sua non imperiis tantum, sed et Ecclesiis Te Auctore 
redeat, discatque nostra stas arbitrium subire ejus setatis, 
quam vera sinceraque fide Christianam fuisse Christiani 
omnes profitemur. Pertzsos discordiarum animos excitat 
in hanc spem recens contracta inter Te et sapientissimum 
pacisque illius sancte, amantissimum Magne Britannis 
Regem amicitia, et auspicatissimo Sororis Tus matrimonio 
federata. Difficile negotium, propter studia partium gli- 
scentibus in dies odiis* inflammata: sed tantis Regibus 
nihil dignum, nisi quod difficile, nisi quod aliis omnibus 
desperatum. Deus pacis, Deus justitie, Rex juste, Rex 
pacifice, cum aliis bonis omnibus tum hac etiam laude 
cumulet Tuam Suse proximam Majestatem. cIo Io c xxv. 
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UUM in eo essent Bibliopolz sollertissimi, ut eximium istud 
Opus, sepius recusum et recudendum, typis suis iterum 
committerent; ac in eo emaculando et interpretando non parum 
opere & me positum esse inaudivissent: mecum ultro egerunt, 
ut suppeditare vellem, si quid ad novam Editionem ornandam 
conferre commodum esset. Lubens amplexus sum occasionem 
oblatam de illis bene merendi, qui Jus Nature et Gentium, pro 
merito ejus suaque ipsorum utilitate, amplectuntur, adeoque non 
possunt non maximi facere Auctorem nostrum, nobillissime artis 
quasi parentem. Et quamquam paullo plus temporis mihi relin- 
qui, quam ferebant rationes Typographorum, valde optassem: 
tamen vel sic ea prestare me posse existimavi, de quibus susci- 
piendis nemo hactenus, quod sciam, serio cogitaverat. Rem om- 
nem paucis accipe. 

Dum ab aliquot annis, Lausangc adhuc degens, in eo totus 
eram, ut Libros hosce De Jure Belli ac Pacis in Gallicam lin- 
guam verterem, et Notis perpetuis illustrarem, ad eum fere mo- 
dum, quo adfine Opus SaMuELISs PurkeNponrm De Jure Nature 
et Gentium, plus simplici vice, jam in publicum emisi: neces- 
sarium mihi aliquatenus visum est, utilissimum saltem instituto 
meo felicius perficiendo, veteres Editiones Grotiani scripti, quee 
presertim vivo Auctore lucem viderunt, mihi comparare, et cum 
novissimis, quz sole omnium manibus teruntur, adcurate con- 
ferre. Nimirum sspius observaveram, ejusmodi Librorum, quo- 
rum usus et pretium postulat, ut identidem repetitis vicibus 
prela exerceant, Editiones ultimas minus ac minus tersas pur- 
gatasque prodire ut plurimum: tantum abest ut sint emendatiores, 
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quemadmodum titulus vulgo ementitur. Neque heic aliter sese 
rem habuisse deprehendi. Immo priores illas et optimas, que 
ad recentiores emendandas plurimum juvabant, ipsas haud raro 
manu medica egere, certissimis argumentis comperi. 

Usui mihi maxime fuit, quod adtinet ad ipsum Opus, sine 
Notis Auctoris, qus postea accesserunt, prima omnium Editio, 
quee sub ipsius Auctoris oculis prodiit Lutetie Parisiorum, anno 
JErs vulgaris M. pc. xxv. Magnum deinde adjumentum adtulit 
illa anni M. Dc. xxxrr. minore forma ty pisque nitidissimis Amstelo- 
dami excusa, apud Gulielmum Blaeu, et expressa ad exemplar 
ab ipso Auctore recognitum atque emendatum, ut idem preesens 
Amstelodami, die 8 Aprilis ejusdem anni, testatur, in pagina 
post titulum aversa. Ex ilis duabus Editionibus, aut ex alter- 
utra, plurima loca emendavimus, quse in omnibus vel plerisque 
posterioribus vitiosa erant. De talibus autem emendationibus 
aliquando occasione data, vel ubi consultum videbatur, monuimus: 
sed omnes indicare, superflue cujusdam fuisset diligentie ; nec 
patiebatur Lectorum commoditas, ut his et aliis hujusmodi moles 
voluminis augeretur. Ut tamen, quid hac in parte preestiter- 
imus, Lectori manifestum fiat, aliquod heic specimen exhibere 
placuit locorum, quse tacitus, optimis Editionibus prseuntibus, 
correxi. 

Non diu quserenda erunt exempla. — Offert se statim Lib. I. 
cap. irr. $ 17. num. 2. init. Multi adversus talem statum quasi 
bicipitem incommoda multa AprERUNT. Ita reposuimus ex 
prima Editione, quum in aliis emnibus perperam legatur deferunt. 
Lib. II. cap. v. $ 9. num. 4. Quod si qui populi continentius 
egerunt, ut Romani, etc. Vox qui, manifesto necessaria, ex 
omnibus Editionibus, post illam primam, hactenus abfuerat. 
Eodem capite $ 183. num. 1. eamdem ducem sequutus, verba se- 
quentia ita edi jussi: Colligi videtur ex illis Dei verbis APUD 
Mosem, etc. quum in aliis omnibus antea scriptum fuisset. ad 
Mosem. — Similiter Lib. II. cap. xr. $ 18. num. 1. in fine: 
Naturaliter videtur mihi AccEPTANTI jus dari efüciendi, 
ut, $c. lllud acceptanti ex Editione prima restitutum est: ul- 
timse acceptando fecerant ex acceptandi, quod in Editionem 
anni 1632 prave irrepserat. Ejusdem Lib. cap. xx. $ 40. 
num. 1. sub init. : Sed et ob eas, que ipsos peculiariter non 
tangunt, sed in quibusvis personis jus nature aut gentium 
immaniter VIOLANT. Sic edidimus, ex Editione prima, et altera 
anni 1632 relique enim omnes illud violant in violantibus aux- 
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erant, contra id quod series orationis et sententia manifesto pos- 
tulant. Aliquando etiam plures exciderant voces, sensum plenum 
efficientes: cujus mapopayaros exempla videre poteris paullo post 
locum jam jam adlatum, ubi monuimus, in Nota 7. et cap. xxi. 
Lib. IT. § 13. num. 1. ut ostendit Nota 1 ibi subjecta. Neque 
enim Auctori ulla erat ratio tales sententias postea ejiciendi: in 
quod ante omnia adcuratissime inquisivimus heic et alibi, quo- 
tiescumque aliquid quacumque de caussa mutandum aut supplen- 
dum videbatur. 

Hoc primum. Quod, quamvis in se spectatum non leve sit, 
et solum ad commendandam Editionem nostram sic satisfacturum 
erat: parum tamen est, si cum iis conferatur, quse sine ullo aux- 
ilio, et ex proprio nostro Marte, exsequuti sumus, tum in con- 
textu, tum in Notis Auctoris recensendis et expendendis.  Pre- 
eipua breviter enumerabimus: unde Lector sequus et benignus 
facile judicare poterit, an operam nostram ultra modum ven- 
ditemus. 

Igitur non pauca loca immutavimus aut supplevimus, quse in 
omnibus Editionibus mendosa aut manca erant, et adtendenti non 
possunt non talia videri: sive error aut defectus a calamo Auc- 
toris ipsius orti sint, sjve ab Exscriptorum aut Typographorum 
incuria, oculos Auctoris, dum raptim verba perlustrat, in repe- 
titis etiam operis sui recensionibus, postea fallente. Exempla 
indicavimus Lib. I. cap. 1. $ 16. num. 7, nota 9; et cap. rr. 
$ 10, num. 4, nota 7: cap. ur. $ 11. num. 1, nota 5; et 
$ 16. num. 5, nota 8. Lib. II. cap. xir. $ 10, nota 4 et 
cap. xx. § 40. num. 4, nota 1l. Lib. III. cap. xri. $ 1, nota 
2. Sed non minus necessaria erat emendatio aut additio in 
alis locis; ubi non monuimus. En heic etiam specimina non- 
null. Lib. I. cap. 1t. $ 8. num. 4. wepi ypuaiov óiaiepecOa. 
Ita edidimus, ut habet PuiLosTRATUS, cujus hee sunt verba, et 
ipsius Auctoris versio postulat: antea legebatur diadé-yecOa, 
quod mendum ab Editione anni 1632. ubi locus additus fuerat, 
ad omnes postea Editiones propagatum. Lib. II. cap. v. § 22, 
bis emendavimus Cibyra, ex STRABONE, unde narratio facti 
petita est, pro Libyca, quod omnes Editiones insederat, ab ipsa 
usque anni 1632, cujus etiam hoc erat additamentum. — Sequenti 
§ 23. prima Editio, et omnes alie hactenus habuerant: rovs 
vouovs aTa-yopevei, etc., ubi ex ARISTOTELE reposuimus a*yo- 
pevew, ut res ipsa requirit, et Auctoris interpretatio, alias con- 
trarium sensum voci Greece habitura. Lib. IT. cap. 1v. $ 3 circa 
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initium : Non fuerat congruum nature humane, que nisi ex 
$igni8 ANIMI actus cognoscere non potest. Vocem animi ad- 
didi, que in preecedentibus legitur, nec sine damno sententise 
hinc abesse potest; aberat tamen jam in prima Editione. Ejus- 
dem Lib. cap. 1x. $ 7. in fine: contra eos a communi sociorum 
CONCILIO res judicata est. Vox concilio, omnino necessaria, in 
Editione anni 1632. ubi exemplum additum, exciderat: unde nil 
mirum, si in nulla sequentium hactenus suppleta fuerit. Sic cap. 
x. sequenti, $ 6: Quarto non teneri eum ad ResrITUENDOS 
Jructus, etc. omissionem vocis restituendos, adeo manifestam, 
quum in primam Editionem irrepsisset, omnes deinceps religiose 
servaverant. Non ita obvia, sed tamen adtendenti ad seriem 
orationis facile patere poterat ea, qus reperiebatur ejusdem 
Libri cap. xir. $ 12. num. 1. Ut etiamsi nec celatum quid- 
quam sit, etc. s1 tn re tamen deprehendatur inequalitas, etc. 
Particula s¢ in omnibus Editionibus deerat, quse tamen ad ratio- 
cinationis nexum omnino est necessaria. Cap. xxr. $ ll. init. 
occasione quidem alicujus peccati ALIENI, etc. — Illud alienz in 
nulla bactenus Editione comparuerat; quod tamen sententia ma- 
nifesto postulat. Aliquando verba supervacanea relicta fuerant, 
quae sensum turbabant: cujus rei exemplum luculentum, videre 
poteris Lib. II. cap. vir, $ 2. num. 1, nota (c). Sensui etiam 
nonnunquam nocuerat prava interpunctio, constanter servata: 
adeo ut, propter tale vitium, Lib. III. cap. xr. § 6. num. 1: Pho- 
cences, in Grecia, consanguinei statuantur Ceritum in Etruria, 
ac propterea Auctor noster a Gronovio carpatur, et hic se ip- 
sum inanibus conjecturis, ad detegendum fontem erroris, torqueat; 
ut ex iis, qua Note illius 47 subjeci, cuivis intelligere licet. 
Sed heec abunde sufficiunt, ad ostendendum quam necessaria fue- 
rit opera nostra, in emaculandis et restituendis locis non paucis 
posita, ubi nullum erat a prioribus et emendatissimis Editionibus 
subsidium. 

Preterea rem prope immensi laboris adgressus sum, ad quam 
nullus horum Librorum Interpres, et ne quidem eruditissimus 
J. Fripgricus Gronovius, umquam data opera animum inten- 
derant, sed tantum prout memoria suggerebat, aut aliud agendo 
dabatur occasio: ut nimirum omnia loca Scriptorum, Veterum 
presertim, qua ab Auctore nostro adferuntur aut indicantur, in 
ipsis fontibus, quantum fieri posset, quererem, et plerumque ad- 
curate expenderem. Hoc autem, ut utilissimum, aliquando 
etiam valde necessarium erat ad mentem Auctoris intelligendam : 
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ita ad infinitos errores animadvertendos, tum in numeris Libro- 
rum, Capitum, Versuum, tum in designatione Scriptorum lauda- 
torum, tum in verbis eorum referendis, tum in rebus ipsis, plu- 
rimum mihi profuit, et Lectoribus, spero, commodum erit. Qui 
Editionem nostram cum quibusvis aliis conferre voluerit, is statim 
deprehendet innumera ejusmodi passim emendata, et in ipso con- 
textu, et in margine, et in Notis, etiam ubi Auctori propositum 
erat quam adcuratissime loca in testimonium aut illustrationem 
adducta referre, et facillima qusrentibus reddere. Aliquando 
mendum erat in numero Libri, nonnumquam in numero Capitis 
aut Versus, haud raro in utroque. Interdum etiam unum Opus 
Auctoris cujusdam pro alio indicabatur; exempli gratia, Pivu- 
TARCHI Themistoclis Vita, pro Artaxerzis; Lib. I. cap. ut. § 16. 
num. 3.  Henzopori Urania, seu Lib. virt. pro Calliope, seu 
Lib. 1x. laudabatur, Lib. III. cap. xr. $ 3. num. 2. Ubi, quod 
obiter observo, error inde manasse videtur, quod Editio Hero- 
dotea Henrict STEPHANI, pure Greca, qua Auctor noster ute- 
batur, sic mendosa sit in titulo pagins, unde locus adlatus de- 
promtus fuit: quo modo potuit alibi nonnumquam Auctor decep- 
tus in errorem Lectores conjicere: plerique tamen ex ipsius fes- 
tinatione aut incogitantia nati videntur. Sic ab ipsius manu 
omnino est, quod Lib. II. cap. xxr. $ 13. num. 2, nota (n) Pni- 
LoNIs scriptum laudetur De Pietate, quod nullum exstat, pro 
libro De Nobilitate; ut ibidem observavi. Ejusdem Libri cap. 
precedenti xx. $ 30, nota (r) remittimur ad verba Lvcx apud 
Xiphilinum ; que verba sunt Marci Antonini Imp. ut in sub- 
jecta Nota nostra ostendimus. Sed est etiam ubi Scriptor unus 
pro alio certissime indicatur: ut IsocRATES, pro DrioNvsio Ha- 
LICARNASSENSI, Lib. II. cap. tv. $ 2. ubi vide notam 1; alibi, 
pro JEscHiNE, cap. xxi. $ 8. num. 1l. ut patet ex Nota 5. 
Vicissim DzgwosTrHENES pro IsocnaTE, Lib. II. cap. xv. $ 6. 
num.]1. Alias Hiprpopamus, pro Hipparcuo, Lib. II. cap. v. 
$ 12. num. 3. Lystas, pro ANDociIDE, ibid. $ 13. num. 2. Sr- 
NECA, pro Punto, Lib. II. cap. 11. $ 2. num. 2. nota (o). Jus- 
TINUS, pro Curtio, ejusdem Libri cap. vir. $ 9. num. 3. ubi vide, 
quz subjecimus note! 62. Immo Eutropius, Auctor Breviarii 
Latini, pro DioNE Cassio Historico Greco testis indicatur 
vocis 'Avrisyvyou de Vadibus usurpate, Lib. II. cap. xxr. $ 11, 


[! Gronovianam dicit; notat autem l.c. Barbeyracius, ea que Justino Lib. x. 
tribuit Grotius, revera Q. Curtii esse, Lib. x. cap. vii. n. 2. H. A. H.] 
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nota (k). Aliquando duo loca diversorum Scriptorum in unum 
compinguntur, ut Servi et SENECA, Lib. II. cap. 11. $ 13. num. 
5, nota (p). 

Sepissime autem Auctor, unde aliquid petitur, simpliciter 
nomine suo indicabatur, nulla mentione facta Operis, Libri, ne- 
dum Capitis aut Versus; adeo ut, si quis locum querere volu- 
erii, quem numquam legerat, aut cujus non meminerat, omnia 
Opera laudati Scriptoris ei pervolvenda fuerint: quod ita moles- 
tum est, prsesertim 81 magnse molis sit collectio, qualis haud raro 
occurrit, ut plerique Lectores malint Auctori, forte perperam 
alios in testimonium vocanti, fidem habere, aut rem, de qua agi- 
tur, non satis intelligere, quam tantum laborem querendi in se 
suscipere, cum periculo etiam opers frustra impenssm. Aliquando 
equidem, vel ex Indicibus, vel ex memoria nostra, vel ex re ipsa, 
loca queedam haud ita difficulter potuimus invenire. Sed plerum- 
que inde nihil nobis erat subsidii, ut ex propria experientia qui- 
vis, si velit, facile poterit intelligere. Hoc tamen non obstitit, 
quominus loca fere omnia, qus alicujus erant momenti, citius aut 
serius invenerimus: adeo ut qus adhue invenienda supersunt, 
aut & nobis investigari non potuerunt, quod Libri, unde addu- 
cuntur, non essent ad manum, paucissima sint, pre maximo nu- 
mero repertorum, et adcuratissime a nobis vel in ipso contextu, 
vel in margine, vel in Notis, designatorum. Nonnumquam ipsum 
nomen Scriptoris, ex quo verba quzdam Auctor noster exscrip- 
serat, incuria nescio cujus, omissum fuerat, ut DioponRi Sicutt, 
Lib. IT. cap. xx. § 30, nota (s). Sunt etiam loca, qus diu 
frustra quaesita, quantumvis pertinaci labore, numquam reperire 
potuissemus, nisi forte aliud agendo sese nobis ex improviso ob- 
tulissent. Et tamen talia interdum pessime adlata, aut aptata, 
deprehendimus: cujus rei specimen suppeditabit fragmentum 
Dionysii Milesii apud PniLosrTRATUM, unde Auctor noster taci- 
tus illud retulerat, Lib. II. cap. xxv. $ 9. num. 1l. ubi vide 
notam 8. 

Sed et alibi, sive facile, sive difficulter loca laudata inventa 
a nobis fuerint, errores bene multos observavimus, tum in locis 
Auctorum exscribendis aut vertendis, tum in eorum ad rem ip- 
sam, de qua agitur, adcommodatione. Horum omnium exempla 
volumen aperienti statim sese offerent. Loci simul perperam 
descripti et versi unum indicare suffecerit: is est JOSEPHI, cujus 
verba referuntur Lib, I. cap. 1v. $ 7, nota (y). Auctor noster, 
ut probet, secundum quosdam, spem resurrectionis caussam fuisse 
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introducti moris sepeliendorum corporum, Lib. II. cap. xix. $ 2. 
num. 3. locum adfert Puinu, qui tamen nil habet, quod ad rem 
faciat. Eodem Capite, $ 3. num. 2, sepulturam deberi mor- 
tuis, inter alia, probatur ex juramento Graecorum adversus Per- 
sas militantium, ubi tamen de sociis solis agitur, ut patet ex loco 
DriopnonRi SicuLr quem Auctor noster in animo habuit, et ego 
adtuli in nota 8. Unde etiam exemplum petere potes curs 
non ponitende in toto isto Opere passim adhibitz, ut scilicet 
multa ex Historiis et Antiquitate, sine teste, sine auctore, pro- 
lata, ubinam reperirentur, indicarem, quotiescumque res alicujus 
erat momenti, nec omnibus obvia. Aliquando facta vel dicta 
diversorum, aut diversa, inter se confunduntur. Sic Lib. II. 
cap. xx. $ 1. num. 2. ex Livio dicitur, Antiochum, falso aliquo 
pretextu, in Romanos bella suscepisse; ubi tamen de Beotis 
agitur, non de illo Rege. Braside Lacedemonio tribuitur ca- 
villatio, quse Preeconis est, ab Atheniensibus missi, Lib. II. cap. 
xvi $6. Ubi de bello C. Jul. Cesaris, cum Germanis sermo 
fit, Lib. I. cap. m. $ 5. num. 4. confunditur proelium adversus 
Usipetes et Tenchteros commissum, antequam Cesar primum 
ponte Rhenum trajiceret, cum victoria, fere biennio post, de T're- 
viris ab ipso relata: simulque caussa, propter quam Cesarem 
dedi Germanis censuerat Cato, pervertitur. Nonnumquam una 
eademque res bis, tamquam diversa, narratur, ut judicium Arri- 
ani de vindicta Alexandri in Persas, Lib. II. cap. xxr. § 8. 
num. 2, ubi vide notam 9. Immo est ubi Auctor noster con- 
trarium plane adserit ejus, quod dicitur in loco, unde palam vel 
tacite hausit id, quod statuit. Exempli gratia, Lib. II. cap. vir. 
$ 4. num. 3. vult, Solonem legibus suis cavisse, ne Parentes tene- 
rentur Liberis naturalibus aliquid relinquere; quum tamen Le- 
gislator ille tales Liberos contra solverit necessitate alendorum 
Parentum, ut patet ex PLuTARCHO, cujus locum adduxi in nota 
5: nam et aliquid de facultatibus paternis Nothis relinqui de- 
buisse, constat ex iis que habet JoANNES Mrunsivus, Themid. 
Attic. Lib. II. cap. xu. Talia mapopauaa, aut auapri5juaTa 
pvnuovixa, aliquando plura intra paucas lineas occurrunt, ut Lib. 
I. cap. rr. § 8. num. 7, nota (x). Et illis scatent capp. xvi. 
et xix. Lib. II. quemadmodum ex speciminibus ibi adlatis ad- 
paret, et Not: nostrse Gallicse copiosius ostendent. 

In iis omnibus aliquid humani passum esse Virum Summum, 
si quis miretur, ego vicissim mirabor, quod ei in mentem non 
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venerit, hoc esse vitium commune omnium hominum, etiam Eru- 
ditissimorum, ut non semper ad omnia satis adtendant. Preterea 
id nostro accidit, quod iis solenne est, qui magna memoria pollent, 
ut scilicet illi nimis secure confidant. Adde quod variis distrac- 
tus negotiis et studiis, eo tempore sic satis brevi, quod in hoc 
opere elaborando consumsit, forte etiam non paucis eorum Li- 
brorum, quos tanto numero laudavit, destitutus; non potuit 
semper adcurate omnia expendere. Hinc licet infinita ejus esset 
lectio, et vix ullum, puto, Auctorem indicaverit, cujus scripta non 
perlegisset, aut saltem perlustrasset; aliquando loca quedam ex 
aliis, tunc minime inspecta, tacitus exscripsit, et sic in errorem 
delapsus est, ut ex certissimis indiciis deprehendi. Exemplum 
manifestum habes Lib. II. cap. xvi. § 1. nota (a) ubi verba 
CuJacu pro verbis Varronis adfert, errantem sequutus Diony- 
sium GorHorREDUM in L. 17. D. De Legationib. ut alibi eodem 
festinanter lecto, etymologiam vocis Territorium, a terra peti- 
tam, FnoNTINO tribuit, que CuJacir etiam est, Lib. III. cap. vr. 
§ 4. num. 2. Sic Lib. I. cap. ir. § 3. num. 2. verba, tamquam 
Puiu, refert, quorum pars tantum apud illum scriptorem legitur, 
ut in nota 5 ibi monui. Post Notam illam autem typis man- 
datam, casu reperi fontem erroris, in Marci LyckLAMa, Juris- 
consulti Frisii, Membranis, que anno 1608 prodierant, Lib. VII. 
Eclog. xu. pag. 394, ubi conjunetio illa duorum locorum per- 
peram facta eodem plane modo legitur. 

Neque talia, aut etiam graviora peccata, ad res ipsas spec- 
tantia, sine exprobratione notari, Auctor ipse, si in vivis esset, 
segre ferret. Quin potius, quo erat ingenio, monentibus gratias 
habiturum et acturum fuisse, mihi persuasum est. Nonnulla 
ipse, postquam animadvertit, statim emendavit, ut ex compara- 
tione priorum Editionum aliquoties observavi. Exempli gratia, 
Lib. II. cap. xxiv. ( 3. num. 1. in prima Editione JoskPnHo 
verba tribuebat, quse Patton postea restituit. Lib. II. cap. 
xvi, § 7. in eadem Editione, ubi dictum quoddam Scipionis ex 
Livio narraverat, a VaLERIO Maximo hanc ei tributam vocem 
addebat: leto te metu, Hanno, fides civitatis nostra liberat. 
Distinxit deinde sic, quz» male confuderat: Valertus Maximus 
Consulibus Romanis in facto simili, sed antiquiore, hanc tribuit 
vocem ; Isto te metu, etc. Lib. II. cap. xv. § 3. num. 1. de loco 
Senecz Patris ita habet prima Editio: Non ad antiquos illos 
Imperatores "pertinet, td est, belli duces, sed ad Casares, qui 
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jus omne populi in se transferebant. At nunc ibi contra legi- 
mus: Ad antiquos eos pertinet, qui speciale ejus rei mandatum 
acceperant. 

Libere igitur, sed modeste, ejusmodi maculas, a nobis obser- 
vatas, quas aut incuria, fudit, aut humana parum cavit natura, 
ad utilitatem Lectorum, indicare nos posse putavimus, salvo ho- 
nore Viri Magni, cujus eruditionem, ingenium, judicium, virtutes, 
nemo est qui pluris faciat, quam nos. Neque heic substitimus : 
sed etiam, sicubi nobia haud satis recte ratiocinari visus est, aut 
principia parum fitma ponere (quod non potuit non aliquando 
evenire illi, qui in vastissima disciplina, arte et via, tradenda, 
glaciem frangebat,) id simpliciter et candide monuimus in Notu- 
lis nostris; de quibus jam aliquid dicendum, ut, quales ille sint, 
et quid in illis queeri debeat, quisque scire possit. 

Et primo quidem, ut ipsa appellatio statim innuit, in eis 
quam brevissime, qua dicends erant exprimere mihi propositum 
fuit, ne moles voluminis, jam satis spissi, nimis augeretur: qua 
de caussa etiam nonnulla, que, in contextu jam posita, noster 
immemor in Notis suis, totidem verbis, aut eodem plane sensu, 
repetierat, audacter expunximus. 

Duplicis autem generis sunt Notule nostre, in universum 
spectate. Alis enim, quas criticas vocare licet, in eo posite 
sunt, ut vel rationem emendationum aut supplementorum, ubi id 
consultum visum est, reddant; vel Auctoris apopauara in male 
referendis aut aptandis verbis Scriptorum laudatorum, quando 
etiam utile existimavi, indicent; vel originem errorum ejus os- 
tendant; velsine teste prolata idoneis auctoritatibus firment, aut 
alia ejusmodi doceant. Interdum etiam, sed raro et obiter, natas 
mihi conjecturas proposui, de emendandis locis Veterum quibus- 
dam, qus in ipsis fontibus vitiosa videbantur. Alterius vero ge- 
neris Notule nostrse ad res ipsas pertinent, et in eis modo Auc- 
toris mentem, ubi obscurior, etiam adtendentibus, esse potest, 
breviter exposui; modo ejus errores, circa principia, aut ratioci- 
nationes, indicavi, in precipuis saltem argumentis. Neque enim 
ratio brevitatis, jam adlata, patiebatur ut omnia expenderem, aut 
quidquam fusius deducerem. Hinc sepissime satis facere me 
posse putavi, Lectorem tantum remittendo, vel ad Opus eximium 
PorsnporFil De Jure Nat. et Gent. ac nostras in eum Gallice 
versum Notas, jam plus semel editas; vel ad ejusdem Libri 
Compendium, cui titulus, De Officio Hominis et Civis, nostris 
etiam Notis Gallice illustratum, et sepius recusum; vel ad Notas 
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nostras in hos ipsos Libros De Jure Belli ac Pacis, qui Gallice 
versi, haud ita post longum tempus, Deo dante, publici juris fient. 
Ex illis Versionibus nostris, ita adornatis, peti poterit, ut spera- 
mus, justus in utrumque Auctorem Commentarius, qui et ad in- 
telligendos duos illos Juris Naturalis et Gentium Interpretes pal- 
marios, et ad intima nobilissims; utillissimsque discipline adyta 
penetranda, nisi fallor, satis erit; viam certe facilem sternet. 
Commentatores autem, quos satis multos, nonnullos molis haud 
exigui, noster hic babuit, quam parum nobis adjumenti in toto 
isto negotio adtulerint, ex collatione patebit; et de eo aliquid 
forte dicemus in Prsfatione ad Versionem jam memoratam. 
Necessaria tamen fuisse ea omnia que prestitimus, prastare 
saltem conati sumus, vel ex eo intelligi potest, quod stylus Auc- 
toris brevissimus per se satis negotii facessat Lectoribus, et ad- 
tentos quam maxime postulet: ut minimus error sive in rebus 
ipsis, sive in verbis, difficultates inextricabiles nopnumquam pa- 
rere queat. 

Habes heic etiam, Lector, V. C. Joannis FRrpgRICI Gro- 
Novir Notas, quse, ex quo lucem primum viderunt, Editionibus 
omnibus sequentibus comites date sunt, et, propter famam viri, 
sequuturis adhuc, ut conjicere licet, porro dabuntur. In illis ex- 
pendendis, et emendandis aut notandis erroribus, quibus scatent, 
amplissimus se nobis obtulisset campus, sed et ingratissimus 
labor subeundus fuisset: id vero nec tempus, nec animus sinebat 
Absit ut meritis Viri Celeberrimi quidquam detrahamus. Sua 
manet et manebit illi laus in perpetuum, eruditionis profunds, 
lectionis diffuse, et acuminis miri in rebus Grammaticis et, Criticis, 
qu in scriptis ejus, cedro dignis, ubique micant. Sed, si verum 
dicere volumus, huic nostrse discipline Juris Naturalis et Gen- 
tium, ne de aliis dicam, non eam operam dederat, ut in Auctore 
nostro interpretando talem se preestare posset, qualem, exempli 
gratia, in Livio recensendo et explicando omnes mirantur. Per- 
pauca heic sunt bons» frugis: plurima supervacua, et que vel 
. aliis tantum verbis sensum Auctoris satis clarum exhibent, vel 
usui esse possunt solis tyronibus in Lingua Latina, quales certe 
esse non debent, qui hoc Opus legere adgrediuntur. Sed et a 
mente Auctoris nostri, cujus principia non satis intelligebat, Vir 
Doctissimus haud raro aberrat. Et ne putes nos id gratis ad- 
serere, specimina quedam Tibi dedimus, dum obiter Notas illius, 
inter recensendum Opus istud, perlustraremus. Vide, exempli 
gratia, Lib. I. cap. i. § 10. num. 11. not. 77, et cap. im. $ 8. 
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num. 6. not. 84. Lib. II. cap. r. § 3. not. 84. et cap. ui. $ 4. 
not. 12. cap. 1x. § 11. not. 67. cap. x1. § 7. not. 60. cap. x1. 
0 18. not. 89, &c. Immo in iis, que occurrunt ad Antiquitates 
et Artem Criticam spectantia, aliquando videtur plane alius, ac 
ubi in veteribus Grsecis aut Latinis exponendis versabatur: ut 
Lib. I. cap. 1m. § 15. not. 65; Lib. II. cap. xx. § 1. not. 7, et 
§ 5. not. 16; Lib. III. cap. xx. $ 7. not. 21, et alibi. Talia, ut 
jam dixi, aliud agendo tantum notavimus: ne quis putet, nos 
probare ea, de quibus siluimus. Tantum abest enim, ut de om- 
nibus Notis Viri Eruditissimi excutiendis cogitaverimus, ut contra 
in oculos incurrentes falsas explicationes aliquando data opera 
indicare noluerimus, quod verba Auctoris satis clara nobis vide- 
rentur, ut nemini adtendenti fraudi esse posset error Interpretis, 
Neque etiam id negotii nobis datum putavimus, ut loca Veterum 
ab illo laudata in ipsis fontibus qusereremus, satis superque ha- 
bentes, si errores in numeris sponte sese offerentes tolleremus, ut 
et menda sive typographica, sive orta e vitioso codice, unde 
Nota Viri Doctissimi primum editz sunt; neque enim ad manum 
fuit prima illa Editio. Vel sic tamen longe emendatiores nunc 
prodeunt, ut ex collatione praecedentium Editionum cum hac nos- 
tra cuivis manifestum erit. 

Superest ut doceamus, quomodo Lector dignoscere queat ea, 
quee nostre industrie debentur, ubi scilicet id egimus ut distin- 
gui possent, nulla comparatione cum alis Editionibus instituta. 
Nam, ut ex jam dictis intelligitur, plurima sunt loca, vel ex ve- 
teribus Editionibus, vel sine illarum ope, ex certissimis rationibus 
tacite emendata : tum errores in designatione Librorum, Capitum, 
Versuum, &c. fere semper expunximus, nulla mentione facta, 
nullo indicio dato correctionis; quod molem voluminis inutiliter 
auxisset, et speciem paginarum deformem aliquatenus reddidisset. 
Qua de caussa etiam in margine, ubi addidimus titulum, numerum 
Libri, Capitis, Versus, Paging, nullam distinctionis notam ullibi 
adposuimus. Sed in ipso contextu, aut in Notis, tales additiones 
signavimus duobus uncis, seepius hoc modo ( ), rarius isto [ ]!. 
Notule autem nostre vel separat, omnino sunt, et tunc a Gro- 
tianis vel Gronovianis distinguuntur literis duplicibus ab initio 
positis, hac ratione (aa): primis autem nominis nostri in fine sic 

! Additions peculiar to the present edition are distinguished by double brackets, 
thus , 

: L 7" present edition Barbeyrac's Notes are marked by the Arabic numerals 
from 1 to 9: the Notes of Grotius being marked by the single letters of the Alpha- 


bet, as in the earlier editions. 


[enor. 1.] K 
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subjectis J. B. Vel Grotianis aut Gronovianis permiscentur, et 
tunc plerumque illis subjiciuntur, duobus uncis forms» posterioris 
incluss, et nominis nostri primis litteris in fine additis : aliquando 
autem ubi nimirum res ferebat, et ille brevissimse erant, intra 
ipsam Notam Auctoris aut Interpretis, eodem adposito signo, 
collocantur ; nisi quod heic haud raro nomen nostrum non adparet, 
sive quod res tanti non erat, seu quod omissum fuerit a Typo- 
graphis, qui etiam uncos, vel alterutrum, alibi nonnumquam omi- 
serunt, ubi tamen facile hoc a Lectore poterit animadverti. 

Est et aliud, quo hanc nostram Editionem ornare, et facili- 
orem ac utiliorem reddere lectionem Operis, ut magna rerum 
varietate et copia referti, ita stylo brevissimo conscripti, pluri- 
mum voluissem, lubens etiam hunc in me laborem suscepturus : 
ut scilice& numeros, in quos singuli paragraphi distincti sunt, 
haud raro mutarem. Subdivisio illa non est a manu Auctoris, 
neque primarum post mortem ejus Editionum, et nescio a quo 
facta fuerit. Sed, quisquis ille sit, negligenter admodum in eo 
negotio se gessit, et aut parum intellexit seriem ac discrimen re- 
rum et argumentorum, aut ad ea parum adtendit. Szepissime 
ea distingui numeris videas, qus manifesto conjungi debent; et 
vicissim in unum numerum conjecta, que distinguenda omnino 
erant. Hoc certe non potest non morari Lectorem nondum 
brevitati Auctoris nostri adsuetum: cui ex sola rectiori distinc- 
tione singulorum capitum statim lux orta fuisset. Sed tamen, 
quum jam subdivisio illa, ut ut perperam concinnata, usu recepta 
quasi fuerit, et eam omnes in laudando Auctore nostro passim 
sequantur: dandum id mori putavi, ut ne illam immutarem. At 
vero in Versione mea Gallica, ubi plus juris, hac in parte et aliis, 
mihi sumere potui, singula quasque, prout res ipsa et Lectorum 
commoda mihi postulare visa sunt, ubique separabuntur. 

Nil aliud est, quod in limine heic Te moneam, Lector Bz- 
NEVOLE, nisi ut ante omnia perlegere velis, et suis locis aptare, 
EMENDANDA et ADDENDA, que subjeci. Neque ideo putes, neg- 
ligenter curatam esse hanc Editionem, nec talem esse, qualem 
titulus profitetur. Vix fieri potest, ut, in Opere prsesertim tam 
longo, numquam remittatur diligentia aut Editoris, aut Typo- 
graphorum, aut eorum qui speciminibus emendandis preesunt. 
Quodcunque peccatum tantilli momenti mihi visum est, dum folia 
transmissa perlustro, in commodum tuum notare non piguit : et, 
8i que supersint errata, a me non animadversa, ea facile a Te 
deprehensum iri confido. Que qualiacumque sint, hoc possum 
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Tibi liquido adserere, nullam Editionem Grotiani Operis ita 
emendatam et utentium utilitati adcommodatam hactenus prodiisse 
Vale. Scribebam Groninga, ipsis Kalendis Novembr. Anni 
Aire Christiane vulgaris M. DCC, XIX. 


Ita prefabar ante annos quindecim, et quod excurrit. 
Quum autem de Opere recudendo cogitare necessum esset, omnia 
ilerum recensui, et non pauca heic illic Notulis meis ut fert 
earum modus, addidi. Plurima loca Auctorum laudatorum, ex iis 
quz nondum repereram, aut, deficientibus tunc Libris unde pe- 
tita erant, queerere non licuerat, inventa postea signavi, ut jam 
in ipsis fontibus ea quoque inspiciendi cuivis sit facultas data: 
aliquando etiam indicavi, unde haberet Noster, quee non suis auc- 
toribus adscripserat et qusnam causa erroris ei fuerit, Ad 
summam, in omnibus eamdem rationem, ac antea, tenui, ut, 
quantum fieri posset, ornatior adhuc nova prodiret Editio. Vel- 
lem ut omnibus mendis typographicis vacua hzc esset : sed quum 
id vix sperari queat in ullo Libro typis describendo, nedum tali, 
quale est Opus istud Grotianum : queecumque errata, aut omissa 
animadverti, qus tantili momenti essent, notavi; ut, postquam 
ex indice quis ea correxerit, nihil, puto, superfuturum sit, quod 
eum moretur. Ceterum e Versione mea et Notis Gallice scriptis, 
ad quas, nondum editas, in priori recensione, remittebam, ple- 
nior eorum explicatio, que in Notulis meis dixi, et multa alia, 
qua heic dici non erat mei consilii, peti jam possunt. Scribebam 
Groninge, Nonis Februarii, Ann. M. DCC. XXXV. 
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IN TRES LIBROS 
DE JURE BELLI AC PACIS 


PROLEGOMEN A. 


J. TUS civile, sive Romanum, sive quod cuique patrium est, | 7. 
aut illustrare commentariis, aut contractum ob oculos 
ponere aggressi sunt multi; at jus illud quod inter populos 
plures aut populorum rectores intercedit, sive ab ipsa natura 
profectum, aut divinis constitutum legibus, sive moribus et 
pacto tacito introductum, attigerunt pauci, universim ac certo 
ordine tractavit hactenus nemo: cum tamen id fieri intersit 
humani generis. 
2 Vere enim Cicero prestabilem hanc dixit scientiam, !in 
federibus, pactionibus, conditionibus populorum, regum, exte- 
rarumque nationum, in omni denique belli jure et pacis. Et senict pacis. 


! Non dicit Cicero, prastabilem 
hanc esse scientiam, sed Cn. Pompeii, 
quem laudat, prestabilem esse scientiam, 
ut in omni genere ac varietate artium, 
ita quoque, et quidem precipue, ín fe- 
deribus etc. in omni denique Belli Jure 
ac Pacis. Adeo ut eadem non sit sen- 
tentia, et nonnisi per consequentiam 


dit. Mirum autem, id non observatum 
fuisse ab Eruditissimo Gronovio, qui 
Orationem, et caput, [Orat. pro Balbo 
cap. 6] unde locus iste petitus est, ad- 
curate indicavit: magno me onere le- 
vaturus, si quod heic, et in sequenti ac 
paucissimis aliis locis fecit, ubique, ut 
poterat, experiri voluisset. J. B. 


inde deduci possit, quod Auctor inten- 


PRELIMINARY REMARKS. 


1 Tne Civil Law, both that of Rome, and that of each nation in 
particular, has been treated of, with a view either to illustrate it or 
to present it in a compendious form, by many. But International Law, 
that which regards the mutual relations of several Peoples, or Rulers 
of Peoples, whether it proceed from nature, or be instituted by 
divine command, or introduced by custom and tacit compact, has 
been touched on by few, and has been by no one treated as a wholo 
in an orderly manner. And yet that this be done, concerns the 
human race. 

2 For rightly did Cicero call that an excellent science which 
includes the alliances, treaties, and covenants of peoples, kings, and 
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Euripides hane scientiam rerum divinarum et humanarum 
cognitioni preeponit: ?aic enim Theonoen compellari facit : 
Nam turpo id esset, cum scias hominum ac Deum 
Quod est eritque, justa te haud cognoscere. 

3 Atque eo magis necessaria est hsec opera, quod et 
nostro szculo non desunt et olim non defuerunt qui hanc juris 
partem ita contemnerent quasi nihil ejus preter inane nomen 
existeret. In omnium ferme ore est Euphemi dictum *apud 
Thucydidem, regi aut civitati imperium habenti nihil injustum 
quod utile: cui simile illud, in summa fortuna id squius quod 
validius; et rempublicam sine injuria geri non posse. Acce- 
dit, quod que inter populos aut reges incidunt controversiz 
ferme Martem habent arbitrum. Est autem non vulgi tantum 
hsc opinio, bellum ab omni jure abesse longissime, sed ct 


tur: ore dixaca uiv dv Ta dvÜporrelc 
Aóym adxd Tis lons avdyxne Kpiveras. 


*? Non praponit, sed conjungendam 
esse statuit, ut statim cuivis versionem 


Auctoris nostri, qu; fida est non mi- 
nus quam elegans, inspicienti patebit. 
Id autem quam maxime ab omni evo 
neglectum fuisse, in nostra ad PurEN- 
DOBFIUM De Jure Nat. et Gent. Pre- 
fatione Gallica, fuse probavimus. J. B. 

* Apud Thucydidem] Verba sunt 
Lib. vt. Avópl 0à Tvpdvvo f) wore ape 
xiv éxoóoyn ovddy aroyov, 9, Tt Eup 
épor. (Cap. 85. Edit. Ozon.) Idem 
sensus libro v, ubi Athenienses prepo- 
tentes eo tempore sic Melios alloquun- 


nations, and all the rights of war and peace. 


éuvata dé ol duvarol arpdacovci, xai oi 
dcÜeveis ovyxepovci* justa humane 
rationi ea censeri, que par necessitas 
indicit : celerum qua fieri possunt, ea 
Jieri a validioribus, ab infirmioribus 
tolerari. (cap. 89.) [In primo loco non 
agitur de comparatione justi cum utili, 
sed de utili tantum. Vide notas nos- 
tras Gall. J. B.] 

b A se posse ezaudiri] Apud Plu- 
tarchom Lysander machzram osten- 
dens: ó -TaóTqs xparav féXTicTa 


And Euripides prefers 


this science to the knowledge of things human and divine; for ho 
makes Helen address Thoonoe thus: 
'twould be a base reproach 
That you, who know th' affairs of gods and men 
Present and future, know not what is just. 


8 And such a work is the more necessary on this account; that 


there are not wanting persons in our own time, and there have been 
also in former times persons, who have despised what has been done 
in this province of jurisprudence, so far as to hold that no such thing 
existed, except as à mere name. Every one can quote the saying of 
Euphemius in Thucydides ;—that for a king or a city which has an 
empire to maintain, nothing is unjust which is useful: and to the 
same effect is the saying, that for those who have supreme power, 
the equity is where the strength is: and that other, that state affairs 
cannot be carried on without doing some wrong. To this we must 
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viris doctis ac prudentibus sepe dicta excidunt, que talem 


opinionem foveant. 
inter se, jus et arma. 


Nihil enim frequentius, quam opposita 
Nam et Ennius dixit: 


Non ex jure manu consertum, sed mago forro 


Rem repetunt. 


Et Horatius ferociam Achillis sic describit : 
Jura negat sibi nata, nihil non arrogat armis: 
et alius alium, cum bellum ordiretur, sic loquentem inducit : 
Hic pacem temerataque jura relinquo. 
Antigonus senex irrisit hominem, qui sibi urbes alienas oppug- irriuar 


nanti commentarium de Justitia adferebat. 
pre armorum strepitu leges Pa se posse exaudiri. 


Et Marius negabat 


Art. Po 
v. 122, 


(Luesn 
hare. i. 
225]. 


ortit. 
Pata 


P. 330. ]] 
Ipse ille ji [Idem 


oris tam verecundi Pompeius ausus est dicere: °Armatus an Ya 


Sleges ut cogitem ? 


Tepl yris dpwy QiaXéyemrai Hane qui 


habet, is optime de terrarum finibus dis- 
putat. Apophthegm. (p. 190 Ec.) Apud 
eundem Cesar: ov tdv abTÓv Ó*Àwv 
kai vouey katpóp elyau.* Non idem esse 
tempus armorum quod legum. ( Vit. Ces. 
p. 725 B.) Seneca quarto de Beneficiis 
capite xxxvii Multa interim reges, 
in bello presertim, opertis oculis do- 
nant: non sufficit homo justus unus tot 
armatis cupiditatibus : non potest quis- 
quam eodem tempore et bonum virum et 
bonum ducem agere. 

c Armatus leges ut. cogitem ?] Plu- 


tarchus hane sententiam Pompeii ad 
Mamertinos sic enuntiat: ob wavcecbe 
üuiv vTeQoapuévois Eichy vóuove dvayi- 
vockovyTes ; Non desinetis nobis homi- 
nibus gladiis accinctis leges recitare? 
(Vit. Pomp. p. 623 pn.) Curtius Lib. 1x: 
Adeo etiam nature jura bellum in con- 
trarium vertit. (Cap. 4.) 

9? Verba ita concepta, que postea, 
ut refert Plutarchus, Auctor in Nota 
sua posuit, habuerat ille ex ALBERICO 
GENTILI, De Armis Romanis, Lib. 1. 
c. 10. pag. 62. Ed. Hanov. 1612. J.B. 


add that the controversies which arise between peoples and kings 
have commonly war for their arbiter. And that war is far from 
having anything to do with rights, is not only the opinion of the vul- 
gar, but even learned and prudent men often let fall oxpressions 
which favour such an opinion. It is very usual to put rights and arms 
- in opposition to each other. And accordingly Ennius says: 

They have recourse to arms, and not to rights. 
And Horace describes Achilles thus: 

Rights he spurns 

As things not made for him, claims all by arms. 
And another poet introduces a warrior, who when he enters on war, 
eS Now, Peace and Law, I bid you both farewell, 
Antigonus laughed at a man, who, when he was besieging his enemies’ 
cities, brought to him a Dissertation on Justice. And Marius said 
that the din of arms prevented his hearing the laws. Even Pompey; 


a 


Apud Lac. 
tabt. v. 16. 
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4 In Christianis scriptoribus plurima ejus sensus occur- 
runt: pro multis unum *Tertulliani sufficiat : dolus, asperitas, 
injustitia, propria negotia preliorum. Qui ita sentiunt, du- 
bium non est, quin opposituri sint nobis illud ex comoedia : 


Incerta hrec si tu postules 
Ratione certa facere, nihilo plus agas, 
Quam si des operam, ut cum ratione insanias. 


5 Cum vero frustra de jure suscipiatur disputatio, si ip- 
sum jus nullum, et ad commendandum, et ad preemuniendum 
opus nostrum pertinebit, hunc gravissimum errorem breviter 
refelli, Ceterum ne cum turba nobis res sit, demus ci advo- 
catum. Et quem potius quam Carneadem, qui ad id pervene- 
rat, quod academis sus summum erat, ut pro falso non minus 
quam pro vero vires eloquentism posset intendere? Is ergo 
cum suscepisset justitis, hujus precipue de qua nunc agimus, 
oppugnationem, nullum invenit argumentum validius isto : jura 


* Locus est Lib. Adversus Judaos, | dANiXovs olxelwory, iv Kal Onpla rods 
cap.9. J. B. @\AnAa xéxrnvra. Habemus. natura 
4 Olxeiwow — Stoici appellabant] — homines cum hominibus societatem : 
Chrysostomus ad Romanos Homilia quidni, cum tale quid inter se et fere 
xxxi. [Immo Homil. iv. in cap. 1. vers. — habeant? Vide eundem capite primo 
91.] f€xouev yap dvouci» Tiwa wpde ad Ephesios, ubi a natura nobis data do- 


who was so modest that he blushed when he had to speak in public, 
had the face to say, Am I who am in arms to think of the laws? 

4 In Christian writers many passages of a like sense occur: let 
that one of Tertullian suffice for all: Deceit, cruelty, injustice, are the 
proper business of battles. They who bold this opinion will undoubt- 
edly meet our purpose, [of establishing the Rights of War,] with the 
expressions in Terence: 

You that attempt to fix by certain Rules 
Things so uncertain, may with like succeas 
Contrive a way of going mad by reason. 

5 But since our discussion of Rights is worthless if there are no 
Rights, it will serve both to recommend our work, and to protect it 
from objections, if we refute briefly this very grave error. And that 
we may not have to deal with a mob of opponents, let us appoint 
them an advocate to speak for them. And who can we select for 
this office, fitter than Carneades, who had made such wonderful pro- 
gress in his suspension of opinion, the supreme aim of his Academical 
Philosophy, that he could work the machinory of his eloquence for 
falsehood as easily as for truth. He, then, undertook to argue 
against justice; and especially the kind of justice of which we here 
treat; and in doing so, he found no argument stronger than this:— 
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sibi homines pro utilitate sanxisse, varia pro moribus, ct apud 
eosdem pro temporibus s: pe mutata: jus autem naturale esso 
nullum: omnes enim et homines et alias animantes ad utilitates 
suas natura ducente ferri: proinde aut nullam esse justitiam, 
aut si sit aliqua, summam esse stultitiam, quoniam sibi noceat 
alienis commodis consulens. 

6 Verum quod hic dicit philosophus, et sequitur poéta : [[Hont 1 


Sat. Hit 113.) 


Nec natura potest justo secernere iniquum: 1. Naturale, 


admitti omnino non debet : nam homo animans quidem est, sed 
eximium animans, multoque longius distans a ceteris omnibus, 
quam ceterorum genera inter se distant: cui rei testimonium 
perhibent multz» actiones humani generis propris. Inter hzc 
autem, que homini sunt propria, est appetitus societatis, id est 
communitatis non qualiscunque sed tranquille, et pro sui in- 
tellectus modo ordinat», cum his qui sui sunt generis: quam 
Soweiwciv Stoici Sappellabant. Quod ergo dicitur natura 


cet ad virtutem semina. Marcus Anto- ad societatem nos genitos. Nonne in 


ninus Imperator summe philosophus: 
Or. yap wpds Kowwvlay *yeyóvayev, 
warat décdetxrat. i oUk ny évapyyés, STt 
Td xeípo Tov kpevrTÓvov évexev, Ta de 


aperto est deteriora esse meliorum causa, 
meliora vero alterum alterius causa ? 
Lib. v. § 16. Edit. Gatak. 

5 Auctor, in Nota sua, testem tan- 


xpeirrw Tay dAXgjAop* Pridem patuit tam adfert, Chrysostomum vocis olxeí- 


-————— a MM 


that men had, as utility prompted, established Rights, different as 
their manners differed; and even in the same society, often changed 
with the change of times: but Natural Law there is none: for all 
creatures, men and animals alike, are impelled by nature to seek 
their own gratification: and thus, either there is no such thing as 
justice, or if it exist, it is the height of folly, since it docs harm to 
itself in aiming at the good of others. 

6 But what the philosopher here says, and what the poct (Ho- 
race) follows :— 

By naked nature ne'er was understood 
What's just and right: 

must by no means be admitted. For man is an animal indeed, but 
an animal of an excellent kind, differiug much more from all other 
tribes of animals than they differ from one another; which appears 
by the evidence of many actions peculiar to the human species. 
And among these properties which aro peculiar to man, is a desire 
for society; that is, a desire for a life spent in common with fellow- 
men; and not merely spent somehow, but spent tranquilly, and in a 
manner corresponding to the cbaracter of his intellect. This desire 
the Stoics called olxeiwots, the domestic instinct, or feeling of kindred. 


Homini pro- 
prium so- 


Sete el pork 
stric- 
te dictum. 
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8 Hsc vero, quam rudi modo jam expressimus, ®societa- 
tis custodia, "humano intellectui conveniens, fons est ejus 
juris, quod proprie tali nomine appellatur: "quo pertinent 
alieni abstinentia, et si quid alieni habeamus aut lucri inde fe- 
cerimus restitutio, promissorum implendorum obligatio, damni 
culpa dati reparatio, et pons» inter homines meritum. 

9 Ab hac juris significatione fluxit altera largior: quia 
enim homo supra ceteras animantes non tantum vim obtinet 
socialem, de qua diximus, sed et judicium ad sestimanda que 
delectant aut nocent, 9?non presentia tantum, sed et futura, et 
que in utrumvis possunt, ducere ; pro humani intellectus modo 


& Societatis custodia humano intel- — teris facit: duas res dedit, qua illum, 


lectui conveniens] Seneca iv. de Bene- 
ficiis, cap. xviii. Ut scias per se expe- 
tendam esse grati animi affectionem, per 
se fugienda res est, ingratum esse, quo- 
niam nihil eque concordiam humani 
generis dissociat ac distrahit, quam hoc 
titium. Nam quo alio tuti sumus, quam 
quod mutuis juvamur officiis ? hoc uno 
instructior vita, contraque incursiones 
subitas munitior est, beneficiorum com- 
mercio. Fac nos singulos, quid sumus ? 
preda animalium et victime ac vilissi- 
mus et facillimus sanguis : quoniam ce- 
teris animalibus in tutelam sui satis vi- 
rium est. Quaecumque vaga nascuntur, 
et actura vitam segregem, armata sunt: 
hominem imbecillitas cingit : non un- 
guium vis, non dentium, terribilem ce- 


— 


obnocium ceteris, validissimum face- 
rent, rationem et societatem : itaque qui 
par esse nulli posset si diduceretur, re- 
rum politur. Societas illi dominium 
omnium animalium dedit : Societas ter- 
ris genitum in aliene nature transmisit 
imperium, et dominari etiam in mari 
Jussit, Hac morborum impetus arcuit, 
senectuti adminicula prospexit, solatia 
contra dolores dedit: hec fortes nos 
J'acit, quod licet contra fortunam advo- 
care. Hane tolle, et unitatem generis 
humani, qua vita sustinetur, scindes. 
Tollitur autem, si efficies ut ingratus 
animus non per se vitandus sit. 

7 Vide PurExpoRr1UM nostrum De 
Jure Nat. et Gent. Lib. 11. cap. 3. ubi 
fuse principium istud adstruitur et ex- 


8 And this tendency to the conservation of society, which we 


have now expressed in & rude manner, and which tendency is in 
agreement with the nature of the human intellect, ís the source of 
Jus, or Natural Law, properly so called. To this Jus belong the 
rule of abstaining from that which belongs to other persons; and if 
we have in our possession anything of another's, the restitution of it, 
or of any gain which we have made from it; the fulfilling of pro- 
mises, and the reparation of damage done by fault; and the recog- 
nition of certain things as meriting punishment among men. 

9 From this signification has flowed another larger sense of Jus: 
for, inasmuch as man is superior to other animals, not only in tho 
social impulse of which we have spoken, but in his judgment and 
power of estimating advantages and disadvantages; and in these, not 
only present good and ill but also future good and ill, and what 
may lead to each; we may understand that it is congruous to human 
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etiam in his judicium recte conformatum sequi, neque metu, 
aut voluptatis prsesentis illecebra corrumpi, aut temerario rapi 
impetu, conveniens esse humans nature ; et quod tali judicio 
plane repugnat, etiam contra jus nature, humane scilicet, esse 
intelligitur. x 

10 Atque huc etiam pertinet in his qus cuique homini Improprie 
aut coetui propria sunt elargiendis !prudens dispensatio, ut 
que nunc sapientiorem minus sapienti, nune propinquum 
extraneo, nunc pauperem diviti, prout actus cujusque et rei 
natura fert, prsponit: quam juris proprie stricteque dicti 
partem jam olim multi faciunt, cum tamen jus illud proprie 


ponitur. J. B. 

b Quo pertinent alieni abstinentia] 
Porphyrius de non esu animantium ter- 
tio: 4 dt dixatoodun éy TH dpextixw 
xai dBAafBet xeita: ?ravTÓSs OTOvoUv 
Tov uj BAawrovros* Justitia in eo sita 
est, ut abstineatur alienis, neque nocea- 
tur non nocentibus. (Pag. 329.) 

8 [ta quidem habent omnes Editio- 
nes: sed, quamquam sensus Auctoris 
ex serie orationis satis pateat, loquutio 
non satis est adcurata. Neque enim 
rÓ nocent recte oppouitur ro delectant : 
nisi dicas, quidquid delectat, id pro- 
desse; quod a mente Auctoris et rei 
veritate plane alienum est. Aut heic 
est dxvpoXoyía, aut possit quis suspi- 
cari Auctorem voluisse scribere: QUJE 


delectant AUT DOLOREM CREANT, QUE 
JuvANT aut nocent : voces autem inter- 
medias, sive ex ipsius Auctoris lapsu 
calami, sive ex incogitantia Exscripto- 
rum, excidisse, adeo ut neque postea 
Auctor, rebus magis quam verbis inten- 
tus, id animadverterit, quemadmodum 
alibi non semel accidisse nobis comper- 
tum est. Ceterum res ipsa pertinet ad 
officia Hominis erga se ipsum, de qui- 
bus fuse PurENDonrivus, De Jur. Nat. 
et Gent. Lib. 11. c. 4. J. B. 

! Prudens dispensatio, ut que nunc 
sapientiorem minus sapienti, nunc pro- 
pinquum extraneo, nunc pauperem di- 
viti, prout actus cujusque et rei natura 
fert, preponit] Agit hac de re Ambro- 
sius libro primo de Officiis. (Cap. 30.) 


nature to follow, in such matters also, [tho estimate of future good 
and ill and of the consequences of actions] a judgment rightly 
framed; not to be misled by fear or by the temptation of present 
pleasure, nor to be carried away by blind and thoughtless impulse; 
and that what is plainly repugnant to such judgment, is also con- 
trary to Jus, that is, to Natural Human Law. 

10 And to this exercise of judgment pertains a reasonable and 
thoughtful assignment, to each individual and each body of men, of 
the things which peculiarly belong to them; by which exercise of 
judgment in some cases, the wiser man is preferred to the less wise; 
in others, our neighbour to a stranger; in others, a poor man to a 
rich man; according as the nature of each act and each thing requires. 
And this some persons have treated as a part of Jus properly and 
strictly so called; although Jus properly so called is really very 
different in its nature, and has this for its special office; to leavo 
to another what is his, to give to him what wo owe. 


. 
BLL. annos. 
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nominatum diversam longe naturam habeat, in eo positam, ut 
quz» jam sunt alterius alteri permittantur, aut ?*impleantur. 
11 Et hee quidem que jam diximus, locum aliquem ha- 
berent, etiamsi daremus, ! quod sine summo scelere dari nequit, 
non esse Deum, aut non curari ab eo negotia humana: cujus 
contrarium cum nobis partim ratio, partim traditio perpetua 
inseverint; confirment vero et argumenta multa et miracula 
ab omnibus ssculis testata, sequitur, jam ipsi Deo, ut opifici 
et cui nos nostraque omnia debeamus, sine exceptione paren- 
dum nobis esse, precipue cum is se multis modis et optimum 
et potentissimum ostenderit; ita ut sibi obedientibus preemia 
reddere maxima, etiam sterna, quippe externus ipse, possit, 
et voluisse credi debeat, multoque magis si id disertis verbis 
promiserit: quod Christiani indubitata testimoniorum fide con- 
victi credimus. 


9 Nihil heic volui mutare: sed, ^ Gent. Lib. rr. c. 8. S 19. not. 2. et quse 


quamquam ita in omnibus Editionibus 
legatur, vix dubito quin Auctor scrip- 
serit: aut QUA ALTERI DEBENTUR im- 
pleantur : neque enim, secundum Auc- 
torem nostrum, ea que implentur, jam 
erant alterius, erga quem implentur, 
sed tantum ei debebantur, tum demum 
ilius futura, quando impleta fuerint. 
Vide infra Lib. 11. c. 7. num. 1. et Lib. 
1i. c. 19. n. 15. J. B. 

1 Vide, que observavimus in Po- 
FENDORFIUM nostrum, De Jur. Nat. et 


infra monemus, ad Lib, 1. c. 1. § 8, 
[immo 10] num. 2. not. 4. J. B. 

k Ex libera Dei voluntate] Inde M. 
Antonino judice libro 1x: ó déówav 
dcefei* qui injuste agit, impius est. 
[Locus est 8 1. Sed ibi agitur de jure 
Naturali, non de Jure Divino volunta- 
rio, qui ex libera Dei voluntate venit. 
Plura diximus in Gallicis Notis. J. B.] 

! Deo tamen adscribi merito potest] 
Chrysostomus 3. ad Corinthios xi. 3: 
Stay 62 claw rjv cw, 0eóv Aéyo. ó 


11 And what we have said would still have great weight, even 
if we were to grant, what we cannot grant without wickedness, that 
there is no God, or that he bestows no regard on human affairs, 
But inasmuch as we are assured of the contrary of this, partly by reason, 
partly by constant tradition, confirmed by many arguments and by 
miracles attested by all ages, it follows that God, as the author of our 
being, to whom we owe ourselves and all that we have, is to be obeyed 
by us without exception, especially sinoe he has, in many ways, 
shewn himself both supremely good and supremely powerful: where- 
fore he is able to bestow upon those who obey him the highest 
rewards, even eternal ones, as being himself eternal; and he must bo 
supposed to be willing as well as able to do this; and the more 
so, if he have promised such rewards in plain language; which we 
Christians believe, resting our belief on the indubitable faith of 
testimonies. 

12 And here we are brought to another origin of Jus, besidos 
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12 Et hee j jam | alia juris origo est preter illam natura- 2. Folunte- 

lem, veniens scilicet *ex libera Dei voluntate, cui nos subjici © Divinum. 
debere intellectus ipse noster nobis irrefragabiliter dictat. 
Sed et illud ipsum de quo egimus naturale jus, sive illud 
sociale, sive quod laxius ita dicitur, quamquain ex principiis 
homini internis profluit, 'Deo tamen adscribi merito potest, 
quia ut talia principia in nobis existerent ipse voluit: quo 
sensu Chrysippus et Stoici dicebant, juris originem non aliunde 
petendam quam ab ipso Jove, ™a quo Jovis nomine jus Latinis 
dictum probabiliter dici potest. 

13 Accedit, quod illa quoque ipsa principia Deus datis 
legibus magis conspicua fecit, etiam iis quibus imbecillior est 
ad ratiocinandum vis animi: et in diversa trahentes impetus, 
qui nobis ipsis, quique alis male *consulunt, vagari vetuit, 


malisque disserendum est, [Apud Prv- 
TARCH. de Stoic. rep. pag. 1035.] 


ydp -TÓ» paw Onuiovpyncas abTós 
éo-rT:». Cum naturam dico, Deum dico; 


ipse enim est nature opifez. (Tom. itr. 
pag. 410. Edit. Eton. Savil.] Chrysip- 
pus 11r. de Diis : ot yap éorww evpeiv 
rye Qikaiocóvgs GAAnv dpyriv ovdd dd- 
Ag» 'yéveciv, 5j Trjv éx tov Atos xal 
Tuv €x THs nos picews. évTcuÜev 
yap cet wav TÓ To.ovTov THY dpyiv 
éxeiv, el péAAomew Tt épeiv epi aya- 
0cr xal xaxwy’ Non potest inveniri 
principium aliud aut origo justitie, 
quam ab Jove et communi natura : inde 
enim initium duci debet, ubi de bonis 


m A quo Jovis nomine jus latinis 
dictum] Nisi forte verius per abscis- 
sionem, ut ex eo quod fuit ossum fac- 
tum est os, ita ex eo quod fuerat jus- 
sum factum jus, jusis, postea juris, ut ex 
Papisiis Papirii, de quo vide Cicero- 
nem Lib. 1x. epist. 21. 

* Vocem illam male, que excidit in 
omnibus Editionibus, fidenter addidi. 
Illam deesse, adeo ut aliter Auctoris 
sententia non constet, res ipsa clamat. 
Si enim 7d consulunt in bonam partem 


that natural source; namely, the free will of God, to which, as our 
reason irresistibly tells us, we are bound to submit ourselves, But 
even that Natural Law of which we have spoken, whether it bo that 
which binds together communities, or that looser kind [which en- 
joins duties,] although it do proceed from the internal principles of 
man, may yet be rightly ascribed to God; because it was by His 
will that such principles came to exist in us. And in this sense, Chry- 
sippus and the Stoics said that the origin of Jus or Natural Law was 
not to be sought in any other quarter than in Jove himself; and it 
may be probably conjectured that the Latins took the word Jus 
from the name Jove. 

18 To this we must add, that these principles God has made more 
manifest by the laws which he has given, so that they may be under- 
stood by those whose minds have a feebler power of drawing infor- 
ences: and he has prohibited the porverse aberrations of our affec- 
tions which draw us this way and that, contrary to our own interest 


9. Humanum. 


vile cujus- fonte jura civilia fluxerunt. 
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illos quippe vehementiores adductius regens et fine ac modo 
coércens, 

14 Sed et historia sacra prater id, quod in preceptis con- 
sistit, affectum illum socialem non parum etiam eo excitat, 
quod nos docet ab iisdem primis parentibus ortos homines om- 
nes, ita ut eo quoque sensu dici recte possit quod alio dixit 


, Florentinus, cognationem inter nos a natura constitutam ; cui 


consequens sit, hominem homini insidiari nefas esse. Inter 
homines quasi "Dii quidam sunt parentes, quibus proinde non 
infinitum sed sui generis obsequium debetur. 

15 Deinde vero, cum juris nature sit stare pactis, (ne- 
cessarius enim erat inter homines aliquis se obligandi modus, 
neque vero alius modus naturalis fingi potest,) ab hoc ipso 
Nam qui se cotui alicui aggre- 
gaverant, aut homini hominibusque subjecerant, hi aut expresse 


sumas, ut omnino sumendum, quando 
nihi] aliud additur (vide exemplum in- 
fra, Lib. 111. c. 20. 8 51.) tune utiles 
esse, et nobis, et aliis, impetus illos in 
alia trahentes, quam quo ducit Ratio et 
Lex Natures, Auctor noster dicet ; quod 
quam alienum sit a mente ipsius, nemo 
non intelligit. Vix autem dubito, quin 
propter similitudinem vocis aliis cum 





sequenti male, hzc omissa fuerit vel ab 
exscriptore, vel a typographo: et ejus 
rei exempla alibi videbimus. J. B. 

2 Dii quidam sunt parentes] Geol 
éxíyevo, Hierocli ad aureum carmen, 
Dii terrestres : Philoni ad Decalogum 
éudaveis Oeoi, utpovmevos Tov dyévvm- 
Tov év TO XwomrAacTeiv* conspicui 
Dii, qui ingenitum Deum imitantur vi- 


and the good of others; putting a bridle upon our more vehement 
passions, controlling and restraining them within due limits. 

14 Further. The Sacred History, besides that part which con- 
sists in precepts, offers another view which in no small degree excites 
the social affection of which we have spoken; in that it teaches us 
that all men are sprung from the same parents. And thus we may 
rightly say, in this sense also, what Florentinus says in another 
sense, that there is a kindred established among us by nature: and 
in virtue of this relation it is wrong for man to intend mischief 
towards man. 

Among men [all are not on the same footing towards us: as 
for instance,] our parents are a sort of Gods to us, to whom obe- 
dience is due; not infinite indeed, but an obedience of its own proper 
kind. 

15 In the next place, since it is conformable to Natural Law to 
observe compacts, (for some mode of obliging themselves was neces- 
sary among men, and no other natural mode could be imagined,) 
Civil Rights were derived from this source, mutual compact. For 
those who had joined any community, or put themselves in subjection 
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promiserant, aut ex negotii natura tacite promisisso debebant 
intelligi, secuturos se id quod aut cotus pars major, aut hi, 
quibus delata potestas erat, constituissent. 

16 Quod ergo dicitur non Carneadi tantum, sed et aliis, 

?Utilitas justi prope mater et sequi, 

si accurate loquamur, verum non est: nam naturalis juris 
mater est ipsa humana naturá, que nos, etiamsi re nulla indi- 
geremus, ad societatem mutuam appetendam ferret: civilis 
vero juris mater est ipsa ex consensu obligatio, que cum ex 
naturali jure vim suam habeat, potest natura hujus quoque 
juris quasi proavia dici. Sed naturali juri utilitas accedit: 
voluit enim nature Auctor nos singulos et infirmos esse, et 
multarum rerum ad vitam recte ducendam egentes, quo magis 
ad colendam societatem raperemur: juri autem civili occasio- 


tam dando. (Pag. 761 p.) secunda post 
Deumfaderatio Hieronymo epist. xr vir. 
(Tom. 1. pag. 224 p. Edit. Basil.) Pa- 
rentes Deorum simulacra Platoni de 
legibus x1. (Pag. 930, 931. Tom. 11, 
Ed. H. Steph.) Honos parentibus ut 
Diis debetur, pronuntiante Aristotele 
Nicomacheorum 1x. cap. 11. [Locus 
HigRocLIs non est e Comment. in Au- 
rea Carm. sed reperitur apud Sros. 


Serm. 77. J.B.) 

© Utilitas justi prope mater et equi] 
Ad quem locum Acron, aut quisquis 
est vetus Horatii interpres: repugnat 
preceptis Stoicorum : ostendere rult 
Justitiam non esse naturalem, sed natam 
ez utilitate. Contra hanc sententiam 
vide quz disputat Augustinus de Doc- 
trina Christiana Libro 111. c. xiv. 


———— 


to any man or men, those either expressly promised, or from the 
nature of the case must have been understood to promise tacitly, 
that they would conform to that which either the majority of the 
community, or those to whom the power was assigned, should deter- 
mine. 

16 And therefore what Carneades said (as above), and what 
others also have said, as Horace, 

Utility, Mother of just and right. 

if we are to speak accurately, is not true. For the Mother of Right, 
that is, of Natural Law, is Human Nature; for this would lead us 
to desire mutual society, even if it were not required for the supply 
of other wants; and the Mother of Civil Laws, is Obligation by mu- 
tual compact; and since mutual compact derives its force from Na- 
tural Law, Nature may be said to be tho Grandmother of Civil Laws. 
[The genealogy is, Human Nature: Natural Law: Civil Laws.] But 
Natural Law, [which impels us to society,] is reinforced by Utility. 
For the Author of Nature ordained that we should, as individuals, 
be weak, and in need of many things to make life comfortable, in 
order that we might be the more impelled to cling to socicty. But 


[enor. 1. ] d 


: ci- noo fllius universitatis. 


II. 


reatio. 
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nem dedit utilitas: nam illa quam diximus consociatio, aut 
subjectio utilitatis alicujus causa coepit institui. Deinde et 
qui jura prescribunt aliis, in eo utilitatem aliquam spectare 
solent, aut debent. 

17 Sed sicut cujusque civitatis jura utilitatem suse civi- 
tatis respiciunt, ita inter civitates aut omnes, aut plerasque, 
ex consensu jura qusdam nasci potuerunt, et nata apparet, 
que utilitatem respicerent non cetuum singulorum sed mag- 
Et hoc jus est quod gentium dicitur, 
quoties id nomen a jure naturali distinguimus: quam partem 
juris omisit Carneades, jus omne in naturale et civile singu- 
lorum populorum distribuens, cum tamen de eo jure quod 
inter populos versatur acturus, (subjecit enim orationem de 
bellis et bello partis) hujus juris mentionem facere omnino de- 
buisset. 

18 Male autem a Carneade stultitis nomine justitia tra- 
ducitur. Nam sicut, ipso fatente, stultus non est civis, qui in 


P Sicut civis qui jus civile perrum- 
pit] Hac ipsa similitudine apposite uti- 
tur Lib. 1x. M. Antoninus: ijris day 
oby Trpatís cov uy €xn riiv dvadopay, 
eire mpocexws elre woppwlev, éxi +d 
koiwtopyikÓy TéAos, altn Ctacwa TÓV 
Biov, xal ook éà Eva elvat, xal ota- 
owwdns écvip, wowep év Óijuo Ó TÓ Kad’ 


avTÓv uépos Óiierduevos* Quaecumque 
tua actio respectum non habebit sive 
cominus sive eminus ad propositum com- 
munitatis, ea vitam diducit, nec unam 
esse patitur, seditiosaque non minus est 
quam i$ qui in populo partem seorsim 
Jücit. (8 24.) Et libro x1: dv0pwos 
dvds dvOpdrou d'roo yua0 els, ob divarat 


Utility is the occasion of Civil Laws; for the association or subjection 
by mutual compact, of which we have just spoken (15), was at the 
first instituted for the sake of some utility. And accordingly, they 
who prescribe laws for others, in doing this, aim, or ought to aim, 
at some Utility, to be produced to thom for whom they legislate. 

17 Further: as the Laws of each Community regard the Utility 
of that Community, so also between different Communities, all or 
most, Laws might be established, and it appears that Laws have been 
established, which enjoined the Utility, not of special communities, but 
of that great aggregate System of Communities. And this is what is 
called the Law of Nations, or International Law; when we distinguish 
it from Natural Law. And this part of Law is omitted by Carneades, 
who divides all Law into Natural Law, and the Civil Laws of special 
peoples; while yet, inasmuch as he was about to treat of that Law 
which obtains between one people and another, (for then follows an 
oration concerning war and acquisitions by war,) he was especially 
called upon to make mention of Law of this kind. 

18 And it is without any good reason that Carneades maintains, 
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civitate jus civile sequitur, etiamsi ob ejus juris reverentiam 
qusedam sibi utilia omittere debeat: ita nec stultus est popu- 
lus, qui non tanti facit suas utilitates, ut propterea communia 
populorum jura negligat; par enim in utroque est ratio. 
Nam Paicut civis qui jus civile perrumpit utilitatis presentis 
causa, id convellit quo ipsius posteritatisque sus perpetus 
utilitates continentur: sic et populus jura natur; gentiumque 
violans, sue quoque tranquillitatis in posterum rescindit mu- 
nimenta, Tum vero etiamsi ex juris observatione nulla spec- Justitia 
taretur utilitas, sapientie non stultitiee esset, eo ferri, ad quod ^on et. 
a natura nostra nos duci sentimus. 

19 Quare nec illud, 

Jura inventa metu injusti fateare necesse est: 

quod apud Platonem quidam ita explicat, metu accipiend» A 
injurim repertas leges, ac vi quadam homines ad justitiam T5 y. 
colendam adigi, universaliter verum est. Id enim ad ea fof ~~ 
dumtaxat instituta ac leges pertinet, que ad faciliorem juris air 


causa cjus 


pi Kai Xov $óXov awoxexdpOa’ Ho- 
mo ab uno abscissus homine, non potest 
non et ab universo genere abscissus ha- 
beri. (88.) Nimirum, ut eidem Anto- 
nino dictum est, quod examini expedit, 
idem api. [Locus ultimus exstat Lib. 
vi. 8 54. In precedenti autem, pro 
verbis illis, ob QóyaTa: un xal óXov $i- 


Aov d*oxexóQOai legitur: dAns ths 
Kowwvias doxerToxe. Nimirum Auc- 
tor statim antea legerat: KAdóos ToU 
TpoceyoUus KAddov daroxoTeis ov duva- 
Tat py kal Tov UXov muroU daoxekó- 
P0at° oUr« dy kal dvOpwros etc. Hsec 
igitur, memoriz lapsu, confudit, simul- 
que TÓ $vTov in $éXou mutavit. J. D.) 


as we have said (5), that justice is folly. For since, by his own con- 
fession, that Citizen is not foolish who in a Civil Community obeys 
the Civil Law, although, in consequence of such respect for the Law 
he may lose something which is useful to himself: so too that People 
is not foolish which docs not so estimate its own utility, as, on account 
of that, to neglect the common Laws between People and People. 'The 
reason of the thing is the same in both cases. For as a citizen who 
violates the Civil Law for the sako of present utility, destroys that 
institution in which the perpetual utility of himself and his posterity 
is bound up; 80 too a people which violates the Laws of Nature and 
Nations, beats down the bulwark of its own tranquillity for futuro 
time. And even if no utility were to arise from the observation of 
Law, it would be a point, not of folly, but of wisdom, to which we 
feel ourselves drawn by nature. 

19 And therefore neither is that other saying of Horace [1 Sat. iii.] 
universally true : 

’Twas fear of wrong that made us make our laws; 

an opinion which one of the interlocutors in Plato’s Republic explains 


d 2 


non est. 


lii PROLEGOMENA. 


exsecutionem reperta sunt; sicut mult) per se infirmi, ne a 

validioribus opprimerentur, conspirarunt ad instituenda ac com- 

munibus viribus tuenda judicia, ut quibus singuli pares non 

erant, his universi prsevalerent. Et hoc demum sensu com- 

mode accipi potest quod dicitur jus esse id quod validiori pla- 

cuit; ut intelligamus fine suo externo carere jus, nisi vires 
Apud , P, Ministras habeat; sicut Solon res confecit maximas, ut ipse 
Solon. p.96c. prgodicabat : 


*OnoU Bipv re kal Sixny avvapuócas. 


huis SER 1 Vim jusque parilis copulans vincli jugo. 
iz 20 Neque tamen quamvis a vi destitutum jus omni caret 


effectu: nam justitia securitatem affert conscientis, injustitia 
tormenta ac laniatus, quales in tyrannorum pectoribus descri- 
[[Gory p.524 bit Plato. Justitiam probat, injustitiam damnat proborum 


om. e e e e 
LJ] consensus. Quod vero maximum est, hec Deum inimicum, 


illa faventem habet, qui judicia sua ita post hanc vitam reser- 
vat, ut sepe eorum vim etiam in hac vita representet, quod 
multis exemplis histori» docent. 


q Vim jusque parilis copulans vincli — melius Cl. Burmanni Editio verba hic, 
Jugo] Ovidius : caussamque tuentibus armis, conjungit 

Valet causa, causamque tuentibus armis. cum sequentibus: Ut puto, vincemur. 
[ Metam. Lib. viri. vers. 09. ubi tamen J. B.] 


in this way: that Laws were introduced from the fear of receiving 
wrong, and that mon are driven to practise justico by a certain com- 
pulsion. For that applies to those institutions and laws only which 
were devised for the more easy maintenance of rights: as when 
many, individually feeble, fearing to be oppressed by those who were 
stronger, combined to establish judicial authorities, and to uphold 
- them by their common strength; that those whom they could not 
resist singly, they might, united, control, And we may accept in this 
sense, and in no other, what is also said in Plato, that Right is that 
which the stronger party likes : namely, that we are to understand that 
Rights do not attain their external end, except they have force to back 
them. "Thus Solon did great things, as he himself boasted, 
By linking Force in the same yoke with Law. 

20 But still Rights, oven unsupported by force, are not destitute of 
all effect: for Justice, the observance of Rights, brings security to the 
conscience; while injustice inflicts on it tortures and wounds, such as 
Plato describes as assaulting the bosoms of tyrants. The conscience 
of honest men approves justice, condemns injustice. And what is the 
greatest point, injustice has for its enemy, justice, for its friend, God, 
who reserves his judgments for another life, yet in such a manner that 
he often exhibts their power in this life; of which we have many 
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21 Quod vero multi quam a civibus exigunt. justitiam, Privatis po- 
eam in populo aut populi rectore insuper habeant, ejus erroris populi re recto- 
causa est, primum quod in jure nihil spectant nisi utilitatem convent. 
qui ex jure oritur, quae evidens est in civibus, qui singuli ad 
sui tutelam invalidi sunt. At magne civitates, cum omnia 
in se complecti videantur quse ad vitam recte tuendam sunt 
necessaria, opus habere non videntur ea virtute, quse foras (Arbtoteles 
spectat et justitia appellatur. dixit 


22 Sed, ut ne repetam quod dixi, jus non solius utilitatis dyes 
Ethic. Nicom. 
causa comparatum, nulla est tam valida civitas que non ali- riv. yen. 


quando aliorum extra se ope indigere possit, vel ad commer- 
cia, vel etiam ad arcendas multarum externarum gentium 
junctas in se vires; unde etiam a potentissimis populis et re- 
gibus federa appeti videmus, quorum vis omnis tollitur ab his 
qui jus intra civitatis fines concludunt.  Verissimum illud, 
omnia? incerta esse simul a jure recessum est. 

23 Si nulla est communitas quse sine jure conservari 
possit, "quod memorabili latronum exemplo probabat Aristo- 


3 Verba sunt Ciceronis, ad Fami- — Orat. pro Cecin. quem Gronovius indi- 
liar. Epist. xi. 16. quee etiam ab Auc- — cat, agitur tantum de Legibus Civilibus. 
tore nostro ei tribuuntur in Nota se- J.B. 
quenti. Ibi tamen, ut et in loco ex r Quod memorabili latronum ezem- 


examples in history. 

21 The reason why many persons, while they require justice as 
necessary in private citizens, commit the error of thinking it super- 
fluous in a People or the Ruler of a People, is this: in the first place, 
that in their regard to rights they look at nothing but the utility 
which arises from rights, which in the case of private citizens is ovi- 
dent, since they are separately too weak to protect themselves: while 
great States, which seem to embrace within them all that is requisito 
to support life in comfort, do not appear to havo nced of that virtue 
which regards extraneous parties, and is called justice. 

22 But, not to repeat what I have already said, that Rights are 
not established for the sake of utility alone, there is no State so strong 
that it may not, at some time, need the aid of others external to itself: 
either in the way of commerce, or in order to repel the force of many 
foreign nations combined against it. And hence we see that Leagues 
of alliance are sougbt even by the most powerful Peoples and Kings; 
which can have no force according to the principles of those who 
confine rights within the boundary of the State alone. It is most 
true [as Cicero says,] that everything loses its certainty at once, if 
we givo up the belief in rights. 

23 If no society whatever can be preserved without the recognition 


Polit. vii. 9. 


Regis Pacem. 
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teles*: certe et illa quse genus humanum aut populos complures 
inter se colligat, jure indiget: quod ille vidit qui* dixit, foeda 
ne patrie quidem causa facienda esse. *Graviter eos accusat 
Aristoteles, qui cum inter se neminem velint imperare nisi qui 
jus habeat, in exteros quid jus, quid injustum sit nihil curant. 
24 Is ipse quem nominavimus modo in partem alteram 
Pompeius, quod Spartanus quidam rex dixerat, beatissimam 
esse rempublicam, cujus fines hasta et gladio terminarentur, 
correxit, dicens eam veré beatam esse, que justitiam pro fini- 


plo probabat Aristoteles] Chrysostomus 
in caput iv. ad Ephesios: (Tom. rir. 
pag. 818. Edit. Savil.) was otv Anoral 
elonvevovart, dys. wore; elwé uoi. Way- 
Tws Orav ov AycTikQ TpóTOo XpI}TwWV- 
Tat. av yap év abTois ols dv dtavépwve 
Tat, py ToU? vóuovs $vAdEowc: Tobe 
TOU dixaiou, kai éxdavro darovéuocnt Td 
óíxaiov, eüprjaeis dy kdkeívovs éy aroAé- 
pots Kal uáxais*. At qui fit ergo, dicet 
aliquis, ut in pace vivant latrones ? 
Quando vero? dic queso. Nempe cum 
non ut latrones agunt : nam si in divi- 
dendis rebus prescripta justitia non ser- 
vent, neque partitionem ex equo faciant, 
videbis et ipsos inter se bellis ac preliis 
implicari. Plutarchus (Vit. Pyrrh. 
pag. 388 4.) cum Pyrrhi recitasset dic- 
tum, regnum se ei liberum suorum re- 
linquere, cui acutissimus futurus esset 
gladius, dicit hoc nihil aliud esse quam 
quod in Pheenissis posuit Euripides, 


(vers. 68) : 

Or ovypyp Saua SuAaxety rdde. 

Ut sanguinante dividant ferro domum. 
Additque acclamationem egregiam : oU- 
Tos dures dori kal Onpswdns 1] T7je 
qÀeovetías bó0ecis* Adeo insociabile 
Jérinumque est propositum plus suo ha- 
bendi. Cicero epist. x1. 16. omnia sunt 
incerta, cum a jure discessum est. Poly- 
bius 1v: xal ydp xaT' lóíav re TOv 
Ppactoupyay kal xrewrav dirov Toó To 
udXurra TQ TpÓTwo opadAXeTAL, TH 
prj wWorety dAArAois Ta ÓÍkaia, kal 
avAAxBónv cia ds els abrove a0ecías* 
Nam et private coitiones facinoroso- 
rum ac furum hoc maxime modi everti 
solent, ubi inter se jus non prestant, et 
in summa, ubi fides inter ipsos periit. 
(Cap. 29.) 

* Immo Paro, ni fallor. Neque 
enim ullus, quod sciam, talem senten- 
tiam ex Aristotele protulit, quum tamen 


of mutual rights, which Aristotle [rather Plato, J. B.] proves by the 
strong instance of a society of robbers; assuredly that society which 
includes the whole human race, or at any rate, the greater part of 
nations, has need of the recognition of rights: as Cicero saw when he 
said that some things are so bad that they are not to be done even for 
the sake of saving our country (Off.1. 45). Aristotle speaks with 
strong condemnation of those, who, while they will allow no one to 
hold rule &mong themselves, except him who has the right to do so, 
yet in their dealings with strangers have no care of rights, or the vio- 
lation of rights. 

24 A little while ago we quoted Pompey for his expression on tho 
other side; yet on the other hand, when a certain Spartan king had 
said, Happy that republic which has for its boundaries the spear and 
the sword, Pompey corrected him, and said, Happy rather that 
which has justice for its boundary *. And to this effect he might have 


* Barbeyrac conjectures that this anecdote of Pompey, for which he cannot 
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bus haberet. Quam = rem alterius itidem Spartani regis [[Agesflat, 
uti potuit auctoritate, ‘qui militari fortitudini justitiam ante- rhum, 
posuit, hoc argumento, quod fortitudo justitia quadam regi r. COPS 
deberet, at si justi essent homines omnes, fortitudine illa non 
indigerent. Ipsam fortitudinem Stoici definiebant virtutem Apu cx 
propugnantem pro squitate. Themistius oratione ad Valen- Offic. i 19. 
tem facunde disserit, reges, quales exigit sapientie regula, 

non unius sibi credits gentis habere rationem, sed totius 


loca veterum in hanc rem congerere 
voluerint Interpretes in CicEROoN. De 
Offic. 11. 11. Locus autem Platonis lu- 
culentus ab iis indicatus est, quem re- 
peries Lib. r. De Republ. pag. 351 c. 
Tom. 11. Ed. H. Steph. Hsec in prima 
Editione dicebam. Reperi postea lo- 
cum Aristotelis, qui ad rem facit, apud 
SroBAUM, Serm. x. pag. 131. Ed. Ge- 
nev. 1609. J.B. 

5 Innuit Auctor, quod Cicero dixit: 
Sunt enim quedam ita fieda, ut ea, ne 
conservanda quidem patrie caussa "n 
piens facturus sit. De Offic. 1. 45. 
J. B. 

* Graviter eos accusat. Aristoteles] 
Et Plutarchus Agesilao: Aaxeódaiuó- 
vot THY "rporrgv ToU kaXov pepida 
Tin THY WaTpisos avudéporri didovres, 
ovre pavOavovew, otte émíeravrai 
Sixatoy dÀÀXo, WARY o THY LaapTHy 


mam honesti partem ponentes in patrie 
sue utilitate, jus aliud nec norunt nec 
discunt, quam unde Spartam putent 
posse augeri. (Pag. 617 n.) De iisdem 
Lacedemoniis Athenienses apud Thu- 
cydidem libro v: 7poós odas uiv av- 
TOUs kal Td éwtyxwpta voutma, *Aciaa 
dperj xpuavTai. wpds dé ToU? dÀXovs 
qT0ÀAÀd dv Tis Exwy elmeiv we wpoape- 
povrat, EvveXav uarttor’ av snrtwcetey, 
Ort Ta pév rjóéa KaXa vouitovot, Ta de 
Euudépovra sixata. Quod ipsos inter 
se et civilia jura attinet, plurimum vir- 
tute utuntur. Quales vero sint adversus 
alios, multa adferri possint eo pertinen- 
tia, breviter autem rem ezposuerit, qui 
direrit eis honesta videri que suavia 
sunt, justa que utilia. (Cap. 105.) 

t Qui militari fortitudini justitiam 
anteposuit] Agesilaus cum Persarum 
regem magnum audiret appellari, quo- 
modo, inquit, mqjor me est, nisi sit jus- 


aütew voul{over’  Lacedemonii pri- 


used the authority of &nother Spartan king, who gave justice tho 
preference over military courage, on this ground; tbat courage is 
to be regulated by justice, but if all men were just, they would 
have no need of courage. Courage itself was defined by the Stoics, 
Virtue exercised in defence of Justice.  Themistius, in an Oration 
to Valens, eloquently urges, that kings such as the rule of wisdom 
requires them to be, ought not to care for the single nation only which 
is committed to them, but for the whole human race; they should 
be, as he expresses it, not philo-macedonian only, or philo-roman, but 


find any other authority, was produced, by Grotius mixing together in his memory 
two stories, both told in Plutarch's Apophthegmata : one, of a saying of Agesilaus, 
(or Archidamus,) who, when asked how far the Lacedemonian territory extended, 
swung his spear and said, So far: the other story, that when Phraates sent to 
Pompey and begged that the Parthians might have, for their boundary towards 
the Romans, the Euphrates; Pompey replied that the boundary should be Justice. 
Tydman (in his Preface) defends Grotius from Barbeyrac’s charge of confusion in 
this quotation. 


inde belli 
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humani generis, et esse, ut ipse loquitur, non duXAonaxeovas 
tantum, aut diropwyaious, “sed diXavÜpw rovs.  * Minois in- 
visum apud posteros nomen non aliud fecit, quam quod sequi- 
tatem imperii sui finibus terminaret. 

25 Tantum vero abest ut admittendum sit quod quidam 
fingunt, in bello omnia jura cessare, ut nec suscipi bellum de- 
beat nisi ad juris consecutionem, nec susceptum geri nisi intra 
juris ac fidei modum. Bene’ Demosthenes bellum esse in eos 
dixit, qui judiciis coerceri nequeunt. Judicia enim vigent 
adversus eos qui invalidiores se sentiunt: in eos, qui pares 
se faciunt aut putant, bella sumuntur; sed nimirum, ut recta 
sint, non minori religione exercenda, quam judicia exerceri 
solent. 

26 Sileant ergo leges inter arma, sed civiles ille et ju- 
diciaris et pacis proprize, non ali: perpeture et omnibus tem- 


tior ? Et hoc apud Plutarchum. (Apoph- Qui ratione ducitur, innocentiam in cives 


thegm. pag. 213 c.) 

" Sed gdiravOpwrous] Optime M. 
Antoninus: wodrs kal warpis ws ply 
‘Avraovive pot vj Pop, cs 06 avOpwre 
ó xocpos’ civitas et patria mihi ut An- 
tonino Roma, ut homini mundus, (Lib. 
vi. 8 44.) Porphyrius de non esu ani- 
mantium 111: 6 Adyw dydpuevos xal 
vpós woXlrny tnpet TÓ dXafis, xal 
éTt uaAXov ?rpàós Eévovs kal wpds Wave 
Tas avOpwmour, 6 mv adoylay éxcv 
b rikoov xal abróc wap’ éxelvous Xo'yi- 


servat, imo et in peregrinos et homines 
quosvis, quanto ratione prestantior, tanto 
divinior. [Vertendum erat, non immo 
et in peregrinos &c. ut habet Auctor ; 
sed, magis adhuc in etc. quod alium 
sensum efficit. Deindereliqua non om- 
nino adcurate expressa sunt. Ceterum 
locus est pag. 333. Ed. Lugd. 1620. 
J. B.) 

x Minois] De quo versus est veteris 
Poets : 


Kai vjcwv Beau Papiv $Qvyov éufaAe 


xerepos, cia ravra a xai Üeiórepos* Mívws * 


philanthropic. The name of Minos became hateful to posterity in no 
other way than this: that he terminated his equity at the boundaries 
of his own government. 

25 It is so far from being proper to admit, what some choose to 
say, that in war all rights cease, that war is never to be undertaken 
except to assert rights; and when undertaken, is never to be carried on 
except within the limits of rights and of good faith. Demosthenes 
well said, that war was the mode of dealing with those who could not 
be kept in order by judicial proceedings, For judicial proceedings aro 
of force against those who feel themselves to be the weaker party : 
but against those who make themselves or think themselves equals, 
war is the proceeding; yet this too, in order to be justifiable, to be car- 
ried on in ano less scrupulous manner than judicial proceedings are. 

26 Be it so then, that, in the conflict of arms, laws must be silent: 
but let this be understood of laws civil, judicial, proper to peace; not 
of those laws which are perpetual and accommodated to all time. For 
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poribus accommodate. Optime enim dictum est a Dione 
Pruseensi, inter hostes scripta quidem jura, id est, civilia non 
valere, at "valere non scripta, id est, ea quse natura dictat 
aut gentium consensus constituit. Docet hoc vetus illa Roma- 
norum formula: eas res puro pioque duello querendas cen- 
seo. lidem veteres Romani, ut Varro notabat, bella tarde et ne re. Pop. 
nulla licentia suscipiebant, quod bellum nullum nisi pium puta- Nov. p. ss 
bant geri oportere. Camillus juste non minus quam fortiter iv. v. 97. 
bella gerenda dicebat: Africanus, populum Romanum et sus- 1aem xxx. 16. 
cipere juste bella et finire: Apud alium legas, Sunt et belli, (11v. v. $7.3; 
sicut et pacis jura. Alius Fabricium miratur ingentem vi- (Senes ep. 
rum, et quod difficillimum est in bello innocentem, et qui ali- — 
quid esse crederet et in hostem nefas. 

27 Quantam vim habeat in bellis *justitie conscientia 


passim ostendunt historiarum scriptores, qui victoriam sspe 


Insula cuncta jugo Minois pressa gemebat. 
Vide hac de re Cyrillum adversus Ju- 
lianum libro v1. [Pag. 191. Ed Span- 
hem. ubi tamen versus paullo aliter re- 
fertur. J. B.] 

7 Locus est in Oratione de Cherso- 
neso, pag. 388 c. J. B.. 

J Valere non scripta] Ideo Alfon- 
sus rex interrogatus plusne libris an 
armis deberet, dixit, ex libris se et arma 
et armorum jura didicisse. Plutarchus: 
elol 62 xal aroXAéucev Suws wis vóuot 
Tois« d'yaÜois dvépaci, kal Td vikdv ovy 
oUTwo ctwxréoy, wore py pevyew ds 


dx xaxov xal doeBay épyov xdpiras® 
Sunt apud viros bonos quedam et belli 
Jura, nec ita sectanda victoria est, ut non 
JSugiatur utilitas ex pravis impiisque ac- 
tionibus proveniens. (Vit. Camill. p.134.) 

2 Justitia conscientia] Bene apud 
Appianum Pompeius : 0appeiv da xpri 
Toiv Te Üeois kal aüTG TH Noyiwug 
ToU "roAéuov kaXijv kal dtxalay éxovri 
QiXoTiuÍay ixip TaTplov 9roXiTeías* 
(Bell. Civ. Lib. 11. p. 460.) confidere 
oportet Diis et causa belli honeste justo- 
que suscepti studio ad tuendum patria 
statum, Cassius apud eundem : meyi- 


—— — — —— 


it is excellently said by Dio Prussensis, that between enemies, written 
laws, that is, Civil Laws, are not in forco; but that unwritten laws 
are, namely, those which nature dictates, or the consent of nations 
institutes. We may learn this from the old Formula of the Romans; 
I decide that those things may be sought by a pure and pious war. 
The same old Romans, as Varro remarked, undertook war tardily, 
and without allowing themselves any licence, because they thought that 
no war except a pious one ought to beundertaken. Camillus said that 
wars were to be carried on no less justly than bravely. Africanus 
said, that the Romans began just wars, and ended them. Again, in 
Livy we read, War has its laws no less than peace. And Seneca 
admires Fabricius as a great man, and, what is most difficult, a man 
innocent even in war, and who thought that there were wrongs even 
towards an enemy. 

27 How great the power of the conscience of justice is, the writers 
of histories everywhere shew, often ascribing victory to this cause 


Juste cause 


conscientia, 


que vis 


ejus. 
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huic cause preecipue asscribunt : Inde proverbia illa, frangi et 
attolli vires in milite à causa: raro eum sospitem redire? qui 
injusta arma sumserit: bonz? cause spem adesse comitem; 
et alia in eum sensum. Nec movere quenquam debent pros- 
peri successus iniquarum molitionum: satis enim est quod 
cause sequitas suam quandam eamque magnam habet vim ad 
agendum, quanquam ea vis, ut in rebus humanis accidit!, ssepe 
aliarum causarum oppositu ab effectu impeditur. Etiam ad 
amicitias conciliandas, quibus ut singuli, ita et populi ad mul- 
tas res opus habent, multum valet opinio de bello non temere 
nec injuste suscepto, pieque gesto. Nemo enim iis se facile 
adjungit quibus jus, fas, fidem vilia putat. 


ar » 


orn 6’ éXTls év ois voÀAépois écrl rd — dvTíEovs 6a at, avtov re elkós aic 


éixacov’ In bellis spes optima est, cause 
jus. (Ibid. Lib. 1v. p. 645.) Josephus 
xv. Antique Historie: u«0' ay c0 8i- 
katov, per’ exelywy ó Oeós* Abs quo stat 
jus, ab eo Deus (cap. v. 8 3. pag. 753. 
Edit. Huds.) Multa sunt apud Proco- 
pium in hanc sententiam : ut in oratione 
Belisarii in itinere in Africam, ubi hoc 
inter cetera: +d avdpeiov ok av vikag 
py nerd ToU Q«kaíov rarrópevov* Vice 
toriam fortitudo datura non est, nisi jus- 
titiam habeat commilitem ; (Bell. Vand. 
Lib. 1. c. 12.) et in altera oratione ante 
prelium non longe a Carthagine: (Ibid. 
c, 19.) et in Longobardorum sermone 
ad Herulos, ubi hmc, sed correcta a 
nobis: paprupapéevoe tov Bedy ovwep 
Tis porns kal Bpaxeid Tis TO Wapa- 
aay lxuds dan TH avOpwrwy Cuvaper 


wokéuovu altias rypévov, auoréepoe 
wpuTavevoas THs udymns TÓ wépas’ 
Testamur Deum, cujus potentia vel mi- 
nima particula omnem humanam vim 
equiparat ; is, ut credibile est, belli cau- 
sas intuens, dabit debitum utrisque pre- 
lii exitum, (Bell. Gotth. Lib. 11. c. 14.) 
Quod dictum eventus mox admirabilis 
comprobat. Sic et apud eundem scrip- 
torem ad Gotthos Totilas, (Lib. rit. c. 8): 
ov yap tori, ox €avi Tov düixoUvra 
xai BiaXóuevor dy Trois dywouw evdoni- 
prety, dAXa arpós TOv fov éxdaov 1j 
TOV TroAéuov wpuraveverat Tóxn* Fieri 
nequit, nequit, inquam, fieri, ut qui vio- 
lentia et injustitia utuntur, decus pug- 
nando pariant, sed prout vita cuique est, 
ita ei obtingit belli fortuna. Mox capta 
jam Roma alteram habet orationem To- 


mainly. Hence have arisen these proverbs; That it is the Cause 
which makes the soldier brave or base: that he rarely comes safe 
back who goes out on the bad side: that Hope is the ally of the 
good Cause: and others to the same effect. Nor ought any persons 
to be moved by the occasional success of unjust designs; for it is 
enough if the equity of the cause has an efficacy, and that a great 
one, in action ; even though this efficacy, as happens in human affairs, 
is often prevented from taking effect, being counteracted by other 
causes. And further; in conciliating friendships, which nations, as 
well as individuals, need, on many accounts, a great effect must be 
assigned to an opinion that we do not hastily or unjustly undertake 
war, and that we carry it on religiously. For no one readily joins 
himself to those whom he believes to think lightly of right laws and 
good faith. 
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28 Ego cum ob eas quas jam dixi rationes compertissi- 


III. 


Cause autori 


mum haberem, esse aliquod inter populos jus commune, quod operis seri- 
et ad bella et in bellis valeret, cur de eo instituerem scriptio- B«/andii- 


tiam mo- 


nem causas habui multas ac graves. Videbam per Christianum "4 


orbem vel barbaris gentibus pudendam bellandi licentiam: 
levibus aut nullis de causis ad arma procurri, quibus semel 
sumtis nullam jam divini, nullam humani juris reverentiam, 
plane quasi uno edicto ad omnia scelera emisso furore. 

29 Cujus immanitatis conspectu multi homines minime 
mali eo venerunt, ut Christiano, cujus disciplina in omnibus 
hominibus diligendis precipue consistit, ^omnia arma interdi- 
cerent: ad quos accedere interdum videntur et Joannes Ferus 


tilas, (Lib. rrr. c. 21.) pertinentem eo- 
dem. Agathias vero libro 11. ddixla yap 
«al eov dÜepawevoía deuxta ev del 
xai daéudoopa. udXurTa 03 dy TH ?rpoc- 
7oÀeueiy xai 9apardTTeoÜau Injus- 
titia et Dei neglectus vitanda semper et 
nozia, tum vero maxime ubi res belli in 
acie cernitur. (Lib. 11. c. 1.) Probat id 
alibi Darii, Xerxis, et Atheniensium 
in Sicilia illustribus exemplis. (Ibid. c. 5.) 
Vide si libet et Crispini orationem ad 
Aquileienses apud Herodianum virr. 
(c. 6.) Apud Thucydidem libro vri. 
Lacedemonii clades ad Pylum et alibi 
acceptas sus culps acceptas ferunt, 
quod judicium provocati accipere recu- 
sassent. Sed cum postea Athenienses 
multis editis improbis facinoribus judi- 
cium defugissent, spes inde meliorum 
successuum ad Lacedemonios rediit. 


— —— M €— € € HÀ 


(Cap. 18.) 

® Ita habet fragmentum ex EvnirPI- 
vis Erechteo : 

Ovdseis orparevcas adiaa cux TAÓev maAw. 
Vers. 44. Collect. Barnes, fap. Dindorf. 
Fragm. v.] 

? Innuere videtur illud Lucawr: 
Caussa jubet melior Superos sperare secundos. 
Pharsal. vi. 349. Adde MENANDRI 
fragmentum e Vulcanalibus, pag. 190. 
Edit. Cleric. et loca ab Auctore nostro 
infra adferenda, Lib. tt. c. 1. 8 1. J.B. 

! Nam sepe honestas rerum caussas, 
ni judicium adhibeas, perniciosi exitus 
consequuntur. Ita Otho apud Tact- 
TUM, Hist. 1. 83. J.B. 

* Omnia arma interdicerent] Tertul- 
lianus de Resurrectione Carnis: Gla- 
dius bene de bello cruentus et melior ho- 
micida. (Cap. 16.) 


28 I, for the reasons which I have stated, holding it to be most 


certain that there is among nations a common law of Rights which is 
of force with regard to war, and in war, saw many and grave causes 
why I should write a work on that subject. For I saw prevailing 
throughout the Christian world a license in making war of which 
even barbarous nations would have been ashamed; recourse being 
had to arms for slight reasons or no reason; and when arms were 
once taken up, all reverence for divine and human law was thrown 
away, just as if men were thenceforth authorized to commit all 
crimes without restraint. 

29 And the sight of these atrocities has led many men, and 
these, estimable persons, to declare arms forbidden to the Christian, 
whose rule of life mainly consists in love to all men: and to this 
party sometimes John Ferus and our countryman Erasmus seem to 
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et Erasmus? nostras, viri pacis et Ecclesiasticse et civilis aman- 
tissimi; sed eo, ut arbitror, consilio, quo solemus, que in 
unam partem exierunt, in alteram reflectere, ut in verum mo- 
dum redeant. Verum hic ipse nimium contranitendi conatus 
sspe adeo non proficit, ut obsit etiam, quia deprehensum 
facile quod in his nimium est, etiam aliis dictis intra verum 
stantibus auctoritatem detrahit. Medicina ergo utrisque ad- 
hibenda fuit, tum ne nihil, tum ne omnia crederentur licere. 


Jerupredm —— 30 Simul et jurisprudentiam, quam antehac in muneribus 
ra publicis quanta potui integritate exercui, nunc quod mihi in- 


digne e patria tot meis laboribus ornata ejecto restabat, pri- 
vate diligentise studio adjuvare volui. Artis formam ei impo- 
nere multi antehac destinarunt: perfecit nemo: neque vero 
fieri potest, nisi, quod non satis curatum est, hactenus, ea quse 
ex constituto veniunt a naturalibus recte separentur: nam 
naturalia, cum semper eadem sint, facile possunt in artem col- 
ligi: illa autem, quse ex constituto veniunt, cum et mutentur 
ssepe, et alibi alia sint, extra artem posita sunt, et aliee rerum 
Bingularium perceptiones. 


* Vide Viri magni Adagia, ubi in — tritum illud : Dulce bellum inezpertis. 
hanc rem fuse digreditur, dum exponit J. B. 
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approximate, men much devoted to peace, both ecclesiastical and 
civil: but they take this course, as I conceive, with the purpose with 
which, when things have been twisted one way, we bend them the 
other, in order to make them straight. But this attempt to drive 
things too far, is often so far from succeeding, that it does harm ; be- 
cause the excess which it involves is easily detected; and then, de- 
tracts from the authority of what is said, even within the limits of 
truth. We are to provide a remedy for both disorders; both for 
thinking that nothing is allowable, and that everything is. 

30 Moreover, having practised jurisprudence in public situations 
in my country with the best integrity I could give, I would now, as 
what remains to me, unworthily ejected from that country graced by 
so many of my labours, promote the same subject, jurisprudence, by 
the exertion of my private diligence. Many, in preceding times, have 
designed to invest the subject with the form of an Art or Science; 
but no one has done this. Nor can it be done, except care be taken 
in that point which has never yet been properly attended to;—to 
separate Instituted Law from Natural Law. For Natural Law, as 
being always the same, can be easily collected into an Art: but that 
which depends upon institution, since it is often changed, and is dif- 
ferent in different places, is out of tho domain of Art; as the per- 
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31 Quod si qui vers justitiee sacerdotes naturalis et per- 
petuse jurisprudentiz partes tractandas susciperent, semotis iis 
qu» ex voluntate libera ortum habent, alius quidem de legi- 
bus, alius de tributis, alius de judicum officio, alius de volun- 
tatum conjectura, alius de factorum facienda fide, posset deinde 
ex omnibus partibus collectis corpus confici. 

32 Nos certe quam viam ineundam censeremus re ipsa , IV. 
potius quam verbis ostendimus in hoc opere, quod partem tenia e ord. 
jurisprudentis longe nobilissimam continet. 

33 Primo enim libro przfati de juris origine generalem L1 
examinavimus questionem, sitne bellum aliquod justum: deinde 
ad noscenda publici privatique belli discrimina explicandam 
habuimus vim ipsam summi imperii, qui eam populi, qui reges 
solidam, qui ex parte, qui cum alienandi jure, qui aliter ha- 
beant: deinde et de subditorum in superiores officio dicendum 
fuit. 

34 Liber secundus cum omnes causas, ex quibus bellum Li. it 
oriri potest, exponendas sumserit, que res communes sint, que 
proprie, quod jus personis in personas, qus ex dominio nas- 
catur obligatio, qua successionum regiarum norma, quod jus 


ceptions of individual things in other cases also is. 

81 If, then, those who have devoted themselves to the study of 
true justice would separately undertake to treat of separate parts of 
Natural and Permanent Jurisprudence, omitting all which derives its 
origin from the will of man alone:—if one would treat of Laws; 
another, of Tributes; another, of the Office of Judges; another, of 
the mode of determining the Will of parties; another, of the Evi- 
dence of facts; we might, by collecting all these parts, form a com- 
plete body of such Jurisprudence. 

32 What course we think ought to be followed in the execution 
of such a task, we shew by act rather than by words, in this present 
work; in which is contained by far the noblest part of Jurisprudence. 

33 For in the First Book, (after a Preface concerning the origin 
of Rights and Laws,) we have examined the question whether any 
war be just: next, in order to distinguish between public and private 
war, we have to explain the nature of sovereignty; what Peoples, 
what Kings, have it entire; what, partial; who, with a right of ali- 
enation; who, otherwise; and afterwards we have to speak of the 
duty of subjects to superiors. 

84 The Second Book, undertaking to expound all the causes 
from which war may arise, examines what things are common, what 
are property, what is the right of persons over persons, what obliga- 


Lib. iil. 


V. 
Seri is 
mecessilas 


Seriptorum 


veteram hac 
in re tnopia. 


]xii PROLEGOMENA. 


veniat ex pacto aut contractu, que federum, que jurisjurandi 
tum privati, tum publici vis atque interpretatio, quid ex damno 
dato debeatur, qus legatorum sanctimonia, quale jus humandi 
mortuos, quz: poenarum natura, late exsequitur. 

35 Tertius liber primum subjectam sibi habens materiam, 
id quod in bello licet, cum id quod impune fit aut etiam apud 
populos exteros pro jure defenditur ab eo quod vitio caret 
distinxisset, descendit ad pacis genera, et omnes bellicas con- 
ventiones. 

36 Eo autem majus visum est pretium opere, quod ut 
dixi totum hoc argumentum tractavit nemo, et qui tractarunt 
partes, ita tractarunt, ut multum reliquerint aliens industriz. 
Veterum philosophorum nihil exstat hujus generis, neque Gra- 
corum, quos inter Aristoteles librum fecerat cui nomen óuat- 


b Wilhelmo Matthei] Addehis Jo- legebatur Fr. Ario: sed Auctorille His- 
hannem de Carthagena editum Roms anus Arias vacabatur, et hoc nomine 
anno olo Joc 1x. editus est ejus liber De Bello et ejus jus- 

3 In omnibus Editionibus hactenus — titia, in TRACTATU TRACTATUUM, Tom. 


— 





tion arises from ownership, what is the rule of royal succession, what 
right is obtained by pact or contract, what is the force and interpre- 
tation of treaties, of oaths private and publie, what is due for damage 
done, what is the sacredness of ambassadors, the right of burying 
the dead, and the nature of punishments. 

35 The Third Book has for its subject, in the first place, what is 
lawful in war; and when it has drawn a distinction between that 
which is done with impunity, or may even, in dealing with foreigners, 
be defended as consistent with Rights; and that which is really free 
from fault; it then descends to the kinds of Peace and to Conventions 
in War. 

36 The undertaking such a work appeared to me the more wor- 
thy of the labour which it must cost, because, as I have said, no one 
has treated the whole of the argument; and those who have treated 
parts thereof, have so treated thom that they have left much to the 
industry of others. Of the old philosophers nothing is extant of this 
kind, neither of the Greeks, among whom Aristotle is said to have 
written a book called the Laws of War*, nor of those (the Fathers) 
who wrote as Christians in the early period of the Church; which 
is much to be regretted; and even of the books of the ancient 
Romans concerning the Law recognized by their Feciales, or Heralds’ 
College, we have received nothing but the name. [See Cic. Off. i. 11; 
iii. 29.] Those who have mado what they call Summa of Cases of 


* But the true reading is A:xatwpata 7óXevp, the Laws of States. J.B. 
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wuaTa wodeuwy, neque eorum qui Christianismo recenti 

nomen dederunt, quod valde optandum fuerat: etiam Ro- 
manorum veterum libri de jure feciali nihil ad nos sui preter [Vide infra 
nomen transmiserunt. Hi qui summas fecerunt casuum quos coe 
vocant conscientie, ut de alis rebus, ita et de bello, de pro- 

missis, de juramento, de repressaliis capita fecerunt. 

97 Vidi et speciales libros de Belli Jure partim a theo- Recentio. 
logis scriptos, ut a Francisco Victoria, Henrico Gorichemo, 
>Wilhelmo Matthei; partim a doctoribus juris, ut Joanne 
Lupo, *Francisco Aria, Joanne de Lignano, Martino Laudensi: 
sed hi omnes de uberrimo argumento paucissima dixerunt, et 
ita plerique, ut sine ordine que naturalis sunt juris, que 
divini, que gentium, que civilis, que ex canonibus veniunt, 
permiscerent atque confunderent. 


xvi, Ed. Venet. 1584. Ibidem reperiun- tinus GaARATUS, Laudensis, de eodem 
tur Joannes Lupus, Segobiensis, De — argumento. Postremus, simul cum Ar- 
Bello et Bellatoribus : JoaNxES ALiIG- ata, De Jure et Officiis Bellicis, editus 
NANO, Bononiensis, De Bello: et Mag- — est etiam Lovanii, ann. 1648. J. B. 





Conscience, have introduced chapters, as concerning other things, so 
concerning war, concerning promises, concerning oaths, concerning 
reprisals. 

37 I have also seen special books concerning the Laws of War, 
written partly by theologians, as Francis Victoria*, Henry Gorichem f, 
William Matthsei (Mathison?], Johannes de Carthagenal; some by 
Doctors of Law, as Johannes Lupus$, Francis Arias ||, Joannes à Lig- 
nano 1, Martinus Laudensis**. But all these have said very little, con- 
sidering the copiousness of the argument; and said it in such a way 
that they have mingled and confounded law natural, law divino, law 
of nations, civil law, and canon law. 


* A Spanish Dominican who lived in the 16th century. The treatise hero 
mentioned is De Indis et Jure Belli, and appears among his twelve theological 
lectures. 

+ A Dutchman so named from the place of his birth, and chancellor of Co- 
logne. He lived about the middle of the fifteenth century, and wrote a treatise 
De Bello Justo. j 

t His book was printed at Rome in 1609. 

8 A native of Segovia. His Treatise De Bello et Bellatoribus may be found 
in a large collection called Tractatus Tractatuum. Tom. xv1, of theVenice edition, 
1584. 

|| A Spaniard. His book is in the same volume of the same collection, under 
the title De Bello et ejus Justitia. 

« A native of Bologna. His Treatise De Bello is in the same volume. 

** His name was Garat. His Treatise De Bello appears in the same volume 
of the Collection. It was reprinted at Louvain in 1648, with the Treatise of 
Ayala, spoken of afterwards. 
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38 Quod his omnibus maxime defuit, historiarum lucem 
supplere aggressi sunt eruditissimus Faber in Semestrium ca- 
pitibus nonnullis, sed pro instituti sui modo, et testimoniis 
tantum allatis; diffusius, et ut ad definitiones aliquas exem- 
plorum congeriem referrent, Balthazar Ayala, et plus eo Al- 
bericus Gentilis: cujus diligentia sicut alios adjuvari posse 
scio et me adjutum profiteor, ita quid in dicendi ‘genere, 
quid in ordine, quid in distinguendis questionibus, jurisque 
diversi generibus desiderari in eo possit, lectoribus judicium 
relinquo. Illud tantum dicam, solere eum ssepe in controver- 
siis definiendis sequi aut exempla pauca non semper probanda, 
aut etiam auctoritatem novorum jurisconsultorum in responsis, 
quorum non pauca ad gratiam consulentium, non ad sequi 
bonique naturam sunt composita. Causas, unde bellum justum 
aut injustum dicitur, Ayala non attigit: Gentilis summa que- 


* Ita reposuimus pro eo, quod erat — ceret, quum sequentia ad modum do. 
in omnibus Edd. docendi genere. Ni- cendi pertineant, et hoc primum caput 
mirum non congruitstylo Auctoris nos- ab aliis manifesto distinguatur. Deinde 
tri, ad brevitatem maximam, si quis non potuit non multa improbare in 
usquam, composito, ut ita idem bis di- ^ genere dicendi, quo usus est Albericus 
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88 What was most wanting in all these, namely, illustrations 
from history, the learned Faber* has undertaken to supply in some 
chapters of his Semestria: but no further than served his own spe- 
cial purpose, and only giving references. 'The same has been done 
more largely, and that, by applying a multitude of examples to cer- 
tain maxims laid down, by Balthazar Ayala f, and still more largely by 
Albericus Gentilis$ ; whose labour, as I know it may be serviceable 
to others, and confess it has been to me, so what may be faulty in 
his style, in his arrangement, in his distinctions of questions, and of 
the different kinds of Law, I leave to the judgment of the reader. 
I will only say, that in the decision of controversies he is often wont 
to follow, either a few examples that are not always to be approved 
of, or else the authority of modern lawyers in opinions given, not a 
few of which are accommodated to the interest of those that consult 
them, and not founded upon the nature of equity and justice. The 


* Peter du Faur of St Jori, Councillor of the Grand Council, afterwards 
Master of Requests, and at last First President of the Parliament of Thoulouse. 
He was scholar to Cujas. His work entitled Semestrium Libri Tres has been 
several times printed at Paris, Lyons, and Genera. 

+ He was a native of Antwerp, of Spanish extraction. His Treatise De Jure 
et Officiis Bellicis was printed at that city in 1597. 

+ Professor at Oxford about 1600. His book is De Jure Belli. 
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dam genera quo ipsi visum est modo delineavit; multos vero 
et nobilium et frequentium controversiarum locos ne attigit 
quidem. 

39 Nos ne quid tale indictum abiret, operam dedimus, Vt. 
indicatis etiam dijudicationum fontibus, unde facile esset etiam 
si quid omissum a nobis esset definire. Superest ut quibus 
ego auxiliis et qua cura hanc rem aggressus sim breviter ex- 
ponam. Primum mihi cura hec fuit, ut eorum que ad jus Cua au- 
nature pertinent probationes referrem ad notiones quasdam }. Jura pro- 
tam certas, ut eas nemo negare possit, nisi sibi vim inferats, ature 
Principia enim ejus juris, s; modo animum recte advertas, per 
se patent atque evidentia sunt, ferme ad modum eorum que 
sensibus externis percipimus; qui et ipsi bene conformatis 
sentiendi instrumentis, et si cetera necessaria adsint, non fal- 
lunt. Ideo in Phonissis Euripides sic loquentem facit Poly- Vers. 407, e 
nicen, cujus aperte justam vult fuisse causam : 


Gentilis: et ipse tacite videturei oppo- — Prefatione nostra ad PuFENDORFIUM 
nere illud, quo usum se profitetur, $8 59. De Jure Nat. et Gent. § 1, et seqq. 
J. B. J. B. 

5 De illa evidentia fuse egimus in 


causes for which a war is denominated just or unjust, Ayala has not 
so much as touched upon: Gentilis has indeed described, after his 
manner, gome of the general heads; but many prominent and frequent 
cases of controversy he has not even touched upon. 

39 We have been careful that nothing of this kind be passed 
over in silence; having also indicated the sources from which wo do- 
rive our judgments, so that it may be easy to determine any ques- 
tion that may happen to be omitted by us. It remains now that I 
briefly explain with what aids, and with what care, I undertook this 
work. 

In the first place, it was my object to refer the truth of the things 
which belong to Natural Law to some notions, so certain, that no 
one can deny them, without doing violence to his own nature. For 
the principles of such Natural Law, if you attend to them rightly, 
are of themselves patent and evident, almost in the same way as 
things which are perceived by the external senses; which do not 
deceive us, if the organs are rightly disposed, and if other things 
necessary are not wanting. Therefore Euripides in his Phenisse 
makes Polynices, whose cause he would have to be represented ma- 
nifestly just, express himself thus: 

I speak not things hard to be understood, 


But such as, founded on the rules of good 
And just, are known alike to learn'd and rude. 


[enoT. 1.] 


2 Discrimi- 
tandi 


Ixvi PROLEGOMENA. 


Hc sum profatus, mater, haud ambagibus 

Implicita, sed que regulis sequi et boni 

Suffulta ^rudibus pariter et doctis patent. 
Statim addit chori (constat is autem ex feminis iisque bar- 
baris,) judicium, dicta approbantis. 

40 Usus sum etiam ad juris hujus probationem “testi- 
moniis philosophorum, historicorum, poetarum, postremo et ora- 
torum: non quod illis indiscrete credendum sit; solent enim 
sects, argumento, cause servire: sed quod ubi multi diversis 
temporibus ac locis idem pro certo affirmant, id ad causam 
universalem referri debeat: qus in nostris qusstionibus alia 
esse non potest, quam aut recta illatio ex naturz principiis 
procedens, aut communis aliquis consensus. Illa jus naturse 
indicat, hic jus gentium: quorum discrimen non quidem ex 
ipsis testimoniis, (passim enim scriptores voces juris nature 
et gentium permiscent) sed ex materis qualitate intelligendum 
est. Quod enim ex certis principiis certa argumentatione 

© Rudibus pariter et doctis patent] — K4xet ráy' alaypd kdy0dÀ' aicxvvny exer. 
Idem Euripides Andromacham Her- ue turpia illis, hic quoque haud culpa va- 


mione dicenti, (vers. 242): rank 
Ov BapBdpwr vóuownw oixotpev wdéAcy. [In hanc sententiam dixit Casstopo- 
Non barbarorum more in urbe hac vivitur. rus: Laboriosum quidem, sed non est 
respondentem facit ; impossibile, justitiam suadere mortali- 


And he immediately adds the judgment of the chorus, (which consist- 
ed of women, and these too barbarians,) approving what he said. 

40 In order to give proofs on questions respecting this Natural 
Law, I have made use of the testimonies of philosophers, historians, 
poets, and finally orators. Not that I regard these as judges from 
whose decision there is no appeal: for they are warped by their party, 
their argument, their cause: but I quote them as witnesses whose 
conspiring testimony, proceeding from innumerable different times and 
places, must be referred to some universal cause; which, in the ques- 
tions with which we are here concerned, can be no other than a right 
deduction proceeding from the principles of reason, or some common 
consent. The former cause of agreement points to the Law of Nature ; 
the latter, to the Law of Nations: though the differenco of these two 
is not to be collected from tho testimonies themselves, (for writers 
everywhere confound the Law of Nature and the Law of Nations,) 
but from the quality of the matter. For what cannot be deduced 
from certain principles by solid reasoning, and yet is seen and ob- 
served everywhere, must have its origin from the will and consent 
of all. 

41 I have, therefore, taken pains to distinguish Natural Law from 
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deduci non potest, et tamen ubique observatum apparet, sequi- 
iur ut ex voluntate libera ortum habeat. 
41 Itaque hsec duo non minus inter se, quam & jure civili cite. 
discernere semper unice laboravi: imo et in gentium jure dis- 
crevi id quod vere et ex omni parte jus est, et id quod dun- 
taxat effectum quendam externum ad instar ilius primitivi 
juris parit: nempe ne vi resistere liceat, aut etiam ut ubique Species ewus- 
vi publica, utilitatis alicujus causa, vel ut incommoda gravia ^" 
vitentur, defendi debeat: quse observatio quam sit necessaria 
ad res multas, in ipso operis contextu apparebit. Non minus 
sollicite superavimus ea, quz juris sunt stricte ac proprie dicti, 
unde restitutionis obligatio oritur, et ea quze juris esse dicuntur, 
quia aliter agere, cum alio aliquo recte rationis dictato pug- 
nat: de qua juris diversitate aliquid jam et supra diximus. — 17, 4urtiia 
42 Inter philosophos merito principem obtinet locum +, P^üow. 
Aristoteles, sive tractandi ordinem, sive distinguendi acumen, tees, gus 
sive rationum pondera consideres. Utinam tantum principa- 


bus: quam ita cunctorum sensibus be- 
cium Divinitatis adtribuit, ut et qui 


nesciunt jura, rationem tamen veritatis 


adgnoscant. Necesse est enim, ut quod 
a natura conceditur, submonente iterum 


26. J.B.) 

4 Testimoniis philosophorum] Quid- 
ni, cum Alexander Severus Ciceronis 
de republica et officiis libros perpetuo 
lectitarit? [Lamprid. in ejus Vit. c. 30.] 


eadem, suaviter audiatur. "Varr. vir. 


the Law of Nations, as well as both from the Civil Law. I have even 
distinguished, in the Law of Nations, that which is truly and univer- 
sally lawful, true Rights; and quasi-Rights, which only produce some 
external effect similar to that of the true Rights: for instance, this 
effect ; that they may not be resisted by force, or may even be defended 
by force, in order to avoid grave inconvenience. [Such quasi-Rights 
are those of a Master over his slave, where slavery is established by 
Law. W.] How necessary this observation is in many instances, will 
appear in the course of the work. No less careful have I been to 
separate those things which belong to Jus, or Right, properly and 
strictly so called, (out of which arises the obligation of restitution,) 
and those which are more laxly described by right, adjectively; 
because to act otherwise is at variance with some dictate of right 
reason; concerning which diversity of Jus or Right we have already 
said something above. 

42 Among the philosophers, the first place is deservedly assigned 
to Aristotle; whether we regard the order of his treatment of these 
subjects, or the acuteness of his distinctions, or the weight of his 
reasons Only it were to be wished that his authority had not, some 


e 


et nullam que non aliquid ex vero. 


Reprehensio. 
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tus ille ab aliquot hinc seculis non in tyrannidem abiisset, ita 
ut veritas, cui Aristoteles fidelem navavit operam, nulla jam 
re magis opprimatur quam Aristotelis nomine. Ego et hic et 
alibi veterum Christianorum sequor libertatem, qui in nullius 
philosophorum sectam juraverant, non quod eis assentirentur 
qui nihil percipi posse dicebant, quo nihil est stultius; sed 
quod nullam esse sectam putarent, que omne verum vidisset, 
Itaque *veritatem spar. 
sam per singulos, per sectasque diffusam, in corpus colligere, 
id vero existimabant nihil esse aliud quam vere Christianam 
tradere disciplinam. 

48 Inter cetera, ut hoc obiter a nostro instituto non ali- 
enum dicam, non sine causa videntur mihi ab Aristotele dis- 
cedere et *Platonici nonnulli ‘et Christiani veteres, in eo quod 


e Veritatem sparsam per singulos] 
Verba sunt Lactantii Institutionum vit, 
cap. 7. Justinus Apologetico priore: 
[Cap. 13. pag. 200. Edit. Otto, ubi 
secunda ista Apologia habetur.] oóx 
Sri dAÀXóTpid. bore Td. IlAdeTovos 8i- 
édypara ToU Xpio ToU, ddA’ Ste ovbK 
gort wdytn Üuoia. wowep o00à Td THY 
dAXcv Trwixwy re kal wointixoy xal 
cvyypadéwy. exacros yap Tis awd 
pépovs Tou o?repuaikoU [Belov] Adyou 
TO cuyyeves ópov Karas épbeyEato* 
Non quod plane aliena sint Platonis 
dogmata a Christi dogmatibus, sed quod 


nec plane conveniant, ut nec aliorum 


dogmata, puta Stoicorum, poetarum, et 
historie scriptorum. Eorum enim quis- 
que ab insita ratione [divina] id, quod 
ei consentaneum est, ex parte videns ea- 
tenus recte dirit. Tertulliano, Seneca 
sepe noster, (Lib. de Anima, cap. 20.) 


' sed, ut idem nos monet, (adversus Ju- 


deos, cap. 9.) nulli hominum universi- 
tas spiritualium documentorum compe- 
tebat, nisi in Christum. Augustinus 
epistola cci1: Mores illi, quos Cicero 
philosophique alii commendant, in eccle- 
siis toto orbe crescentibus docentur atque 
discuntur. "Vide si vacat hac super re 
eundem Augustinum de Platonicis, 


ages ago, been converted into a tyranny by others; so that Truth, in 
the pursuit of which Aristotle faithfully spent his life, suffers no op- 
pression so great as that which is inflicted in Aristotle’s name. I, both 
here and in other places, follow the liberty of the old Christians, who 
did not pin their faith to any sect of philosophers; not that they 
agreed with those who say that nothing can be known; than which 
nothing is more foolish; but that they thought that there was no sect 
which had seen the whole of the truth, and none which had not 
seen some part of the truth. They therefore aimed at collecting the 
truth which was diffused among individual philosophers, and among 
sects, into one body: and they thought that this result could be 
nothing else but the true Christian doctrine. 

43 Among other points, to mention this in passing, as not foreign 
to our purpose, it appears to me that both some of the Platonists and 
the ancient Christians had good reason to depart from Aristotle’s doc- 


PROLEGOMENA. Ixix 
ille naturam ipsam virtutis in mediocritate affectuum actionum- 
que posuerit: quod semel positum eo ipsum abduxit, ut et 
virtutes diversas, puta liberalitatem et parsimoniam, in unam 
compingeret ; et veritati daret opposita minime ex sequo re- 
spondentia, jactantiam et dissimulationem ; et quibusdam rebus 
vitii nomen imponeret, quae aut non existunt, aut vitia per se 
non sunt, ut contemtum voluptatis et honorum, et irse adversus 
homines vacuitatem. 

44 Non recte autem universaliter positum hoc fundamen- Firtus vo». 
tum vel ex justitia apparet, cui oppositum nimium et parum, Mt ie 
cum in affectibus et sequentibus eos actionibus invenire non 
posset, in rebus ipsis circa quas justitia versatur utrumque 
quzssivit: quod ipsum primum est desilire de genere in genus 
alterum, quod in aliis merito culpat: deinde minus suo acci- 


quos paucis mutatis ait Christianos esse 
epistola Lvi. (cxviir secundum divi. 
sionem Edit. nov. Benedictin.) et de 
vera religione capite iii. et confessionum 
libro vit. c. 9. et libro v111. cap. 2. [Po- 
test etiam hac de re videri CLEMENS 
ALEXANDBINUS, presertim Strom. Lib. 
1. €. 7. ibique recentissimum Editorem, 
J. Potterum, Episcopum Oxoniensem, 
pag. 338. Adde Orranir Dissert. De 
Philosophia Eclectica, subjectam Ver. 
sioni Stanleiani Operis de Historia 
Philosoph. cap. 4. pag. 1216. Ceterum 


PLUTARCHUS, et NOSTER SENECA, de 
Matrimonio libros, etc. Ubi tamen 
ERASMUS : nostrum vocat, quia Latinus. 
Quod verisimilius est. J. B.] 

5 PLUTARCHUS diserte adfirmat, ov« 
d*acav dpetny pecotnrse — yíveaDa:. 
Lib. De Virtute Morali, pag. 444 c. 
Quod quomodo intelligat et probet, 
videre poteris ibi, et seqq. pag. J. B. 

f Et Christiani veteres] Late hop 
persequitur Lactantius libro vr. institu- 
tionum, capitibus xv. xvi. xvii. Cassio- 
dorus : non affectibus moveri, sed secun- 


de Seneca etiam apud HiznoxvMUM dum eos moveri utile vel nozium. 


reperio: Scripserunt ARISTOTELES, et 


trine, in which he placed the very nature of Virtue in a medium of the 
affections and actions: which having once laid down, carried him so 
far, that he compounded Liberality and Frugality, two very different 
virtues, into one virtue; and assigned to Truth, two opposites which 
are by no means co-ordinate, Boasting and Dissimulation; and 
fastened upon some things the name of vices, which either do not 
exist, or are not, of themselves, vices; as the contempt of pleasure, 
and of honour, and a lack of irascibility towards men. 

44 That this foundation of virtue, (that it is the medium between 
two extremes,] is not a right one, appears from the example of Justice 
itself; for the too much and too little which are opposed to this, since 
he cannot find in the affections and the consequent actions, he seeks 
them in the things with which justice deals ; which proceeding is, in 
the first place, a transition to another genus; a fault which he justly 
blames in others. And in the next place, to take less than is one's 


In summis 
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pere, potest quidem adventitium habere vitium, ex eo quod 
quis pro rerum circumstantiis sibi ac suis debeat; at certe 
cum justitia pugnare non potest, quz tota in alieni abstinentia 
posita est. Cui hallucinationi similis illa est, quod adulterium 
ex libidine, ceedem ex ira proprie ad injustitiam pertinere non 
vult; cum tamen injustitia non aliam naturam habeat, quam 
alieni usurpationem ; nec referat, ex avaritia illa, an ex libi- 
dine, an ex ira, an ex imprudente misericordia proveniat, an 
ex cupiditate excellendi, unde maximse injurie nasci solent. 
Nam qualiacunque incitamenta contemnere hae tantum de 
causa, ne societas humana violetur, hoc vero justitis pro- 
prium est. 

45 Ut redeam unde veneram, verum quidem est virtu- 
tibus nonnullis accidere, ut affectus moderentur, sed hoc non 
ideo quod id sit virtuti omni proprium atque perpetuum; sed 
quia recta ratio, quam virtus ubique sequitur, %in quibusdam 
modum sequendum dictat, in quibusdam ad summa incitat. 


&€ In quibusdam modum sequendum 
dictat, in quibusdam ad summa incitat] 
Agathias libro v. in Oratione Belisarii : 
TOV Yap TiS Vyvxri$ keynuadrwv, Ta wey 
Soa wrepixact kaÜapór éxew Kai axpat- 
Q$vés TÓ aiperó» kul kaÜnkov, rovTrwy 


évreAos xal dy dvOexréov. ols dt ué- 
TeOTi. kal THs wpds TdvavrÍa TpoTrijs 
kal éxvevcews, TovTots ov dia ardyTwv 
Xenoréov, adr’ és Saov Exoucs Td oup- 
pépov. Td uàv obv Ppovouy aptyes aya- 
00v xal dvoÜevrov dravres elvat pr- 


—— 


own, may indeed have a vice adventitiously connected with it, growing 
out of a consideration of what a person, under the circumstances, 
owes to himself and those who depend on him; but certainly cannot 
be repugnant to justice, which resides entirely in abstaining from what 
is another's. And to this mistake that other is similar, that adultery 
as the fruit of lust, and homicide arising from anger, he will not allow 
to belong properly to injustice; though injustice is nothing else in its 
nature than the usurpation of what is another's ; nor does it make any 
difference whether that proceeds from avarice, or from lust, or from 
anger, or from thoughtless compassion; or on the other hand, from 
the desire of superiority; in which the greatest examples of unjust 
aggressions originate. For to resist all impulses on this account only, 
that human society may not be violated, is what is really the proper 
character of justice. 

45 To return to the point from which I started, it is true that it 
belongs to the character of certain virtues, that the affections are kept 
in moderation; but it does not follow that this is the proper and uni- 
versal character of all virtue; but that Right Reason, which virtue 
everywhere follows, dictates that in some things a medium course is 
to be followed, in others, the highest degree of the affection is to be 
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Nam Deum nimium colere non possumus: superstitio enim 
non eo peccat, quod Deum nimium colat, sed quod perverse: 
neque sterna bona nimium possumus appetere, neque :zterna 
mala nimium formidare: neque peccata nimium odisse. Vere Lib.iv.o. 
igitur a Gello dictum, esse quedam quorum amplitudines 
nullis finibus cohibeantur, et quee quanto majora auctioraque 
sint, etiam tanto laudatiora sint. Lactantius, cum multum de 
affectibus disseruisset, Non in his moderandis, inquit, sapi- 
entie ratio versatur, sed in causis eorum; quoniam extrin- 
secus commoventur: mec ipsis potissimum .frenos imponi 
oportuit, quoniam et exigui possunt in maximo crimine, et 
maaimi possunt esse sine crimine. Nobis propositum est 
Aristotelem magni facere, sed cum ea libertate quam ipse sibi 
in suos magistros veri studio indulsit. 

46 Historie duplicem habent usum, qui nostri sit argu- 
menti: nam et exempla suppeditant et judicia. Exempla quo 
meliorum sunt temporum ac populorum, eo plus habent auc- 


covre dv. THs 0à dpyns Td pev Ópaamrij- 
piov eükAeés* +d ot borépueTpoy devx- 
TÓV kai ücóuopoy. Ex animi motibus 
illi omnino simpliciterque arripiendi, in 
quibus id, quod officio convenit eligique 
dignum est, purum reperitur atque sin- 
cerum, At quibus accidit, ut et in ma- 


lum vergant atque declinent, his non om- 
nimode utendum, sed quatenus condu- 
cunt, Prudentia bonum est merum et 
incorruptum, quod nemo negaverit. In 
ira id, quod actuosum, laudabile: quod 
modum excedit, vitandum, ut damnum 
adferens. (Cap. 7.) 


aimed at. Thus for instance, we cannot love God too much; for 
superstition does not err in this, that it loves God too much; but that 
its love acts perversely. We cannot desire eternal happiness too 
much, nor fear eternal misery too much, nor hate sin too much. It 
is therefore truly said by Gellius, that there are some things of which 
the range is not to be bounded by any limits ; such that the larger and 
fuller they are, the more praiseworthy are they. So Lactantius, after 
discoursing much concerning the affections, says, T'he procedure of wis- 
dom is not shewn in moderating them, but their causes ; since they arise 
JSrom external incitements : nor are we to make it our business to restrain 
such affections, since they may be feeble in the greatest crimes, and vehe- 
ment without any crime. It is our purpose to place Aristotle very high, 
but with the same liberty which he allowed himself, with reference to 
his own master, actuated by his love of truth. 

46 Passages of history are of twofold use to us; they supply 
both examples of our arguments, and judgment upon them with 
regard to examples; in proportion as they belong to better times and 
better nations, they have the more authority; and therefore we have 
preferred those taken from the Greeks and the Romans. Nor are 


Pot!a. 
Oratores. 


1t. Lidri sa- 
eri. 

1. Testam. 
vetus. 


]xxii PROLEGOMENA. 


toritatis: ideo Greeca et Romana vetera ceteris pretulimus. 
Nec spernenda judicia, presertim consentientia: jus enim na- 
ture, ut diximus, aliquo modo inde probatur; jus vero gen- 
tium non est ut aliter probetur. 

47 Poetarum et oratorum sententie non tantum habent 
pondus: et nos sspe iis utimur non tam ut inde adstruamus 
fidem, quam ut his qu dicere voluimus ab ipsorum dictis ali- 
quid ornamenti accedat. 

48 Librorum, quos a Deo afflati homines aut scripserunt, 
aut probarunt, auctoritate sspe utor, cum discrimine antique 
et nove legis. Antiquain legem sunt qui urgent pro ipso jure 
nature: haud dubie mendose; multa enim ejus veniunt ex 
Dei voluntate libera, que tamen cum vero jure naturz; nun- 
quam pugnat: et eatenus argumentum inde recte ducitur, 
dummodo distinguamus accurate jus Dei, quod Deus per ho- 
mines interdum exsequitur, et jus hominum inter se.  Vita- 
vimus ergo, quantum potuimus, et hunc errorem, et alterum 
ei contrarium, qui post novi federis tempora nullum antiqui 
federis usum esse putat. Nos contra censemus, tum ob id 


the judgments delivered in such histories to be despised, especially 
when many of them agree: for Natural Law, as we have said, is in 
& certain measure, to be proved by such consent; and as to tho 
Law of Nations, there is no other way of proving it. 

47 The opinions of poets and orators have not so much weight ; 
and these we often use, not so much in order to claim assent to what 
they say, as that we may give to what we say something of ornament 
from their modes of expression. 

48 The books written by men inspired by God, or approved by 
them, I often use as authority, with a distinction between the Old 
and the New Law. There are writers who allege the Old Law as 
a proof of the Law of Nature; but undoubtedly, without sufficient 
reason; for many parts of that Law proceed from the free will of 
God; which, however, is never at variance with the true Law of 
Nature: and so far, an argument may rightly be drawn from it; 
provided we distinguish accurately the Command and Will of God, 
which God sometimes executes by means of men, and the Rights of 
men towards one another. We have therefore shunned, as far as we 
could, both that error, and the error contrary to that, of those who 
think that, after the promulgation of the New Covenant, there is no 
longer any use for the old one. We hold the contrary; both for the 
reasons which we have now alleged; and because the nature of the 
New Covenant is such, that with relation to tho precepts which are 
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quod jam diximus, tum quia novi federis ea est natura, ut qua 
ad virtutes morum pertinentia preecipiuntur in veteri federe, 
eadem et ipsum aut majora precipiat: et hunc in modum 
usos testimoniis antiqui federis videmus antiquos Christianorum 
scriptores. 
49 Ad percipiendam autem librorum ad antiquum fedus Here 
pertinentium sententiam, non parum conferre nobis possunt 
^? Hebrei scriptores, ii maxime qui et sermones, et mores pa- 
trios habuerunt percognita. 
50 Novo federe in hoc utor, ut doceam, quod non ali- s Testam. 
unde disci potest, quid Christianis liceat: quod ipsum tamen, 
contra quam plerique faciunt, a jure naturse distinxi: pro 
certo habens in illa sanctissima lege majorem nobis sanctimo- 
niam precipi, quam solum per se jus nature exigat. Neque 
tamen omisi notare, si qua sunt que nobis commendantur ma- 
gis quam precipiuntur’, ut a preeceptis declinare sciamus 
nefas et poene obnoxium, ad summa quaque contendere gene- . 
rosi esse consilii, et sua non carituri mercede. 
51 Synodici canones qui recti sunt, collectiones sunt ex 3 synodorum 


h Hebrei scriptores) Ita sensit Cas- 7 Vide, que monebimus infra, ad 
sianus Institutione Divinarum Scriptu- — Lib. 1. c. 2. $8 9. num. 4. J.B. 
rarum. 
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given in the Old Testament pertaining to the moral virtues, the New 
Testament commands the same, or greater virtues of the same kind ; 
and we see that the ancient Christian writers have used the testimony 
of the Old Covenant in this manner. 

49 But in order to see what is the knowledge which the books of 
the Old Testament contain, the Hebrew writers may help us no little; 
and especially those who were best acquainted with the discourses 
and manners of their countrymen. 

50 I use the New Testament for this purpose; that I may shew, 
what cannot be shewn in any other way, what is lawful for Chris- 
tians; which however, contrary to what most writers have done, I 
have distinguished from the Law of Nature: holding it for certain 
that in that more holy Law, a greater holiness is enjoined upon us 
than the Law of Nature of itself requires. Nor have I omitted to 
note, where there are matters which are rather recommended to us 
than commanded; that we may understand that to deviate from the 
commands is wicked, and makes us liable to punishment: to aim at 
the highest excellence, is the work of a nobler and more generous 
spirit, which will not want its reward. 

51 The Synodical Canons which are authentic, are collections 
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generalibus legis divine pronuntiatis, ad ea, qus occurrunt, 
aptate; hi quoque aut monstrant, quod divina lex precipit, 
aut ad id, quod Deus suadet, hortantur. Et hoc vere eccle- 
sis Christiane est officium, ea qus sibi a Deo tradita sunt 
tradere et eo quo tradita sunt modo. Sed et mores apud 

4 christie. Christianos illos veteres, et qui tanti nominis mensuram im- 

norum . e. . 

morum vs, plebant, recepti, aut laudati, merito pro canonibus valent?. 
Secunda post hos auctoritas est eorum qui suis quique tem- 

& Patrum et poribus pietatis et doctrinse fama inter Christianos floruerunt, 

cow. neque gravis cujusquam erroris notati sunt: nam et hi quz 
dicunt magna cum asseveratione, et quasi comperta, momentum 
non exiguum habere debent, ad interpretanda qus obscura 
videntur in sacris literis; eoque majus, quo et plurium ap- 
paret consensus, et propius acceditur ad prime puritatis tem- 
pora, cum nec dominatus adhuc nec coitio ulla primitivam 
veritatem adulterare potuit. 

6 scholastics — 52 Qui his successerunt Scholastic, quantum ingenio 


9 Multum abesse, ut tantum sub- egimus in Praefatione nostra ad PurEN- 
sidii, quantum putat Auctor noster, ad porFrium De Jure Nat. et Gent. 89, et 
hanc disciplinam excolendam, inde peti — 10. alterius Editionis: et forte aliquan- 
queat, paucis ostendimus in Notis Gal- do Opere singulari, quie ibi diximus, 
licis. De Patribus Ecclesia ex professo nos plenius exposituros, ac vindicatu- 


from the general precepts of the Divine Law, adapted to special 
occurrences. And these either shew what the Divine Law commands, 
or exhort us to that which God enjoins. And this is the office of a 
truly Christian Church: to deliver to Christians the precepts which God 
bas delivered to it, and in the manner in which God has delivered them. 

Also the customs which were received or commanded among those 
ancient Christians who were truly worthy of that great name, may, 
with reason, have the force of Canons. 

Next to these, is the authority of those who, each in his own time 
flourished among the Christians, with the reputation of piety and 
learning, and who were never charged with gross error. What these 
assert with great positiveness, as matters of which they are convinced, 
must be allowed to have no small weight in the interpretation of 
what is obscure in the sacred writings: and this the more, in pro- 
portion as we have the assent of a greater number, and as they 
approach nearer to the times of original purity, when neither the 
domination of one, nor the combination of several, had operated to 
adulterate primitive truth. 

52 The Schoolmen, who succeeded them, often shew no ordi. 
nary powers of intellect; but they fel] upon evil times, ignorant of 
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valeant, ssepe ostendunt: sed in infeliei et artium bonarum 
ignara ssecula inciderunt: quo minus mirum si inter multa 
laudanda, aliqua et condonanda sunt. "lamen ubi in re mo- 
rum consentiunt, vix est, ut errent: quippe perspicaces admo- 
dum ad ea videnda, qus» in aliorum dictis reprehendi possunt: 
in quo ipso tamen diversa tuendi studio laudabile prsbent 
modestize exemplum, rationibus inter se certantes, non, qui 
mos nuper adeo literas inquinare ccpit, convitiis, turpi fetu 
impotentis animi. 

53 Juris Romani scientiam profitentium tria sunt genera. 1m. Jurs 
Primum eorum est, quorum opera in Pandecte, Codicibus 
Theodosiano et Justinianeo, et in Novellis constitutionibus ap- 
parent. Secundum eos habet; qui Irnerio successerunt, Ac- 
cursium, Bartolum, et tot alia nomina, quos penes diu fori 
regnum fuit. Tertium eos complectitur, qui humaniores literas 1. Antiqui. 
cum legum studio conjunxerunt. Primis multum defero: nam 
et rationes sspe optimas suppeditant ad demonstrandum id, 


ros ab insultibus Monachi cujusdam, tiani primum edidimus. (J. B. 1720.] 
qui nuperrime Veterum illorum Docto- Nec vana fuit promissio: quum exinde, 
rum per fas et nefas se bwepacmioryy anno 1728: prodierit Liber, Gallice 
professus erat, jam tum significabamus, scriptus, De Doctrina Morali Patrum, 
quando recensionem hanc Operis Gro- ^ ubi fuse rem exsequuti sumus. J. B. 


good literature; and therefore it is the less wonderful, if, among 
many things which merit praise, there are some which need excuse. 
Yet when they agree in points of morals, they are not likely to be 
wrong: since they are very clearsighted in discerning what may be 
found fault with in the doctrines of others: while, in their mode of 
maintaining opposite sides of a question, they afford a laudable 
example of moderation; contending against each other with argu- 
ments; and not, as the custom has been of late, to the dishonour of 
learning, with railing and abuse, the foul offspring of ill-regulated 
minds. 

53 Of the teachers of the Roman Law, there are three kinds: 
the first, those whose works appear in the Pandects, the Codex of 
Theodosius, and that of Justinian, and the laws called Novells. The 
second class contains those who succeeded Irnerius; namely Accur- 
sius, Bartolus, and so many others, who have long borne supreme 
sway in the Courts of Law. The third class includes those who 
have combined the study of elegant literature with the study of the 
law. For the first I have great deference; for they often supply 
the best reasons to prove what belongs to the nature of Jus; and give 
their testimony both to Natural Law and to the Law of Nations: yot 


8. Medii. 


3. Recenti- 
ores. 
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quod juris est nature: et eidem juri neque minus gentium 
juri testimonium sspe preebent, sic tamen ut ipsi non minus 
quam ali nomina hsc sspe misceant, imo et jus gentium 
sepe vocent id, quod quorundam duntaxat populorum est, 
nec tanquam ex condicto, sed quod alii aliorum imitatione, 
aut fortuito receperunt. Sed et qus vere juris sunt gen- 
tium, sspe tractant promiscue et indiscrete cum his, que 
juris sunt Romani, ut ex titulo de captivis et postliminio ap- 
paret. Hee ergo ut discernerentur, laboravimus. 

54 Secunda classis juris divini et historie veteris incu- 
riosa, omnes regum populorumque controversias definire vo- 
luit ex legibus Romanis, assumtis interdum canonibus. Sed 
his quoque temporum suorum infelicitas impedimento sepe 
fuit, quo minus recte leges illas intelligerent, satis sollertes 
alioqui ad indagandam squi bonique naturam: quo factum, 
ut sepe optimi sint condendi juris auctores, etiam tunc cum 
conditi juris mali sunt interpretes. Audiendi vero tum max- 
ime, cum tali consuetudini, que nostrorum temporum jus 
gentium facit, testimonium perhibent. 

55 Tertii ordinis magistri, qui Romani juris finibus se 


in such a way that they, no less than others, often confound these 
provinces: indeed they often call that Jus Gentium,*the Law of Na- 
tions, which is only the law of certain peoples; and that, not even 
by consent, but what one nation has received by imitation of ano- 
ther, or by accident. Also what truly belongs to Jus Gentium they 
often treat promiscuously and indiscriminately with points which 
belong to the Roman Law; as appears in the titles concerning Cap- 
tives, and Postliminium. We have endeavoured to keep these sub- 
jects distinct. 

54 The second of these classes, regardless of divine law and of 
ancient history, attempted to define all the controversies of kings 
and peoples on the grounds of the Roman Law, sometimes taking 
into account the Canons. But these writers, too, were prevented, by 
the unhappiness of their times, from understanding those laws 
rightly ; beiug, in other respects, sufficiently intelligent in investigating 
the nature of right and equity: whence it comes to pass, that they, 
while they are good authorities for making new laws, are bad inter- 
preters of laws already made. They are to be listened to with most 
attention, when thoy give their testimony to such customs as make the 
Law of Nations in our time. 

b5 'The masters of the third class, who include themselves within 
the limits of the Roman Law, and either never, or in a very slight 
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includunt, et in jus illud commune aut nunquam, aut non nisi 
leviter exspatiantur, vix ullum habent usum qui nostri sit 
argumenti. Scholasticam subtilitatem cum legum et canonum 
cognitione conjunxerunt, ita ut a controversis etiam popu- 
lorum ac regum non abstinerent Hispani duo Covarruvias et Hispant. 
Vasquius: hic magna libertate, modestius alter, nec sine ex- 
&cto quodam judicio. Historias magis eidem legum studio 
inserere aggressi sunt Galli: quos inter magnum obtinent cam. 
nomen Bodinus et Hotomanus, ille perpetuo opere, hic 
sparsis qusestionibus, quorum et pronuntiata et rationes sspe 
nobis inquirendi veri suppeditabunt materiam. 

56 In toto opere tria maxime mihi proposui: ut defi-, VII. 
. e. . . . ore 
niendi rationes redderem quam maxime evidentes, et ut quse dínis ín wni- 
erant tractanda, ordine certo disponerem, et ut que eadem Miumeratio 
inter se videri poterant nec erant, perspicue distinguerem. 

57 Temperavi me ab his, que alterius sunt tractationis, 
ut qux docent quid ex usu sit facere: quia ista suam habent 
artem specialem politicam, quam recte ita solam tractat Aris- 
toteles, ut alieni nihil admisceat, contra quam fecit Bodinus, 
apud quem heec ars cum juris nostri arte confunditur. Non- 


degree, travel into that common or Natural Law, have scarcely any 
use in reference to our argument. They join the subtilty of the 
schoolmen with a knowledge of the laws and canons; so that two of 
them, Spaniards, Covarruvias and Vasquius, did not abstain from the 
controversies even of peoples and of kings: the latter, very freely; 
the former, more modestly, and not without shewing some exactness 
-of judgment. The French have introduced the practice of connecting 
history more with the study of the law: among whom Bodin and 
Hotoman have a great name: the former, in the general scheme of 
his work; the latter, in questions scattered through the progress 
of his. Both the opinions and the arguments of these writers will 
often require our consideration, and will supply us with materials 
for truths. 

b6 In the whole course of my work I have had in view these 
things especially: to make my definitions and reasons as clear as I 
could: to arrange in due order the matters I had to treat of: and to 
distinguish clearly things which were really different, though they 
seemed identical. 

57 I have refrained from discussing points which belong to 
another subject; as the Utility of this or that course; for these belong 
to a special Art, namely, the Art Political; which Aristotle rightly 
treats as a separate subject, mixing with it nothing of any other kind; 


Dicendi 
gum. 
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nullis tamen locis ejus quod utile est feci mentionem, sed 
obiter, et ut id ipsum a justi qusstione apertius distin- 
guerem. 

58 Injuriam mihi faciet, si quis me ad ullas nostri seculi 
controversias, aut natas, aut qus nascitur previderi pos- 
sunt, respexisse arbitratur. Vere enim profiteor, sicut ma- 
thematici figuras a corporibus semotas considerant, ita me in 
jure tractando ab omni singulari facto abduxisse animum. 

59 Dicendi genus quod attinet, nolui ad rerum tractan- 
darum multitudinem adjungendo verborum copiam fastidium 
parere lectori, cujus utilitatibus consulebam. Itaque secutus 
sum quantum potui concisum et docenti conveniens loquendi 
genus: ut tanquam in uno conspectu habeant, qui negotia 
publica tractant, et qus incidere solent controversiarum 
genera, et principia unde dijudicari possunt: quibus cognitis 
facile erit ad rem subjectam accommodare orationem et quan- 
tum lubet extendere. 


thus differing from Bodinus, in whom this Art is confounded with 
Jus in our sense. In some cases, however, I have made mention of 
the Utility of acts; but collaterally only, and in order to distinguish 
that question the more plainly from the question of Right. 

58 The reader wil do me injustice, if he judges me to have 
written with a regard to any controversies of our own time; either 
such as already exist, or such as can be foreseen as likely to arise. 
I profess, in all sincerity, that, as mathematicians consider their 
figures as abstracted from body, so did I, in treating of Rights, ab- 
stract my mind from every particular fact. 

59 As to the style, I was unwilling, by adding prolixity of lan- 
guage to the multitude of the matters treated of, to weary the reader 
whom I wished to benefit. I therefore have followed a concise and 
didactic mode of treatment: that they who have to manage public 
affairs, may see, at one view, tbe kinds of controversies which are 
wont to arise, and the principles by which they are to be decided: 
this being known, it will be easy to accommodate their own dis- 
courses to the subject, and to expand the discussion as much as 
they please. 

60 I have adduced the words of the authors themselves, when 
they were such as either carried with them authority, or exhibited 
especial elegance: and this I have sometimes done in Greek authors ; 


“but mostly, when either the quotation was short, or one of which I 


despaired of imitating the grace in a Latin translation: guch a trans- 
lation I have however added in every instance, for the benefit of those 
who find the Greek difficult. 
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60 Scriptorum veterum ipsa verba adduxi interdum, ubi Scriptorum 
talia erant, ut aut cum auctoritate, aut cum venustate singu- 
lari dicta viderentur: quod et in grecis feci nonnunquam, 
sed maxime ubi aut brevis erat sententia, aut cujus gratiam 
sperare non audebam latino sermone me posse assequi: quem 
tamen ubique adjunxi in eorum commodum qui greca non 
didicerunt. 

61 Quam vero ego in aliorum sententiis ac scriptis diju- die ia 9 
dicandis mihi sumsi libertatem, eandem sibi in me sumant, ** 
omnes eos oro atque obtestor, quorum in manus ista venient. 
Non illi promtius me monebunt errantem, quam ego monentes 
sequar. Et jam nunc adeo, si quid hic pietati, si quid bonis 
moribus, si quid sacris literis, si quid ecclesie Christians 
consensui, si quid ulli veritati dissentaneum & me dictum est, 
id nec dictum esto, 


61 I beg all readers into whose hands my work may comoe, to 
take the same liberty in judging of my opinions and expressions 
which I have taken with regard to those of others. They cannot 
be more ready to admonish me when I am in error, than I shall be 
to attend to their admonition. 

And now, if I have eaid anything which is at variance with sound 
piety, with good morals, with holy scripture, with the unity of the 
Christian Church, with truth in any form ;—let that be as unsaid. 


HUGONIS 


GROTII 
DE JURE BELLI AC PACIS. 
LIBER PRIMUS. 


CAPUT I. 
QUID BELLUM, QUID JUS. 


Ordo operis. 

Belli definitio, et origo 4o- 
minis. 

Jus pro attributo actionis de- 


scribitur, et dividitur in Rec- 


torium et ZEquatorium. 

Jus pro qualitate dividitur 
in facultatem et aptitudinem. 
Facultatis sive juris stricte 
dicti divisio in potestatem, 
dominium, creditum. 
Facultatis alia divisio: in 
vulgarem et eminentem. 
Aptitudo quid ? 


. Dejustitia eapletrice et attri- 


butrice: easque proprie non 
distingui per proportionem 
Geometricam et Arithmeti- 
cam : nec quod hee circa res 
communes, illa circa res sin- 
gulorum versetur. 

Jus pro regula definitur, et 
dividitur in naturale et vo- 
luntarium. 


X. 


XI. 


XVI. 


Juris naturalis definitio, di- 
visio, et distinctio ab his que 
non proprie sic dicuntur. 
Instinctum cum aliis ani- 
mantibus communem, aut 
proprium hominibus, non fa- 
cero aliam juris speciem. 
Quomodo probetur jus na- 
turale. 


. Juris voluntarii divisio in 


humanum et divinum. 


. Jus humanum dividitur in 


civile, civili arctius, et. civili 
latius, quod est jus Gentium: 
ejus explicatio, e& quomodo 
probetur. 


. Jus divinum dividitur in 


universale et unius populi 
proprium. 

Jure Hebreorum nunquam 
obligatos fuisse alienigenas. 


XVII. Que argumenta | Christiani 


petere possint ex lege Hebroa, 
et quomodo. 


I. (1ONTROVERSLE eorum quos nulla juris civilis 
tenet communio, quales sunt et qui in gentem non- 
dum coierunt, et qui inter se diversarum sunt gentium, tum 


Carter I. 


What is War; What are Rights? 


I. [Questions of Rights among citizens of the same State are 
settled by the instituted Law of the State; and therefore do not belong 
to our subject, which is, Rights by nature, not Rights by institution.] 

Between persons who are not bound by a common instituted 
Right, as those who have not yet formed a State; or between thoso 


[eror.] 


1 
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Iprivati, tum Reges ipsi, quique par Regibus jus obtinent, sive 
illi optimates sunt, sive populi liberi, aut ad belli, aut ad pacis 
tempora pertinent, Sed quia bellum pacis causa suscipitur, et 
nulla est controversia unde non bellum oriri possit, occasione 
bellici juris, quascunque tales incidere solent controversie, 
recte tractabuntur: ipsum deinde nos bellum ad pacem, ut 
finem suum, deducet. 

II. 1 De Belli ergo jure acturi, videndum habemus, 
quid bellum sit, de quo queritur: quid jus, quod queritur. 
Cicero dixit Bellum certationem per vim. Sed usus obtinuit, 
ut *non actio, sed status eo nomine indicetur, ita ut sit Bel- 
lum status per vim certantium, qua tales sunt: quse gene- 
ralitas omnia illa bellorum genera comprehendit, de quibus 
agendum deinceps erit: neque enim privatum hic excludo, ut 
quod reipsa prius sit publico, et haud dubie cum publico com- 
munem habeat naturam, quz propterea uno eoque proprio 
nomine signanda est. 


1 Scilicet ubi in loco, qui nullius  vouev. Hostes non soli existimantur, 


est, aliquid negotii inter se habent. 
Vide infra, 11. 11. $8 6. n. 8. J. B. 

* Non actio, sed status} Philo, 11. 
De Legibus Specialibus [p. 790] : wowep 
ydp oluat ToÀeuiovs ob povoy -oUs 
Hon vavuaxoUvras  weCouayouvras 
vouicTéovy, dÀÀd xal rods ele éxa- 
T€pov wapeckevacpévous, Kal Tas éA«- 
modes épiorayvras rote Aiuéci Kai 
relxeot, Kav ur avumAékovTai, Kpl- 


qui jam navali aut terrestri pralio 
certant, sed pro talibus habendi et 
qui machinas admovent portubus aut 
manibus, etiamsi nondum pugnam inci- 
piunt. Servius ad illud prims /Eneidos, 
[v. 545) 
nec bello major et armis. 

Bellum et consilium kabet : arma tan- 
tum in actu ipso sunt. Idem ad viii, 
[v. 547} Bellum est tempus omne, 


who belong to different States—whether private persons, or kings, or 
those whóse mutual Rights [and Obligations] resemble those of kings, 
such as Rulers of peoples, or freo Peoples themselves—questions of 
Rights pertain either to timo of war or time of peace. But war is 
undertaken for tho sake of peace; and, on tho other hand, there is 
no question of Rights which may not issue in war: hence we shall 
begin by Rights in war, or, as they are termed, Rights of War: and the 
consideration of War will lead us to the consideration of Peaco, the 
end of war. 

II. 1 Wo have then to treat of War, and of the Rights of War. 
We must then ask, What is War? What are Rights? 

Cicero says that War is a contest or contention carried on by force. 
But usage applies the term, not to an action, [a contest, but to a 
state or condition: and thus we may say, War is the atate of persons 
contending by force, as such. 
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2 Neque hujus nominis origo repugnat; est enim bel- 
lum ex voce veteri duellum, ut duonus quod fuerat factum est 
bonus, et duis bis; Duellum autem a duobus dictum simili (Cicero Orat. 
sensu, quo pacem unitatem dicimus. Sic Grecis ex multitu- '- ee 
dinis significatione woXenos: veteribus etiam Avy a dissolu- 
tione, quomodo et corporis dissolutio *duy. 

8 Neque usus ?vocis laxiorem hano notionem repudiat. 
Quod si quando belli nomen publico tantum tribuitur, nihil id 
nobis obstat, cum certissimum ait, nomen generis sspe speciei, 
presertim excellentiori, peculiariter adhserescere. Justitiam 
in definitione non includo, quia hoc ipsum in hac disputatione 
quzrimus, sitne aliquod bellum justum, et quod bellum justum 
ait. Distingui autem debet id, quod quzritur, ab eo de quo 
quzeritur. 

III. 1 De jure belli cum inscribimus hanc tractatio- 
nem, primum hoc ipsum intelligimus, quod dictum jam est, 
sitne bellum aliquod justum, et deinde quid inb ello justum 


quo vel praeparatur aliquid pugna ne- 
cessarium, vel quo pugna geritur. Pra. 
lium autem dicitur conflictus ipse bel- 
lorum. 

? Vid. e. g. Horat. Sat. 1. 3. 107; 
Terent. Eun. Act. 1. Sc. 1. v. 16. J. B. 

> Ita habent omnes Edd. et nihil 
mutandum. In animo habuit etymolo- 
giam vocis Avorn a PLATONE traditam, 
dxà Tije draXícews ToU cuipartos, tjv év 
Toure TQ wales layers TÓ copa. In 


Cratyl. p. 419. Ad hoc exemplum, +d 
Avn, quod inter alia, per Aó7 exponi- 
tur, Auctor noster, veteris Philosophis 
placitis innutritus, secundum quam 
Dolor est solutio continui, axd Tov 
cum deduxit: dissolutionem partium 
corporis ita opponens dissolutioni seu 
dissidio animorum, quod innuit vox Aun, 
nullibi, quod quidem sciam, alio sensu 
usurpata. J.B. 


Hence we do not exclude private* wars, which preceded public 
wars, and have the same origin as those. 

2 The name, (Bellum,) comes from an old word Duellum, and 
implies the separation of two, (duo;) as peace is unity, when two aro 
made one. So the Greek médcpos from modus, many. 

3 The common use of the word War allows us to include Private 
War, though, used generally, it often means specifically public War. 

We do not say that war is a state of just contention, because pre- 
cisely the point to be examined is, Whether there be just war, and 
What war is just. And therefore we must distinguish the subject, War, 
from the question which we examine concerning it. 

HL 1 By entitling our Treatise, Of the Rights of War, we 


* In including private, and excluding just, in his definition of war, G. seems to 
have in view the definition of Albericus Gentilis; “ Bellum est contentio, publica, 


1—2 
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sit? Nam jus hic nihil aliud quam quod justum est signi- 
ficat, idque negante magis sensu quam aiente, ut jus sit quod 
injustum non est. Est autem injustum, quod nature socie- 
tatis ratione utentium repugnat. Sic alteri detrahere sui 
De Offi, commodi causa, contra naturam esse dicit Cicero, atque ita 
probat, quia si id fiat, societas hominum et communitas ever- 


L.utvin3. tatur necesse sit. Hominem homini insidiari nefas esse, evin- 


Juri, cit Florentinus, quia cognationem quandam inter nos consti- 
tuerit natura. Seneca: ut omnia inter se membra, consen- 
tiunt, quia singula servari totius interest; ita homines 
singulis parcent, quia ad coetum geniti sumus. "Salva enim 
esse societas nisi amore et custodia partium non potest. | 
2 Sicut autem societas ^alia est sine insqualitate, ut 
inter fratres, cives, amicos, foederatos: alia insqualis, xa 
Eile Nic. Yrepoxyy Aristoteli, ut inter patrem et liberos, dominum et 
servum, regem et subditos, “(Deum et homines: ita justum 

aliud est ex sequo inter se viventium, aliud ejus qui regit et 


b Salva enim esse societas nisi amore — xi. 1. [ Tom. 111. p. 405, 406.] 
el custodia partium non potest] Seneca € Alia est sine inequalitate] Ut in 
idem ep. xlviii: Hac societas diligen- | Grammaticis alia constructio convenien- 
ter et sancte dolenda est, que nos omnes — tia, alia regiminis. 
omnibus miscet, et judicat aliquod esse 4 Deum et homines] De hac societate 
commune jus generis humani. Videri vide Philonem in éEévmpe Noe (pag. 
potest hac de re Chrysostomus, 1 Cor. 281, 282. Ed. Paris.) Habet et Plutar- 


mean, in the first place, to imply the discussion of the questions just 
stated, Whether any war is just, and What is just in war. For Rights, 
Jus, in this case, means only what is right, that is, just ; and that, 
rather with a negative than a positive sense; so that that comes 
within the substantive Right, which is not unjust, or wrong. 

That is unjust which is contrary to the nature of a society of 
rational creatures. Cicero, Seneca, Florentinus, reason on the ground 
of man being intended by nature for society. [See the quotations.] 

2 Society is either that of equals, as brothers, friends, allies; 
or it is unequal, as that of parent and child, master and servant, king 
and subjects, God and men: and what is just, is different in the two 
cases. We may call them respectively Equatorial Rights and Rec- 
torial Rights. 

IV. Jus, Right, has another signification, derived from the former, 
as when wesay my Right. In this sense Right is a moral Quality by 


armata, justa," For reasons for preferring the latter definition, see Elemente of 
Morality, Art. 1058. The rights of War, as understood in modern times, exclude 
private wars, or wars among subjects, and include the assertion of justice. If 
they did not, there would be no question of Rights. W. W. 
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qui regitur, qua tales sunt: quorum hoc jus Rectorium, illud 
AC quatorium recte, ni fallor, vocabimus. 

IV. Ab hac juris significatione diversa est altera, ‘sed 
ab hac ipsa veniens, que ad persénam refertur: quo sensu 
jus est Qualitas moralis persons competens ad aliquid juste 
habendum vel agendum. Persons competit hoc jus, etiamsi 
rem interdum sequatur, ut servitutes preediorum, que jura 
realia dicuntur, comparatione facta ad alia mere personalia ; 
non quia non ipsa quoque persons competant, sed quia non 
alii competunt, quam qui rem certam habeat. Qualitas autem 
moralis perfecta, facultas nobis dicitur; minus perfecta, apti- 
tudo: quibus respondent in naturalibus, illi quidem actus, 
huic autem potentia. | 

V. Facultatem Jurisconsulti nomine sui appellant, nos 
posthae jus proprie aut stricte dictum appellabimus: sub quo 
continentur potestas, tum in se, “que libertas dicitur, tum in 
alios; ut patria, dominica: fDominium, 5plenum sive minus 


chus quidam in Numa [pag. 62. Po- 
tuisset Auctor addere locum Ciceronis 
longe luculentiorem et aptiorem, quem 
reperies De Legib, Lib. 1. cap. 7, J. B.] 
* Confer Porenporr. De Jur. Nat. 
et Gent. Lib. 1. cap. 1, 8 19, 20. J. B. 
© Que libertas dicitur] Quam prop- 


terea facultatis nomine optime definiunt 
Romani Jurisconsulti. 

f Dominium] Jus pro Dominio, Scho- 
liastes ad Horatium. (Vid. 1r. Ep. 2. 
174. et 11, Sat. 3. 217. J. B.) 

5 Confer PvrzNponr. De Jure Nat. 
et Gent. Lib. 1v. cap. 4, 8 2. J. B. 


which a person is competent to have or fo do a certain thing justly. 
Right in this sense belongs to a person, though sometimes it 
follows a thing: as one piece of land may have a right of way, or 
other easement, over another piece of land. In this case the Right 
still belongs to a person, namely, to the person who possesses the first 
piece. Such Rights are called real Rights in comparison with others 


which are merely personal. 


This moral quality,~when perfect, is called facultas, a jural claim; 
when less perfect, aptitudo, a fitness, or moral claim. 
V. A Jural Claim, belonging to any one, the jurists call suum, his 


own thing. 
a Right proper. 


We shall call this hereafter a Right strictly speaking, or 


It includes, Power; whether over one’s self, which is Liberty ; 
or over another, which is Authority, for example, 
paternal, dominical (that of a master over a servant ;) 
Ownership ; whether full, as of Property ; 
or less full, as of Compact, Pledge, Credit, to which 
corresponds Debt on the other side. 


Nicom Lib.v. 
cap. vi. 
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pleno, ut ususfructus, jus pignoris: et creditum, ‘cui ex ad- 
verso respondet debitum. 

VI. Sed hee facultas rursum duplex est: vulgaris scili- 
cet, qua usus particularis causa comparata est; et eminens, 
quz» superior est jure vulgari, utpote communitati competens 
in partes et res partium, boni communis causa. Sic regia po- 
testas sub se habet et patriam et dominicam potestatem : sic 
Fin res singulorum majus est dominium Regis ad bonum com- 
mune, quam dominorum singularium: sic reipublice quisque 
ad usus publicos magis obligatur, quam creditori. 

VII. Aptitudinem vero Paria», id est dignitatem vocat 
Aristoteles. Michaél Ephesius, id quod secundum eam zquale 
dicitur, interpretatur TO TpocappoCov et To Tpérov, id quod 
convenit, 

VIII. 1 Facultatem respicit justitia expletrix, qus pro- 
prie aut stricte justitie nomen obtinet, cuvadAaxrexy Aristo- 


© Voces Creditum et Debitum, non éxóvrev écrív. Certe argentum, au- 


tantum spectant, ex mente auctoris, id 
quod ex qualibet caussa, etiam ex delicto, 
debetur, Z. 11.12. D. De verb. et rerum 
signif. (vid. infr. Lib. rr. cap. 4, 8 2, et 
cap. 17, § 1). Sed etiam jus puniendi, et 
obligationem ad pamam, heic complec- 
tuntur. Vid. Prolegom. 8 8. ín jin. et 
Lib. 111. cap. 13. 81, 2. J. B. 

& In res singulorum majus est do- 
minium regis] Philo, «epl d$vTovp- 
ylas. [p.222.] xal uiv dpyupos te 
xal xpvcós xal Sea dÀAÀa xeiuuAiua 
Wapa Trois dpxonéyois OncavpopvuAakei- 
Tat, Tiwv tfjyovuévo» parrAov sj Twv 


VI. But this Right is again twofold: Vul 


rum, et que pretiosa alta apud subditos 
custodiuntur, eorum qui regnant magis 
sunt quam possidentium. Plinius, Pane- 
gyrico [cip. 27]: cujus est quidquid est 
omnium, tantum ipse, quantum omnes, 
habet. Et mox: Ecquid Casar non 
suum videat ? [cap. 50. qui locus tamen 
male adfertur et aptatur. J.B.) Adde 
Sarisberiensem, in Policratico, Lib. v1. 
c. i. [p. 335.] 

b 'A£Cíav] Cicero, de Officiis, 1. [cap. 
17]: Sed si contentio quedam et compa- 
ratio fiat, quibus plurimum tribuendum 
officii, principes sint, patria, et paren- 


, which exists for the 


purpose of private use; and Eminent, which is superior to vulgar Right, 
and is the Right which the community has over persons and things 
for the sake of the common good. 

Thus the Royal authority has under it the paternal and dominical. 
So the power of ownership of the Sovereign over private property 
for the common good is greater than that of the private owners: so 
every one is more bound to the state in regard to public uses than to 
his private creditor. 

VII. A Fitness is what Aristotle calls afiay, a moral claim. 

VIII. 1 A Jural Claim, or Right proper, belongs to Expletory 
Justice, or Justice proper. This is what Aristotle calls Contractual 
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teli, nimis arcto vocabulo, nam ut possessor mes rei eam 
mihi reddat, non est ex cvvad\Aayparos, et tamen ad eandem 
hanc justitiam pertinet: itaque evavopÜwrixnv idem felicius 
dixit. Aptitudinem respicit attributrix, que Aristoteli d:ave- 
Iri], comes earum virtutum, qua aliis hominibus utilitatem 
adferunt, ut liberalitatis, misericordis, providentis rectricis. 

2 Quod vero idem Aristoteles ab expletrice ait respici 
proportionem simplicem, quam ap:Ounrixny vocat; ab attribu- 
trice autem comparatam, quam -yewuerpucv appellat, que 
sola apud Mathematicos ‘nomen habet proportionis; ex eorum 
genere est qus sepe locum habent, non semper: neque vero 
per se justitia expletrix ab attributrice differt tali proportio- 
num usu, sed materia circa quam versatur, ut jam diximus. 
Itaque et contraetus societatis expletur proportione comparata, 
et si unus tantum aptus inveniatur ad munus publicum, non 
alia quam simplici commensione attributio fiet. 


tes, quorum beneficiis mazime obligati 
sumus ; proximi liberi, totaque domus, 
que spectat in nos solos, meque aliud 
ullum potest habere perfugium, deinceps 
bene convenientes propinqui, quibuscum 
etiam communis plerumque fortuna est : 

quamobrem necessaria presidia vita de- 
bentur iis maxime, quos ante dizi. Vita 
autem victusque communis, consilia, ser- 
mones, cohortationes, consolationes, in- 
terdum etiam objurgationes in amicitiis 
vigent mazime. Vide que infra dicentur 
Lib. 11, oap. vii. $8 9 et 10. Seneca, De 
Benef. 1v. c. ii. ubi de testamentis agit : 


Quarimus dignissimos, quibus nostra 


tradamus, ipsum locum vide. Adde 
Augustinum, De Doctr. Christ. 1. c. 
xxviii, xxix. 

! Nomen habet proportionis] Habi- 
tudinis comparationem vocat Cassiodo- 
rus, (Locus exstat in Lib. De Dialectic. 
pag. 408. Jn proportione, inquit, non 
est similitudo rerum, sed quedam NABI- 
TUDINIS COMPARATIO. J. B.) Est 
hujus proportionis, qua Justitia attri- 
butrix uti solet, non incommoda apud 
Homerum descriptio. [Jliad. x1v. 382]. 


"Ec0Aà niv eobrdv (ke, xépeva 82 xeípov 


6ócev. 
Prestanti dabat hic prestantia, vilia vili. 


Justice; but the term is too narrow; for that the possessor of my 
thing should restore it to me is not a matter of contract; and yot it 


belongs to this division. 
Corrective Justice. 


Elsewhere he calls it by a better name, 


A Moral Claim [sometimes called an Imperfect Right] belongs to 
Attributive Justice, which Aristotle calls Distributive Justice, the com- 
panion of the virtues which are useful to our neighbours, as liberality, 


mercy, directive prudence. 


2 Aristotle says that Expletory Justice proceeds by arithmetical 
proportion, Attributive, by geometrical proportion; but this is not 


always true. 
about which they are concerned. 


The two differ, not in their rules, but in the matter 
A contract of partnership is ruled 
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9 Neque magis verum est quod a nonnullis dicitur, at- 
tributricem versari circa res communes, expletricem circa res 
singulorum. Contra enim si quis de re sua legare velit, attri- 
butrice justitia uti solet: et civitas quee de communi reddit, 
Tquod civium quidam in publicum impenderunt, nonnisi ex- 
pletricis justitis officio fungitur. Recte hoc discrimen nota- 

ap. Xenoph. tum a Cyri magistro: nam cum Cyrus puero minori minorem 

eu. $14 tunicam, sed alienam, attribuisset, et majori contra majorem, 
docuit eum magister : OTt OTOTE per katacrabeln Tou dpuór- 
TOF re peris, OUT) ó6ot T'OLGLV. omóre de kpivat óéo. 0 oT O- 
Tépou o xir etg, TOUTO Gem Téoy Tis kTijois dixaia € eo Té 
moTepa tov [Ji adeXóuevov Exe, 4 TOv Towcducvoy 74 
arpuagievoy kext 70 ai ; ; Tunc quidem ubi constitutus esset 
arbitrator ejus quod cuique conveniret, ita agendum esse ; 
at ubi judicandum esset utrius esset tunica, id spectandum 
Kutra possessio justior, eumne rem habere qui vi abstulisset, 
an qui fecisset aut emisset. 

IX. 1 Est et 'tertia juris significatio, que idem valet 


7 Respicit heic Auctor ad locum 
Aristotelis, Ethic. Nicom. v. 7, de quo 
in Notis Gallicis egimus, et in eo philo- 
sophum non satis recte ratiocinari, os- 
tendimus. J. B. 

k Utra possessio justior] Vide eun- 
dem Xenophontem wa:delas secundo. 
Huc spectat lex per Mosem data: non 
misereberis in judicio pauperis. Exod. 
xxiii. 3; Levitic. xix. 5. Oportet enim, 
ut Philo ait, rd wpaypata ádéAxeiw Tis 
TG&V dixalopevey pavracias, res abstra- 


here a litigatorum respectu. [Locus Phi- 


lonis legitur in Lib. de Judiciis, pag. 
720. Apud Xenophontem vero, quod 
huc faciat, nil reperio, nisi quod videre 
poteris cap. ii. Libri indicati, 8 10, 11. 
J. B.] 

| Tertia juris significatio qua idem 
valet quod lex] Hoc sensu dixit Horatius 
[1. Sat. 111, 211]: 

Jura inventa metu injusti fateare necease est. 
Et alibi: Jura neget sibi nata. [ Art. 
Poet. vers. 122]. Ubi scholiastes: le- 
gum sit contemtor. 

? Vide PurexponBr. De Jure Nat. 


by expletory justice, but according to geometrical proportion ; if there 
is only one person fit for an office, it is by attributive justice given 
to him alone, instead of reckoning proportion. 

3 Equally erroneous is what others say, that Attributive Justice 
concerns things common or public; Expletory, private possessions. 
For if & man bestow his private property in legacies, he uses attri- 
butive justice; and the state, in paying what it owes to private 


citizens, uses expletory justice *. 


See the story in the Cyropedia, in which Cyrus is blamed for giving 


* The remarks in the text go far to prove that the distinction of Contractual, 
Corrective, or Expletory justice, on the one hand, from Attributive Justice on the 


other, is not tenable. W. W. 
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quod lex, quoties vox legis largissime sumitur, ut sit regula 
actuum moralium obligans ad id quod rectum est. Obligatio- 
nem requirimus: nam consilia, ?et si qua sunt alia prescripta, 
honesta quidem, sed non obligantia, legis aut juris nomine non 
veniunt.  Permissio autem proprie non actio est legis, 9?sed 
actionis negatio, nisi quatenus alium ab eo cui permittitur 
obligat ne impedimentum ponat. Diximus autem, ad rectum 
obligans, non simpliciter ad justum, quia "jus hac notione, 
non ad solius justitie, qualem exposuimus, sed et aliarum vir- 
tutum materiam pertinet. Attamen ab hoc jure, quod rectum 
est, laxius justum dicitur. 

2 Juris ita accepti optima partitio est, quee apud Aristo- 
telem exstat, ‘ut sit aliud jus naturale, aliud voluntarium, 
quod ille legitimum vocat, legis vocabulo strictius posito: in- 
terdum et ro ev rdLe, constitutum. Idem discrimen apud 
Hebreos reperire est, *qui cum distincte loquuntur, jus natu- 
rale vocant "J)¥D, jus constitutum Opn, quorum illud d:caw- 
nara, hoc eyroAds solent vertere Hellenists. 


et Gent, Lib. 1. cap. vi. 8 1. J. B. 

* Permissionem non esse meram 
actionis negationem, a parte Legis, 
ostendimus ad Purzwpon»r. Lib. 1. cap. 
vi. & 15. Not. 2, et de ea re plenius egi- 
mus in Notis Gallicis ad hunc Grotii 
nostrilocath. J. B. 

m Jus hac motione, etc.) Exem- 
plum sit in Zaleuci lege, pcenam irro- 
gante ei qui contra Medici preceptum 
vinum bibisset. [Habet ex /ELIANO, 
Var. Hist. 11. 387. Adde Notam Perizo- 
nii in rit. 94, ejusdem Auctoris. J. B.] 





! In. Ethic. ad Nicom. Lib. v. cap. 
x. Sed utrumque, secundum Philoso- 
phum, partem facit Juris Civilis, quod 
vocat Aíxaiov IIoAvrixóp, ut ea, de qui- 
bus agitur, A(xaio» ®vorxdy, et Alxaiov 
Nojukóv. Adeoque paullo aliter divisio 
Auctoris nostri sese habet, J. B. 

* Hoc discrimen non semper obser- 
vari, ipse auctor fatetur, in Adnotat. ad 
Luc. i. 6; Vide et Clar. Clericun, in 
Genes. xxvi. 5. J. B. 

^ myn] vbw. Sic Maimonides Libro 
111, ductoris dubitantium cap. xxvi. 


the big boy the larger coat, which belonged to the little boy: because 
his business was expletory, not attributive justice. 

IX. 1 Jus has a third signification, meaning Law in its largest 
sense, namely, “a Rule of moral acts obliging to what is right.” 

* Obliging" is necessary to this signification: for mere Counsel or 
Advice is not included in Jus or Law ; and Permission is not Law, but 
the absence of Law, except so far as it obliges other persons not to 


impede. 


* Obliging to what is right,” not to what is just; for Jus in this 
signification does not include strict Justice merely, but the matter of 
other virtues. Yet what is right is sometimes loosely called just. 

2 The best distinction of Law in this general sense, is that of 


Aristotle, into Natural Law, and Voluntary or Legal Law [or Positive 
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X. 1 ?Jus naturale est dictatum recte rationis, indi- 
cans actui alicui, ex ejus convenientia aut disconvenientia cum 
ipsa natura rationali ac ?sociali, inesse moralem turpitudinem, 
aut necessitatem moralem, ac consequenter ab auctore naturse 
Deo talem actum aut vetari, aut precipi. 

2 Actus de quibus tale exstat dictatum, debiti sunt aut 
illiciti per se, *atque ideo a Deo necessario prscepti aut 
vetiti intelliguntur: qua nota distat hoc jus non ab humano 
tantum jure, sed et a divino voluntario, quod non ea preecipit 
aut vetat que per se ac suapte natura aut debita sunt, aut 
illicita, sed vetando illicita, precipiendo debita facit. 

9 Ad juris autem naturalis intellectum, notandum est, 


o Jus naturale est dictatum | recte 
rationis] Philo libro, omnem virum bo- 
num esse liberum; Nóuos àà diyevégs 
ó ópOÀc Adyos, obx ba cov seivos, 1j 
vov detvos Oynrov, oOaprós, ovx ev xap- 
aidiows fj ornAas diyvxos ayuyxots, aAA" 
unr’ dOavdrov picews, dpOapros, év 
aBavarw Oiavoía turmbeis’ Lex men- 
tiri nescia est recta ratio, que lez, non 
ab hoc aut illo mortali mortalis, non in 
chartis aut columnis exanimis exanima, 
sed corrumpi nescia, quippe ab immor- 
tali natura insculpta in immortali intel- 
lectu. [Pag. 871, B.] Tertullianus de 
Corona Militis : [cap. vi.] Queres igitur 
Dei legem, habens communem istam in 
publico mundi, in naturalibus tabulis. 


M. Antoninus, Lib. 11. TéAoe XAoyikav 
(eov, TÓ éxeaÜa, Te THs 9róNems xal 
aroAvrelas THY MpecBuTatns oyu xal 
éecum’ [S 16]. Finis animantium ra- 
tione utentium, sequi legem ac normam 
civitatis ac reipublice omnium antiquis- 
sime. Adde Ciceronis locum de Repub- 
lica 111. quem adducit Lactantius v1. 8. 
Preclara sunt que in hanc rem habet 
Chrysostomus x11, xitr. de statuis. Neo 
spernenda quse Thomas Secunda Se- 
cunds Lv1iI. 2. et Scotus 111. dist. 37. 

? Voces illas, ac sociali, quamquam 
in omnibus Edd. desint, confidenter ad. 
didimus, Auctorem ipsum ducem se- 
quuti, qui infra S 12, nus. 1. eas habet, 
et heic a Typographis omissas facile 


Law; 8ixatoy voixóv and Sixacoy voyukóv, Eth. Nicom. v. 10,] or Insti- 
tuted Law, ro év rafes. Tho Hebrew has a like distinction. 

X. 1 Natural Law is the Dictate of Right Reason, indicating 
that any act, from its agreement or disagreement with the rational 
[and social*] nature [of man] has in it a moral turpitude or a moral 
necessity; and consequently that such act is forbidden or commanded 
by God, the author of nature. 

2 Acts concerning which there is such a Dictate are obligatory, 
[morally necessary,] or are unlawful, in themselves, and are therefore 
understood as necessarily commanded or forbidden by God; and in 
this character, Natural Law differs, not only from Human Law, but 
from Positive Divine Law, which does not forbid or command acts 
which, in themselves and by their own nature, are either obligatory or 


* Added by Barbeyrac, from what follows xit. 1. See also above, 111. 1, 
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quzdam dici ejus juris non proprie, sed ut scholz loqui amant, 
reductive, quibus jus naturale non repugnat, sicut justa modo 
diximus appellari ea quz injustitia carent: interdum etiam 
per abusionem ea, qua ratio honesta, aut oppositis meliora 
esse indicat, etsi non debita, solent dici juris naturalis. 

4 Sciendum preterea, jus naturale non de iis tantum 
agere que eitra voluntatem humanam existunt, sed de multis 
etiam qu» voluntatis humane actum consequuntur. Sic domi- 
nium, quale nunc in usu est, voluntas humana introduxit: at 
eo introducto nefas mihi esse id arripere te invito quod tui 
est dominii, ipsum indicat jus naturale; quare Pfurtum natu- 
rali jure prohibitum dixit Paulus Jurisconsultus, natura turpe 


potuit non animadvertere; ut in aliis 
locis, ubi res majoris adhuc momenti 
erat, id ei accidisse, ostendemus. J. B. 

* Verum quidem est, Deum non 
potuisse, salva sapientia sua, actus, qui 
heic vocantur debiti, vetare, aut contra- 
rios precipere. Attamen vinculum ip- 
sum Obligationis, qua quis tenetur illos 
exercere, ab his abstinere, non ex ipsa 
natura actuum oritur, sed a voluntate 
Dei, quatenus est Auctor naturae rerum, 
et summus Hominum Legislator. Adeo- 
que, accurate loquendo, tales actus non 
possunt dici per se debiti, aut illiciti. 
Qua de re aliquid diximus in Preefatione 
Gallica ad Purenporr. De Jure Nat. 
et Gent. pag. 66, secunde Edit. et nu- 


perrime egimus fuso satis in examine 
Judicii illustris LEiBNrIZII subjecto 
quartz Editioni versionis nostre Libelli 
De Offic. Hom, et Civ. J. B. 

P Furtum naturali jure prohibitum] 
Julianus : ó cevrepos vopos (post illum 
de Deo agnoscendo et colendo) lepde 
dice kal 0eios, 6 rav dAAoTpícov wayTa 
kal wavrws awéxecQar xeXeówv* xal 
pire ép Adyw, pnte év Épyo, prf- 
Te év aíTais tais AavyÜavovcais tis 
Wuxijs évepyelars TaUTa éwitpéwwv 
cvyxeiv. [Orat. vir. pag. 209. C. D. 
Lez altera et ipsa suapte natura sancta 
atque divina ea est, que semper et ubi- 
que alienis abstineri jubet, neque vero 
aut verbo, aut facto, aut arcanis animi 


unlawful; but, by forbidding them makes them unlawful, by com- 
manding them makes them obligatory. 
3 In order to understand Natural Law, we must remark that 


some things are said to be according to Natural Law, which are not 
so properly, but, as the schools love to speak, reductively, Natural 
Law not opposing them; as we have said (III. 1] that some things are 
called just, which are not unjust. And again, by an abuse of expres- 
sion, some things are said to be according to Natural Law which 
reason shews to be decent, or better than their opposites, though not 
obligatory. [As monogamy is better, though we cannot strictly sa 
that polygamy is contrary to Natural Law. Concerning the use 
the term Natural Law, or Law of Nature, in such cases, see E, 
1054.) 

4 It is to be remarked also that Natural Law deals not 
things made by nature herself, but with things produced by 







L. 1. D. de 
Furtis. 

P. 
Dn. 
significat. 
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Ulpianus, Deo displicere Euripides his in Helena versibus : 


rubrum, 42 (909, et seqq.) 


Namque odit ipse vim Deus: nec divites 
Nos esse rapto, sed probe partis cupit. 
Spernenda, si non jure veniat, copia est. 
Communis szther hominibus, tellus quoque, 
In qua ampliare cuique sic fas est domum, 
Ut ab alienis rebus ac vi temperet. 


5 Est autem jus naturale adeo immutabile, 5*ut ne a 
Deo quidem mutari queat. — Quanquam enim immensa est 
Dei potentia, dici tamen qusedam possunt, ad qus se illa 
non extendit; quia qu ita dicuntur, dicuntur tantum, sensum 
autem qui rem exprimat nullum habent, sed sibi ipsis repug- 
nant. Sicut ergo ut bis duo non sint quatuor ne a Deo qui- 
dem potest effici ita ne hoc quidem, ut quod intrinseca 
ratione malum est, malum non sit. Et hoc est quod significat 
Aristoteles, cum dicit Séma evOÓUs wvouacrat cuverAnumeva 
peta Tis QavAoTgros. Nam ut esse rerum postquam sunt 
et qua sunt aliunde non pendet, ita et proprietates, qua esse 
ilud necessario consequuntur, talis autem est malitia quorun- 
dam actuum, comparatorum ad naturam sana ratione utentem. 
Itaque et Deus ipse secundum hanc normam de se judicari 


cogitationibus contrarii sinit. Cicero, ad usum, non iniquum est: alteri sure 
de Officiis 111. [c. 10] ex Chrysippo: In  ripere, jus non est. 
vita sibi quemque petere quod pertineat 


of man. Thus property, as it now exists, is the result of human will: 
but being once introduced, Natural Law itself shews that it is unlaw- 
ful for me to take what is yours against your will. And thus Paulus 
says that theft is prohibited naturali jure; Ulpian says that it is 
naturá turpe, bad by nature: Euripides says it is displeasing to God. 
5 Natural Law is so immutable that it cannot be changed by 
God himself. For though the power of God be immense, there are 
some things to which it does not extend: because if we speak of those 
things being done, the words are mere words, and have no meaning, 
being self-contradictory. Thus God himself cannot make twice two 
not be four; and in like manner, he cannot make that which is in- 
trinsically bad, not be bad. For as the essence of things, when they 
exist, and by which they exist, does not depend on anything else, 80 is 
it with the properties which follow that essence: and such a property 
is the baseness of certain actions, when compared with the nature of 
rational beings. And God himself allows himself to be judged of by 
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patitur, ut videre est Gen. xvii, 25; Esai. v. 3; Ezech. xviii. 
25; Jerem. ii. 9; Mich. vi. 2; Rom. ii. 6, iu. 6. 

6 Fit tamen interdum ut in his actibus, de quibus jus 
naturse aliquid constituit, imago qusdam mutationis fallat 
incautos, cum revera non jus nature mutetur, quod immuta- 
bile est, sed res, de qua jus nature constituit, queque muta- 
tionem recipit, Exempli gratia: si creditor quod ei debeo 
acceptum ferat, jam solvere non teneor, non quia jus naturs | 
desierit prsecipere solvendum quod debeo, sed quia quod debe- : 
bam deberi desiit: ut enim recte in Epicteto Arrianus: ovx Lib! pis. 

c. vii. pag. 34. 

apkei à daveicacOa apos TO oeiAaiv, GAAG des wpocervat 
kai TO emmeve emi TOU Saveiov, Kai ur StareAvaBa avro * 
non sufficit ut debeatur pecunia datam esse mutuam, sed 
oportet ut et maneat adhuc indissoluta mutui obligatio. 
Ita si quem Deus occidi precipiat, si res alicujus auferri, non 
licitum fiet homicidium aut furtum, qus voces vitium invol- 
vunt, sed non erit homicidium aut furtum, quod vite et rerum 
supremo domino auctore fit. 

7 Sunt et qusedam juris naturalis non simpliciter, sed 
pro certo rerum statu: sic communis rerum usus naturalis 
fuit, quamdiu dominia introducta non erant; et jus suum per 
vim consequendi ante positas leges. 


5 Vide Purenporr. De Jure Nat. 6. Sed tuinspice, et non satis apte heic 
et Gent. Lib. 11. cap. 3. § 5. adferri animadvertes, J. B. 
© Locus est Ethic. Nic. Lib. 11. cap. 


this rule. [See the quotations. The passage from Aristotle, Eth. 
Nicom. 1r. 6, is misapplied, as Barbeyrac observes. | 

6 Yet sometimes, in acts directed by Natural Law, there is a 
seeming of change, which may mislead the unwary; when in fact it 
is not Natural Law which is changed, but tho thing about which that 
Law is concerned. Thus if a creditor gives me a receipt for my debt, 
I am no longer bound to pay him; not that Natural Law has ceased 
to command me to pay what I owe, but because I have ceased to owe 
it. So if God command any one to be slain or his goods to be taken, 
this does not make lawful homicide or theft, which words involve 
crime: but the act will no longer be homicide or theft, being author- 
ized by the supreme Lord of life and of goods. 

7 Further; some things are according to Natural Law, not 
simply, but in a certain state of things. Thus a community in the 
use of things was natural till property was established; and the right 
of getting possession of one’s own by force existed before instituted 
law. : 







. et Dier. 
et seqq. 


Cap. 16. 


14 QUID BELLUM, QUID JUS. [Lis. I. 


XI. 1 Discrimen autem quod in juris Romani libris 
exstat, ^ut jus immutabile aliud sit quod animantibus cum 
homine sit commune, quod arctiori significatu vocant jus 
nature; aliud hominum proprium, quod sepe jus gentium 
nuncupant, usum vix ullum habet. Nam juris proprie capax 
non est nisi natura preceptis utens generalibus, quod recte 
vidit Hesiodus: 

Tév8e yap dyÜpomow: vóuov Oiérafe Kpoviov* 
"Ix0vc« yap, kal Ónpal, kal olevois merenvois, 
"EcÓcuev dAMjAovs* émel ov Sixn éorl per abrávy. 
VAvÓperow: 8 Bene Sixny,  woddAdy dplorg. 


Humano generi nam lex datur ab Jove summo: 
Quippe fers, pisces, avium genus altivolantum 
Mutua se vertunt in pabula, juris egentes, 
Justitia at nobis, qur res est optima, cessit. 


In equis, in leonibus justitiam non dicimus, inquit Cicero de 
Officis primo. Plutarchus in vita Catonis majoris, vouw 
pev yap «ai date pos avOpwrous uóvov xpriaÜa« medu- 
xanev’ lege et justitia, adversus homines tantum natura 
utimur. Lactantius, Lib. v. cap. 17: In omnibus enim videmus 


7 Vide PuFENDORFIUM nostrum De 
Jure Nat. et Gent. Lib. 11. cap. iii. § 2, 
9. J.B. 

9 AvOporroii Ó' Edwxe Cixnv} Juve- 
nalis Sat. xv. v. 142. et seqq. 


— Venerabile soli 

Sortiti ingenium divinorumque capaces, 
Atque cxercondis capiendisque artibus apti, 
Sensum o coelesti demissum traximus arce, 
Cujus egent prona et terram spectantia, Mundi 
Principio indulsit communis Conditor illis. 
"Tantum animas, nobis animum quoquo, mutuus 

ut nos 
Affectus petere auxilium et preestaro juberet, 
Dispersos trahere in populum, etc. 


Chrysostomus ad v11, Rom. (Homil. virt. 
p.118): có» ToU Üiwxaíov xal adixou 
Aóyov ovde Kivety det éxl Ty dyroxev 


— 


Kal dvaiaOrrrov. [Id est, justi et in. 
justi regulas, neque adversus inanimata 
et sensu carentia, movendas aut negli- 
gendas. Quod igitur innuere potius 
videtur, jus aliquod esse Brutis cum 
Homine commune. Jd. B.] 

r Si quis in parentes injurias fuis- 
set] Exemplum vide in Chamo, Gen. ix. 
22. Ubi pena sequitur. 

* Kai dveapecreic8at Tots rapover)} 
Chrysostomus xiii. de Statuis (Tom. 
vi. pag. 550]: xal yap TÓ ocuvaya- 
vaxreiv Tots UfliCouévows, vows 
awavres Exouev. evOéws ody Trois é€rn- 
peadfovow éxOÜpol -*yiwwóueÜa xd» pre 
dey cGuev abtol werovOdres. Natura 
id habemus, ut indignationem nostram 


XI. 1 What the Roman lawbooks say of a law of nature which 


we have in common with animals, which they call more peculiarly 

nature, besides the natural law which we have in common with 
men, which they often call jus gentium, is of little or no use. For no 
creature is properly capable of Jus, which does not by nature use 
general precepts: as has been remarked by Hesiod, Cicero, Lactantius, 
Polybius. [See the quotations.] 
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animalibus, que sapientia, carent, conciliatricem sut esse 
naturam. Nocent enim aliis ut sibi prosint : nesciunt enim 
quia malum est nocere. Homo vero, quia scientiam boni et 
mali habet, abstinet se a nocendo etiam cum (incommodo 
suo. Polybius, cum narrasset quibus initiis primum conve- 
nissent homines, addit, "si quis in parentes aut beneficos inju- 
rius fuisset, fieri non potuisse quin id ceteri egre. ferrent, 
ratione addita : Tov yap yevovs. TÜV avOpwmrwy TavTn dta- Lib. vi. 4. 
QéporTos TOV dXX (wow, 1 7 povors avTois. néreaTi vou «ai 
Aoyicuov Qavepov ws OUK ày €ikog mapapexeuw QVTOUS tH 
T poetpnuevyy crapopay, «aBarep € eri TOV AAAwY Cav, aAÀX 
émanuaiverOat Ta *ywoueva *xai ducapec rea Oat TOS Trap- 
ovat: quoniam enim humanum genus hoc aliis animantibus 
distat, quod mente ac ratione utitur, omnino credibile non 
est tam alienum a naturu sua actum ab ipsis dissimulatum 
iri, ut in aliis animantibus : sed quod factum est, revocatum 
iri ad animum cum offense significatione. 

2 Quod 'si quando brutis animantibus justitia tribuitur, 
id fit improprie "ex quadam in ipsis umbra rationis atque 
vestigio. An vero actus ipse, de quo jus naturse constituit, 
sit nobis communis cum aliis animantibus, ut prolis educatio ; 


conjungamus cum iis qui male tractati 
sunt. illico enim injuriosis hominibus in- 
sensi sumus, etiamsi ad nos nulla pars 
injuria pervenit. Scholiastes ad Hora- 
tium, Satyra 111. Lib. r. [vers. 97]. Sen- 
sus aliter. indignatur et animus, cum 
audierit homicidium factum, aliter cum 
Jurtum. [In fine loci Polybiani, pro 
vocibus tra ycvdueva, legitur +d yiwó- 
pevov, in Ed. Casauboni.] 

t Si quando brutis animantibus justi- 
tia tribuitur] Divinationem quandam 
justitis in elephantis notat Plinius Lib. 
vir, cap. 5. Idem [libro x.] narrat as- 
pidem fuisse que suum ipsa catulum 
necaret, quod is catulus hospitis filium 
interemisset. 


—— 


" Ex quadam in ipsis umbra ratio- 
nis atque vestigio] Seneca de Ira libro 1. 
cap. 3. feras ira carere dixit, sed pro ira 
habere impetum. Muta animalia, ait, 
humanis affectibus carent : habent autem 
similes illis quosdam impulsus. Sic in 
bestiis non esse xaxfay sed olovel xa- 
xlay, non vitia sed vitiorum simulacra, 
dixit [Origenes contra Celsum] : ws av 
0vuovusÜa: Tov Aéorvra, velut irasci leo- 
nem. [L. 1v. p. 225.) Peripatetici apud 
Porphyrium, de non esu animantium ter- 
tio, [Pag. 309. Adde quse babet de 
Stoicis, Cl. HEiNECCIuS, Elem. Juris 
Civil. secundum ordinem Institution. Jus- 
tin. Lib, 1. Tit. xxvi, $ 303. in Not.] 


2 If we ever assign justice to brute animals, it is improperly, 
whe n we see in them some shadow or vestige of reason. There being 
acts which we have in common with brutes, as the rearing of off. 
spring, and others which are peculiar to us, as the worship of God, 


has no beariug on the nature of Jus. 


t 
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an nobis proprius, ut Dei cultus, ad juris ipsam naturam nihil 
refert. 

XII. 1 Esse autem aliquid juris naturalis probari solet 
tum ab eo quod prius est, tum ab eo quod posterius, quarum 
probandi rationum illa subtilior est, hzc popularior. A pri- 
ori, si ostendatur rei alicujus convenientia aut disconvenientia 
necessaria cum natura rationali ac sociali: a posteriori vero, 
si non certissima fide, 9certe probabiliter admodum, juris 
naturalis esse colligitur id, quod apud omnes gentes, aut mo- 
ratiores omnes tale esse creditur. Nam universalis effectus 
universalem requirit causam ; talis autem existimationis causa 
vix ulla videtur esse posse prster sensum ipsum, communis 


qui dicitur. 


2 Hesiodi est dictum a multis laudatum? : 


Oyun 8 oftis mápma» dmóXAvrat, jvrwa sroAAol 


Aaol dnpifovce: 


Non etenim penitus vana est sententia, multi 


Quam populi celebrant. 


85 Quousque ratio illa valere queat, 
vide apud PurEewponr. De Jur. Nat. 
et Gent. Lib. 11. cap. 3. § 7, 8 et in 
Preefatione nostra Gallica ad hoc opus, 
84. J.B. 

? Exstat in Operib. et Dieb. vers. 
penult. sed ibi agitur tantum de rumor- 
ibus adversus aliquem sparsis, qui, falsi 
licet, famam ejus nonnihil] ledunt. J. B. 

X Ta xowp daiwópeva moral Ari- 
stoteles Nicom. x. 11: 5 yap wact doxet 
vovro elvat papey, 6 à' dvatpwy tabrny 
any Toi ob Wavy TicTOTepa épei. 
Quod omnibus ita videtur, id ita esse 
dicimus, qui vero hanc fidem velit tollere, 
nihilo ipse credibiliora dicet. Seneca, 
Epist. 81. In tanta judiciorum diver- 
sitate referendam bene merentibus gra- 
tiam omnes uno tibi, quod aiunt, ore affir- 
mabunt. Quintilianus : Consuetudinem 


sermonis vocabo consensum eruditorum, 
sicut vivendi, consensum bonorum. (Instit. 
Orat. Lib. 1. cap. 6.) Josephus Anti- 
que Historie xvi. (Cap. vi. sect. 8): 
€0eciv. piv yap o00éy gor: yévos 0 Toit 
abrois del ypnrat, kata vóAeis écO' 
San TorANs yivoudyne THs Qiadopás. 
TÓ lxatov 6& vraciv dvOpwros Spolws 
éwirndebat,AXvorcreXéoratroy Ov" EAXnoi 
T€ kal BapBapors, ob wietorov ol wap’ 
duty vouo: Adyov éxovres, dwraciv ude, 
el kaÜapivs éuuévouey abTois,eÜvovs kal 
pirous amrepya{ovrar. 010. kai Tavra 
wap éxelvov sjuiv d'ravrrréoyr, kal dé- 
ov ouk éy Crahopa àv éxirnÓevud Toy 
oleaQat +d dXX ómpiov, dÀAÀ' év TH pds 
Kadoxdyabiay éxirndelws éxew* Tovro 
ydp xowvdv @ract, kal povoy lxavóv 
Cracwfev TÓy Tay avOpwwrwy Blov. Mo- 
ribus gens nullaest qua iisdem tota utatur, 


XII. 1 That there is such a thing as Natural Law, is commonly 


proved both a priori and a posteriori ; the former the more subtle, the 
latter, the more popular proof. It is proved a priori by shewing the 
agreement or disagreement of anything with the rational and social 
nature of man. it is proved a posteriori when by certain or very 
probable accounts we find anything accepted as Natural Law among 
all nations, or at least the more civilized. For a universal effect 
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x Ta Kowy dawoueva wiota, ‘que communiter ita 
videntur fida sunt, aiebat Heraclitus statuens Ao-yov Tov i EME 
Evvov optimum esse veritatis xprrnptov. Aristoteles : Kpari- 
cTOv mavras avOpwrrous paivecBa GvvonoXo"yovvras TOS 
pnOncopevars’ potentissima probatio est, si in id quod dict- 
mus omnes consentiant. Et Cicero: in re consensio omnium 1 Tus. 13. 
gentium jus nature putanda est. Seneca: Argumentum xp. 117. 
veritatis est aliquid omnibus videri. Quintilianus : Pro certis Inst, Oralor. 
habemus ea in que communi opinione consensum est. Non 
frustra autem dixi gentes moratiores: nam, ut recte notat 
Porphyrius, Trwa Tüy €cÜyov eOrypioras, kai ea Ti duce D Re 
Onpiw0on, ef o Gv ov mpooynet TOUS evryywpuovas THs avO pwrrivns iv. p. 428. 
kaTraevoecOat pucews’ quedam nationes efferates sunt, et 
facte inhumane, ex quibus non oportet ab equis judicibus 
estimatione facta humane nature convicium fiert. Andro- 
nicus Rhodius : wap avO parrots rois T6 opOus Kal uytas P Paraph. in 
Exouew, €or! dixatov akivgTov, Ó Qvatwóor Aéyyerat. et à€ Nic. v. 10. 
Tos vogoUc: Tas (pévas kal duectpaumevors ov &okei Otxatov, 


sepe oppidatim discrepatur plurimum. 
At jus ipsum omnibus equaliter hominibus 
ezpedit, tam barbaris utile quam Grecis, 
cujus quidem rationem habentes maz- 
imam, qua apud nos sunt leges, faciunt 
nos, eas pure modo observemus, cunctis 
Àominibus benevolos e$ amicos. Talia 
sunt qua exigi a legibus par est. Neque 
illas aversari ut a se alienas arbitrari 
debent alii, in eo quod institutis differunt, 
sed id potius spectandum an ad virtutem 
ac probilatem sint accommodate. Hoe 
enim adomnes communiter pertinet, solume 
que per se sufficit ad tutandam hominum 
vitam. Tertullianus, Prescriptione Ad- 
versus Herreticos (cap. 28): Quod apud 
multos unum invenitur, non est erratum 
sed traditum, [Omnia ista loca, si duo 
priora excipias, parum ad rem faciunt. 
Immo verba Quintiliani contrarium in- 


nuere potius videntur. J. B.] 

! Refert id Sextcs Empinicves, Lib. 
vit. Adversus Mathematic."O0ev à uiv 
Koln wWaot daiwópnevoys, rout’ elvat 
avorov. § 184, p. 399. Vide sequentia. 
Porro locus Aristotelis postea laudatus, 
Kpdricrov &c. exstat Eudemior. Lib. 1. 
cap. vi. p. 199 c, Tom. 1r. J. B. 

Y Twa iv é0yav é£nyplorrai] Jus- 
tinus colloquio cum Tryphone [p. 320 p, 
8 93]: wArjy 6cot bwd dka0dprov wvet- 
patos éureopnpevot, [xal bd pavAns] 
dvarpopijs, xal &Qov patvrwy, kai vouwy 
wovnpwy ciapbapevres, Tas dvoixas 
éyvolas dwrwiecav’ Exceptis illis qui 
ab impuris spiritibus abrepti, et per 
malam educationem, instituta prava et 
leges iniquas corrupti, naturales notio- 
nes perdiderunt. Philo libro, Omnem 
bonum esse liberum: àió xal Oavudcai 


requires a universal cause: now such a universal belief can hardly 
have any cause except the common sense of mankind. 
Hesiod, Heraclitus, Aristotle, Cicero, Seneca, Quintilian, agree 


that the consent of all nations is evidence of the truth. And Porphyry, 

Andronicus of Rhodes, Plutarch, Aristotle, agree that the more savage 

nations are of less weight in such an estimate. [See the quotations.] 
2 


[enoT.] 


p. 633. n. 


Top. v. 2. 
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auoey Sia pépei, ouvde yap o AEeryww TO peAL yAUKU elvat vyev- 
Serat, cLoTe ois vocovaw ov ToLOUTOY doker' Apud, homines 
recta sanaque mente preditos immutabile est jus illud natu- 
re quod dicitur. Quod si his, qui morbido distortoque sunt 
animo, aliter videtur, nihil id ad rem pertinet. Nam nec 
mentitur qui mel dulce esse dicit, ideo quod egrotis aliter 
videatur. A quibus non abit Plutarchi illud in vita Pompeii: 
duce wey av pwrros oure eyé^yovev, oUT €OTlV avnpepov (Gov 
ovó djukrov, add’ ekiorara Tij kakie apa Qva xpwuevos, 
€Üeci d€ xai Torwy xai Blov meraBorais e£nuepovTav na- 
tura, quidem nullus hominum aut est aut fuit ferum atque 
insociabile animal sed efferatur ubi extra nature modum 
peccare assuescit, rursumque alia consuetudine vitaque et 
locorum mutatione redit ad mansuetudinem. — Aristoteles 
descriptionem hominis, ex eo quod ipsi proprium est, hanc 
facit; dvyÜpwmos, "(wov ijuepov quae’ homo animal est su- 
apte natura mansuetum. Idem alibi: det de akozeiv ev Tos 
Kata Quow exovor uadrov TO uae, kai py ev Tors dcrepp- 
Oappevors’ quid naturale sit spectandum in his que bene 
secundum naturam se habent, non in depravatis. 


dy Tic T$ duBAXvolae Tobs Tpavds 


p. 634. init.] 


oUre TpaypndTov lÓiórgTras ux) cvvo- 
pwvras’ merito igitur miretur quis, 
tantam illis offusam caliginem, ut tam 
claras rerum proprietates non videant, 
[p. 871. ».] Chrysostomus oratione, 
Christum Deum esse: uj Toírvy dad 
TGy ccepbappéevwy ras *yvoguas, Tas 
xploes rotou Twy wpaypdtev’ Ne ergo 
rerum dijudicationem ab illis mutuare 
quibus corruptus est animus. (Tom. v1. 


2Zwov fjuepoy dice] Idem dicit 
Chrysostomus xi. de Statuis. [Tom. 
vi. p. 637.] Latius id explicat Philo 
decalogo: ayeAaotixoy yap kai 
cóvvouov Cwoy +d TueporraTOVP ij 
goose yevvicaca, pós  Ouóvoiav 
xal xowevíay éxdXece, Xóyoy dovca 
cuvaywydy els dpuovíay xal xpacw 
1)0c»* [pag. 763. 4.] Quod animan- 
tium esse debeat mansuetissimum, idem 


XIII. Thus much of Natural Law; next of Positive or Instituted 
Law. [See Sect. x. 2.] And this is either Human or Divine. 

XIV. Of Human [instituted] Law, first, as more widely known. 

This is either the Civil Law, [that is, the National Law,] or Law 


in a narrower, or in a wider sphere. 


The Civil Law is that which governs the State, (Civitas). . . 
The State, (Civitas) is a perfect [that is, independent) collection 
of free men, associated for the sake of enjoying the advantages of jus, 


and for common utility. 


Law in a narrow sphere, and not derived from the State, though 
subject to it, is various, as paternal precepts, the commands of a master, 


and the like. 


Cap. L.] 


XIII. Alteram juris speciem esse diximus jus volun- 
tarium ?quod ex voluntate originem ducit: estque vel huma- 
num vel divinum. 

XIV. 1 Ab humano incipiemus, quia id pluribus inno- 
tuit. Est ergo hoc vel civile, vel latius patens, vel arctius. 
Civile est quod a potestate civili proficiscitur. Potestas civilis 
est, que civitati preest. Est autem civitas cetus perfectus 
liberorum hominum, juris fruendi et communis utilitatis causa 
sociatus. Jus arctius patens et ab ipsa potestate civili non 
veniens, quanquam ei subditum, varium est, precepta patria, 
dominica, et si qua sunt similia in se continens. Latius autem 
patens est jus gentium; id est quod gentium omnium “aut 
multarum *voluntate vim obligandi accepit. Multarum addidi, 
quia vix ullum jus reperitur extra jus naturale, quod ipsum 
quoque gentium dici solet, omnibus gentibus commune. Imo 
sepe in una parte orbis terrarum est jus gentium quod alibi 
non est, ut de captivitate ac postliminio suo loco dicemus. 

2 Probatur autem hoc jus gentium pari modo quo jus 
non scriptum civile, usu continuo et testimonio peritorum. 
Est enim hoc jus, ut recte notat Dio Chrysostomus, ejpmua 
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natura fecit gregale et coetus appetens, — incantando cicurantur. (p. 945. x.) 


3 Confer PurENDOHF. 


et ad concordiam societatemque vocavit ; 
sermonem etiam praebens qui ingenia at- 
temperando et ad concentum perducendo 
conciliaret. Idem de Mundi immorta- 
litate : ymepwratoy yap (iov ó dvyOpo- 
wot, Aóyoy Óepncauévgs picews avro 
yépas, w xal Trà éEnypieouéva wally 
kaTexdóerai xal rifacceverat, Man- 
suctissimum animantium homo est, ut cui 
matura pro munere sermonem dederit, 


quo affectus. quantumvis efferati velut 


De Jure. 
Nat. et Gent. Lib. 1. cap. vi. § 18. J. B. 

* Aut multarum] Vasquius 11. Con- 
trovers. Liv. 4. 

* Tale jus non datur. Quis enim ad 
illud referuntur, vel ad Jus Nature im- 
mutabile pertinent, vel meri sunt mores, 
inter plures aut pauciores Gentes recep- 
ti, qui per se nullam vim obligandi ha- 
bent, sed tunc demum illam accipiunt, 
quando quis heic et nunc se illis subji- 


Law in a wider sphere is Jus Gentium, the Law of Nations, that 
Law which has received an obligatory force from the will of all 


nations, or of many. 


I have added “or of many," because scarce any Law is found, except 


Natural Law, (which also is often called Jus Gentium,) common to all 
nations. Indeed that is often Jus Gentium in one part of the world 
which is not so in another; as we shall shew when we come to speak 
of captivity and of postliminium. 

2 This Jus Gentium, Law of Nations, is proved in the same man- 
ner as the unwritten Civil Law, by constant usage, and the testimony 
of those who have made it the:r study. It is, as Dio Chrysostom says, 


2—2 


Orat. xxxvi, 


p. 642. n. 


(Lis. I. 
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iov kai xpovov, repertum temporis et usus. Atque in eam 
rem maximum nobis usum prebent illustres annalium condi- 
tores. 

XV. 1 Jus voluntarium divinum quod sit, satis ex 
ipso vocum sono intelligimus: *id nimirum quod ex voluntate 
divina ortum habet: quo discrimine a jure naturali, quod 
item divinum dici posse diximus, internoscitur. In hoc jure 
locum habere potest, quod nimium indistincte" dicebat Anax- 
archus apud Plutarchum in Alexandro: non ideo id Deum 
velle, quia justum est, sed justum esse, id est jure debitum, 
quia Deus voluit. 

2 Hoc autem jus aut datum est humano generi, aut 
populo uni. Humano generi ter jus datum a Deo reperimus: 
Statim *post hominem conditum, iterum in reparatione humani 
generis post diluvium, postremo in sublimiori reparatione per 
Christum. Tria hec jura haud dubie omnes homines obli- 
gant, ex quo quantum satis est ad eorum notitiam pervene- 
runt. 

XVI. 1 Ex omnibus populis unus est, cui peculiariter 
Deus jura dare dignatus est, populus scilicet Hebreus, quem 


cit, pacto expresso vel tacito. Qua de 
re diximus in Notis Gallicis ad hunc 
nostrum Auctorem. Vide et PuFrEn- 
porr. De Jur. Nat. et Gent. 11. 3. 23. 
J. B. 

* Vide Auctoris Epist. Part. 11. 
Epist. 429. ubi refellit, quse SALMASIUS 


tho invention of life and of timo. 


& great help to us*. 


adversus eum dixerat. J. B. 

. ^. Dicebat Anazarchus] Est apud 
Plutarchum in Alexandro. [pag. 595. 
A. Tom. r. Vide que de illo loco scrip- 
simus, in Purenporr. De Jur. Nat. et 
Gent. Lib. 11. cap. 3, 8 4, n. 1. J. B.]) 

5 Dehis omnibus fuse egimus in Notis 


And here the best historians are 


XV. 1 What is Divine [instituted] Law is sufficiently apparent 


from the term itself; namely, that which has its origin from the Divine 
Will; by which character it is distinguished from Natural Law, which 
also may be called Divine, [but which is independent: see $x,5]. In 
such Law it may be said, but with reserve, that God did not command 
the act because it was just, but that it was just because God command- 
ed it. 

2 This Law is given either to the whole human race, or to one 
nation. To the human race, the Law has thrice been given by God; 
at the Creation; immediately after the Deluge, and at the coming of 

* Concerning the distinction of the two senses of Jus Gentlum, that of the Ro- 
mans, with whom it means the Law common to all nations, and that of the moderns» 
with whom it means the Law between nations, see Elements of Morality, 1051. 
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sic alloquitur Moses Deut. iv. 7. Que gens tam magna, cui 

Dei propinqui, sicut dominus Deus noster, ad omnia vota 

que ei facimus ? que gens tam magna, cui eint. constitu- 

tiones e£ jura equa, qualis est lew hec tota, quam ego 

hodie coram vobis propono? Psalmographus Psalmo cxlvii: Vs 19 9. 
Indicat Deus verba sua Jacobo, constitutiones ac jura sua 
Israeli, non ita. fecit gent$ ulli : ideo jura ista non nove- 

runt. 

2 Nec dubitandum, quin fallantur Judeorum illi (quos 
inter Tryphon in disputatione cum Justino) qui existimant 
etiam alienigenis, si salvi esse vellent, subeundum fuisse legis 
Hebraice jugum. Neque enim eos obligat lex, quibus data 
non est. At quibus data sit lex, ipsa loquitur: Audi Israel. 
Et passim foedus cum ipsis ictum, ipsi in peculiarem Dei 
populum adsciti dicuntur: quod verum esse agnoscit et ex 
loco Deuteron. xxxiii. 4. probat Maimonides. 

3 Quin inter ipsos Hebrzos vixerunt semper aliqui 
exteri homines evce(9eis kai ae(Jóuevot tov Ocóv, qualis Syro- 
pheenissa Matth. xv. 22; qualis ille Cornelius Actor. x. 2, 
TGV ceBouevwy EXAnvwv. Actor. xvii. 4, Hebraice ‘TON 


nostris Gallicis ad hunc locum. J. B. eos, qui illa excludentur, non ideo dam- 


© Questio de salute Ethnicorum heic 
omnino seponenda, utpote ad rem nihil 
faciens. Sive enim Ethnici, absque 
cognitione et observatione Legis He- 
braice vitam seternam consequi potu- 
erint, sive non potuerint: hoc certum, 


natuni iri, quod Legem eam ignoraverint, 
adeoque non observaverint, cujus nul- 
lam notitiam habebant, nec habere po- 
terant; sed quod adversus Legem Na- 
turalem, quam ex lumine Rationis hau- 
rire els licebat, peccaverint. J.B. 


Christ. These three sets of Laws obligo all men, as soon as they 
acquire a sufficient knowledge of them. 

XVI. 1 There is one nation in particular to which God has es- 
pecially given his Laws, namely, the Hebrew people. See Deut. iv. 7; 
Psalm cxlvii. 

2 It is erroneous to suppose (as some Jews have done) that those 
of other nations, in order to be saved, must submit to the Jewish law. 
For the law does not oblige those to whom it is not given; and it tells 
us itself to whom it is given, by saying, * Hear, O Israel.” And the 
Jews are perpetually spoken of as under a special covenant, and 
chosen to be & peculiar people of God; as Maimonides proves from 
Deut. xxxiii. 4. 

3 There were however always living among the Jews certain * de- 
vout persons," as the Syrophenician woman, Cornelius, the “ devout 
Greeks" (Acts xvii. 4), who are also spoken of in various passages of 
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MON pii ex Gentibus: ut legitur “titulo Thalmudico de Rege. 
Talis qui est, in lege dicitur 1231712 Levit. xxii. 25, AWN) ^3 
Levit. xxv. 47, ubi Chaldeus dixit *incolam incircumcisum. 
Hi, ut narrant ipsi Hebrworum magistri, leges Adamo et 
Nos datas servare tenebantur, abstinere ab idolis et san- 
guine, et aliis quee infra suo loco memorabuntur, at non item 
leges proprias Israelitarum. taque cum Israelitis non liceret 
vesci carne bestie quse fato suo periisset, peregrinis tamen 
inter ipsos viventibus id licebat, Deuter. xiv. 21. Nisi quod 
quibusdam legibus specialiter expressum est, ut incol# iis non 
minus quam indigens teneantur. 

4 Extraneis etiam, qui aliunde advenirent, neque insti- 
tutis Hebraicis subjicerentur, in templo Hierosolymitano 
licuit Deum adorare, et victimas offerre, *stantibus tamen in 
loco peculiari ac separato a statione Israelitarum, 1 Reg. qui 
Latinis 3 Reg. viii. 41, 2 Macc. iii. 35, Johan. xii. 20, Ac- 


¢ Titulo Thalmudico de Rege] Et ti- 
tulo de Synedrio, cap. 11. 

9 Incolam incircumcisum] De tali 
agitur et Exodi xii. 45. A quo distin- 
guitur proselytus, id est circumcisus ad- 
vena, ut ostendit collatio loci Num. ix. 
14. De piis illis incircumcisis multa 
habet Maimonides libro de Jdololatria, 
c. x. 8 6. Idem in commentario ad 
Misnajoth, et alibi sspe, pios illos ex 
gentibus participes ait futuros bonorum 
futuri seculi. Chrysostomus ad Roma- 
nos cap. 2: «oiov 'lovóator évravOd 
now, ?repl woiwy ‘EXArjvwv àiaXé- 
yetat ; TOV wpd THs Tov XpicTou wa- 
povoias. obww yap els robs THs Xdpi- 
oros é$Üace xpovous ó Xóyos* quem Ju- 
deum hic indicat, et de quibus Gracis 


disserit? de iis qui ante Christi adven- 
tum fuere: nondum enim ad Gratie 
tempora perducta est oratio. Deinde: 
"EXAnvas dà évravÜd prow, ov Tous 
eldwXoXaTpouvras, d\Aa obs Beoce- 
Bovvras, Trols TH voix areiDouévovs 
Adyw, ToUs FAny Tae 'lovsaixwy wa- 
patnpyicewy wdvta Td ps evaocBeray 
cvvTeAovrra ÓOiaTnpovrras. Exem- 
plaque dat in Melchisedeco, Jobo, Nini- 
vitia, Cornelio, mox : 'EAA:sjva 96 vraAuv 
ov TÓv eldwrXoXaTpHy, dÀAd TÓV Ücoce(Ji] 
kal évdperov kal Twy vouikóv WapaTn- 
picewy dargAXayuévov uoí* Grecos 
hic dicit, non idolorum cultores, sed in 
Deum pios, naturali rationi obsequentes, 
qui preter Judaica instituta, cuncta que 
ad pietatem facerent servabant. Et Gra. 


the Old Testament [seo the references.] These, as the Jewish doctors 
teach, were bound to obey the laws given to Adam and to Noah, to 
abstain from idols and from blood, and some other matters; but not 
to observe the peculiar Jewish laws: except that some laws expressly 
direct that not only the Jew, but the stranger within his gate should 
be bound by them: [as the law of the Sabbath: Exod. xx. 10]. 

4 It was also permitted to strangers to worship and to sacrifice 
in the temple; but standing in a peculiar place, separate from the 
place of the Israelites. 

The prophets speaking to strangers; Elisha to Naaman, Jonah to 
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tor. viii. 27. Neque Eliseus Naamani Syro, neque Jonas 
Ninivitis, neque Daniel Nabuchodonosoro, neque Prophets 
ali Tyris, Moabitis, ZEgyptiis, ad quos scribunt, unquam 
significarunt opus ipsis esse ut Mosis legem susciperent?. 

5 Quod de tota lege Mosis dixi, idem et de circum- 
cisione, quze legis quasi introitus erat, dictum volo. Hoc 
tantum interest quod lege Mosis Israelit» soli tenebantur, 
circumcisionis autem lege tota Abrahami posteritas: unde 
Idumsos a Judzis coactos circumcisionem suscipere in histo- 
riis Hebreorum et Grecorum legimus. Quare qui populi 
extra Israelitas circumcisi sunt (sunt autem complures, quorum 
Herodotus, Strabo, Philo, Justinus, Origenes, Clemens Alex- 
andrinus, Epiphanius, 5 Hieronymus, meminerunt) eos credi- 
bile est ab Ismaele, aut ab Esavo, aut "ex Cethursm posteris 
venisse. 

6 Ceterum in alis omnibus locum habebat Pauli illud, 


cum rursum vocat, non cultorem idolo- 
rum, sed pium, virtute praeditum, a legis 
vero ritibus liberum. Eundem in sen- 
sum trahit illud, rots dvóuois we dvo- 
pos, lege solutis ut lege solutus. et ora- 
tione xii. de Statuis : “EAAnva évravOa 
kaAet ob TÓy eldwroAdTpyy, aXXa TÓV 
7rpooxvvourTa uy Tdv Gedy uóvov, ovK 
evdedenevoy dt TH Tov 'lovóaikov wa- 
patnpiceny avayxy, cafBatiopois 
Aéyw xal vepiToug kal xabapicpois 
$iaoópois, dÀAd dirocodlavy &vacav 
Kai evoéBeray éyÓeixvóuevovy.  Grecum 
hic appellat, non idolis deditum, sed 
wnius Dei invocatorem, talem tamen qui 
Judaicorum rituum. necessitati alligatus 
non sit, sabbatorum puta observationibus, 
circumcisioni, variis ablutionibus, inte- 


N 


rim qui in omnibus sapientie studium 
pietatemque ostendat. [Tom. vr. pag. 
b4.] 

7 Ut in prohibitione operis faciendi 
die Sabbathi, Exod. xx. 10. J. B. 

e Stantibus in loco peculiari] Vide 
Josephum ubi Templi Salomonis his- 
toria tractatur. [Confer doctissimum 
SELDENUM, de Jur. Nat. et Gent. secun- 
dum Hebr. Lib. m1. cap. 6. J. B.] 

f Neque Eliseus Naamani Syro] 
Idem sentit Hilarius ad Matth. xi. 

8 Adde, que Auctor habet in alio 
Opere, de Verit. Relig. Christ. Lib. v. 
$7. J.B. 

& Hieronymus] Addi potest Teo. 
doretus. 

b Ex Cethure posteris] Ex his orti 


the Ninevites, Daniel to Nebuchadnezzar, and other prophets to the 
Tyrians, Moabites, and Egyptians; never say that they were required 
to submit to the Law of Moses. 

5 The same is true of circumcision; with this difference, that the 
Law of Moses bound the Israelites only, the law of circumcision, all 
the posterity of Abrabam; whence the Jews imposed circumcision on the 
Idumeans. Therefore the other peoples who used circumcision were 
probably descended from Ishmael or from Esau, or from Keturah 
[Abraham's wife, Gen. xxv. 1]. 

6 In all other cases, the reasoning of St Paul, Rom. ii. 14, ap- 


Antig. xx. 9. 
in 
Ann. xil 14. 
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Rom. ii 14. Cum gentes que legem non habent ‘natura 
suapte (id est moribus ex primzvo fonte manantibus: nisi 
quis malit illud natura referre ad praecedentia, ut opponan- 
tur gentes Judwis quibus statim natis lex instillabatur) faciunt 
ea que legis sunt: isti legem non habentes sibi sunt lex: 
ut qui ostendant ipsum opus legis mentibus suis inscriptum, 
simul testimonium reddente ipsorum conscientia, et cogita- 
tionibus sese mutuo accusantibus aut etiam excusantibus. 
Et illud ibidem. Si preputium (id est preputiatus homo) 
observet mandatum legis, nonne praputium illius pro cir- 
cumcisione reputabitur ? Bene ergo in Josephi historia 
Ananias Judsis Izaten Adiabenum (Ezaten hunc Tacitus 
vocat) docebat *etiam citra circumcisionem Deum recte coli 
et propitium haberi posse. Nam quod extranei multi circum- 
cisi sunt, et per circumcisionem legi se obligarunt (ut explicat 
Paulus Gal. v. 3) id fecerunt partim ut jus civitatis adipisce- 
rentur (nam proselyti qui Hebrszis p'T$ Y73 hospites justitis, 
Inari jure erant cum Israelitis, Num. xv.) "partim ut earum 


videntur ZEthiopum illi, quos circum- 
cisis annumerat Herodotus: Homeritas 
illos vocat Epiphanius. [Homerite pars 
erant Idumworum; et Auctor ipse id 
dixit, in libr. De Verit. Relig. Christ. 
L. 1. 8 16, pag. 63, not. 75, nupere ed. 
Amst. 1718. Ceterum heic, ex sen- 
tentia ipsius svo recepta, ponit pro 
certo, circumcisionem ab Hebraeis ad 
alias gentes manasse. Quem tamen pro- 
babile est aliud censurum fuisse, si 
MansHAMI et SPENCERI, Eruditissimo- 
rum Anglorum, opera videre potuisset. 
J. B.) 

! Natura suapte) Tots ijs picews 
Aoytopois, collectionibus naturalibus, ait 


plies. 


Chrysostomus. Idem mox: jid Tovro 
yap, nol», elol 0avuacrol, Sri vóuov 
obx édejÜncay. Ob hoc, inquit, admi- 
randi sunt quod lege opus non habuerint, 
Item: dpxet dvTrl ToU vopov Td avvei- 
dds xal Xoyicyuós* Sufficit pro lege con- 
scientia et rationis usus. "Tertullianus 
adversus Jud@os, (cap. 2): Ante legem 
Moysisscriptam in tabulis lapideis, legem 
fuisse contendo non scriptam, que natu- 
raliter intelligebatur, et a patribus custo- 
diebatur. Non longe hinc abit Isocra- 
teum illud: [pag. 148. 4. in Orat. Are- 
opag.] set ovs eU 4oXwTevouévovs ov 
Tas GTode é¢umimdavat ypaupnaáov, 
dGÀÀ' lp rais Wuyais éyew td dixatov. 


The Gentiles are a law to themselves: the uncircumcision, 


keeping this law, is counted for circumcision (v. 26). And this was 
acknowledged [see the example] But circumcision was sometimes 
undergone by strangers for special objects [see the text]. Yet some 
in later times perversely held that there was no salvation out of the 
pale of Judaism. 

7 Hence we learn that we are.not bound by any part of the 
Jewish law, peculiarly so called; because all obligation extraneous to 
Natural Law comes from tho will of the Lawgiver; and there is no 
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promissionum essent participes, quse non communes humano 
generi, sed Hebrso populo erant peculiares: quanquam non 
negem posterioribus seculis accessisse etiam in nonnullis pra- 
vam opinionem, quasi extra Judaismum salus non esset. 

7 Hinc colligimus, nulla parte legis Hebrss, qua lex 
est proprie, nos obligari, quia obligatio extra jus nature 
venit ex voluntate lepem ferentis. Deum autem voluisse ut 
ali quam Israelite ista lege tenerentur, nullo indicio potest 
deprehendi. Non igitur, nos quod attinet, probanda est ulla 
legis abrogatio: nam nec abrogari potuit eorum respectu, 
quos nunquam obstrinxit. Sed ab Israelitis ablata est obli- 
gatio, quoad ritualia quidem, statim postquam lex Evangelii 
copit promulgari; quod Apostolorum principi clare fuit reve- 
latum, Act. x. 15; quoad cetera vero, postquam populus ille, 
per excidium urbis et desolationem, prsecisa ?omni spe resti- 
tutionis, populus esse desiit. 

8 Nos vero alienigene non id Christi adventu consecuti 
sumus, ut Mosis lege non teneremur, sed ut qui antea spem 


Qui bona republica frui velint, ti debent 
non literis implere porticus, sed in animis 
quod justum est ferre. 

k Etiam citra circumcisionem Deum 
recte coli et propitium haberi posse] Ipse 
Tryphon, de rigore remittens, Justino 
sic ait: Lévorrí co: dv éxeívo To Tis 
$iXocooías Tpóro éXvls brerelrero 
dueívovos uoípas* si in illa philoso- 
phandi ratione mansisses, erat tibi reli- 
qua spes aliqua status melioris. [ pag. 29. 
Ceterum de Anania isto vide que habet 
V. C. PETRUS WzssrELING. Observat. 
Lib 1. cap. 9]. 

! Pari jure erant cum Israelitis) Jus- 
tinus colloquio cum Tryphone : vpoorj- 
AÀvTos WepiTepyopevos, el To Aaw 7p00- 


kexopnkev, éaTiy we abTóxOcv. Pro- 
selytus qui circumcisus populo se aggre- 
gavit, par est indigenae. [p. 351. n. Vide 
tamen qus ad hunc I. annotavit Otto. 
H.] 

m Partim ut earum 
essent participes] Et ob id ad Paschalis 
ritus communionem admittebantur. | Vid. 
Exod. xii. 19, 47, 48]. 

? Ita edidimus, quum antea in om- 
nibus editionibus fuerit, desolationem 
precisam sine spe restitutionis, Nihili 
est illud precisam, junctum tw desola- 
tionem. Unde autem error typotheta- 
rum ab Auctore ipso rebus potius quam 
verbis intento non animadversus mana- 
verit, quivis facile conjicere potest. J.B. 


indication that it was the will of God that others besides the Israelites 
should be bound by that law. We have therefore no occasion to provo 
the abrogation of this law; for it could not be abrogated with regard 
to those who were never bound by it. With regard to the Jews, the 
obligation of the Ritual Law was removed on the promulgation of the 
Gospel, as was revealed to St Peter, Acts x. 15. The rest of the Jewish 
Law was abolished by the dispersion of the Jewish nation. 

8 What we Gentiles have gained by the coming of Christ is, not 
that we are freed from the law of Moses: but that, wherever formerly 


P, 
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Christianis preestandum. Fundamentum hujus observationis 
est, quod que virtutes a Christianis exiguntur, ut humilitas, 
patientia, dilectio, exiguntur Pin majore gradu quam statu 
legis Hebraice exigebantur: idque merito; quia etiam pro- 
missiones colestes in Evangelio multo clarius proponuntur. 
Hinc lex vetus comparatione Evangelii dicitur fuisse nec per- 
fecta, nec aueurros, Heb. vii. 19; vii. 7. et legis finis 
dicitur Christus, Rom, x. 5. lex autem manuductrix ad Chris- 
tum, Gal. ii. 25. Sic lex vetus de sabbato, ‘et altera de 
decimis, monstrant Christianos obligari, ne minus septima 
temporis parte ad cultum divinum, nec minus fructuum 
decima, in alimenta eorum, qui in sacris rebus occupantur, 
aut similes pios usus seponant. 


Lib. iv. cap. xxvi. Scriptor Synopseos 


P In majore gradu] Chrysostomus 
de Virginitate Lxxx1v. [Tom. vi. pag. 
295]. pelYova éwideixvucOa set ijv 
Gperny, ÜTi wodAad } ToU wvedmaros 
Xapis éxxéyvTat vuy, xal ueydÀs Tis 
TOU Xptorct 7rapovoías rj Swped. Major 
nunc virtus ostendenda est, quia multa 
nunc spiritus effusa est gratia, et ingens 
donum est Christi adventus. Similia ha- 
bet idem oratione, Esse ex neglectu 
vitia; et de jejuniis tertio ; et ad Roma- 


Sacre Scripture, qus inter opera est 
Athanasii, de capite quinto Matthrei 
agens, drirelyer Tas éy TG vóuo évTo- 
Ads, intensiora facit hic Christus legis 
precepta. [Tom. 11. pag. 122. a. 1686]. 

4 Et altera de decimis] Sic lege hao 
apud Christianos utitur Irenseus, Lib.1v. 
cap. xxxiv. et Chrysostomus sub finem 
capitis ultimi prioris ad Corinthios, et 
ad Ephesios ii. 10. 


nos vi. 14, et vii. 5. Adde Jreneum, 
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ciples, that, at least, if not more, is due from Christians. The foun- 
dation of this remark is this: that the virtues which are required of 
Christians, as humility, patience, kindness, are required in a greater 
degroe than they were under the Jewish Law: and that with good 
reason; because the heavenly promises are more and more clearly 
given in the Gospel. And hence, the Old Law is declared not to have 
been perfect, nor faultless : and Christ is called the end of the Law; 
and the Law a schoolmaster to lead us to Christ. [See the references in 
the text]. 

For example, the Old Law concerning the Sabbath, and the Law 
concerning Tithes, shew that Christians are obliged to give up not less 
than a seventh part of their time to divine worship; and not less than 
& tenth part of their goods for the support of those who minister in 
sacred things, and the like pious uses. 


CAPUT II. 
AN BELLARE UNQUAM JUSTUM SIT. 
I. Jus nature bello non repug- VII. Argumenta pro negante sen- 


nare, probatur rationibus : tentia ex sacris literis. 
IL Historia. VIII. Solutio argumentorum ex sa- 
III. Consensu. eris literis pro parte ajente. 
IV. Jus gentium non repugnare IX. Ezaminatur veterum. Chris- 
bello probatur. tianorum circa hano rem 
V. Jus divinum voluntarium, consensio. 
ante Evangelii tempus, bello Negans privatim consilio 
nonrepugnare probatur,cum potius, quam pracepto nixa, 
solutione objectionum. reprobatur. 
VI. Ad quaestionem, an bellum —— X. Affirmans, publica Ecclesice 
cum jure Evangelico pugnet, auctoritate, consensu, et tem- 
premonita. porum usu confirmatur. 


ISIS Juris fontibus, ad primam ac generalissimam veni- 

amus questionem, que heec est, an bellum aliquod justum 
sit, sive, an bellare unquam liceat. 

I. 1 H»c autem ipsa quastio, ut et ali» qus deinceps 
sequentur, ad jus nature primum exigenda est. M. Tullius 
Cicero tum tertio de Finibus, tum aliis in locis, ex Stoicorum 
libris erudite disserit, esse quedam prima nature, Grsecis ra 
"pira kata vow, quedam consequentia, sed qus illis 
primis preeferenda sint. Prima naturse vocat, quod simulatque 
natum est animal, ipsum sibi conciliatur et commendatur ad 
se conservandum, atque ad suum statum, et ad ea que con- 
servantia sunt ejus status diligenda: alienatur autem ab inte- 


CnaPrER II. Whether War ever be just. 


Havine seen what are the fountains of Jus or of Law, let us come 
to the first and more general question, which is this: Whether any war 
be just; or, Whether it ever be lawful to make war. 

. Y. 1 This question, and others which will follow, are first to be 
treated with reference to Natural Law. Cicero repeatedly speaks of 
certain First Principles, and certain other truths, the consequences of 
these, but of higher value than those. There is, according to him, 
& First Principle of Self-preservation. An anima], from its birth, is 
urged to care for and preserve itself, to choose the means of preserving 
its good condition, to shun destruction, and every thing which leads to 
its destruction. Thus there is no one who does not prefer to have the 
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ritu disque rebus, que interitum videantur afferre. Hinc 
etiam ait fieri, ut nemo sit, quin cum utrumvis liceat, aptas 
malit et integras omnes partes corporis, quam easdem usu 
imminutas aut detortas habere: primumque esse officium, ut 
se quis conservet in nature statu, deinceps ut ea teneat, quse 
secundum naturam sint, pellatque contraria. 

2 At “post hac cognita sequi notionem convenientisme 
rerum cum ipsa ratione qua corpore est potior; atque eam 
eonvenientiam, in qua honestum sit propositum, pluris faci- 
endam, quam ad qu sola primum animi appetitio ferebatur; 
quia prima nature commendent nos quidem rect rationi, 
P sed ipsa recta ratio carior nobis esse debeat quam illa sint a 
quibus ad hanc venerimus. Hsec cum vera sint et ab omnibus, 
qui judicio sano sunt preediti, facile sine alia demonstratione 
assensum impetrent; sequitur in examinando jure nature 
primum videndum quid illis naturse initis congruat, deinde 
veniendum ad illud, quod quanquam post oritur, dignius tamen 


* Post hac cognita sequi notionem 
convenientie rerum cum ipsa ratione] 
Seneca, ep. CXX1V : quemadmodum omnis 
natura bonum suum nisi consummata 
non profert, ita hominis bonum non est 
in homine, nisi cum in illo ratio perfecta 
est. 


b Sed ipsa recta ratio carior nobis 
esse debeat, quam illa sint a quibus ad 
hanc venerimus] Seneca, ep. Lxxvi: Id 
in quoque optimum est, cui nascitur, quo 
censetur ; in homine optimum quid est ? 
Ratio. vide et ep. cxxi. et cxxiv. Juve- 
nalis, Satyra xv: 


parts of his body sound and whole, rather than maimed and distorted. 
'The first business of each is to preserve himself in the state of nature; 
the next, to retain what is according to nature, and to reject what is 
contrary to it. 

2 After this Principle, there follows a notion of the Agreement of 
things with Reason, which is superior to the body; and this Agree- 
ment, in which what is reasonable (honestum) becomes our object, is 
seen to be of more importance than those things to which alone the 
first impulse of appetite tended. The first Principle [of self-preser- 
vation] commends us to Right Reason; but Right Reason ought to be 
dearer to us than those things by which we were first led to use it. 

This is allowed by all who are of sound mind, without demonstra- 
tion. Hence in examining what agrees with Natural Law, wo must 
first see what agrees with that first principle of Self-preservation; and 
afterwards proceed to that which, though subsequent in origin, is of 
greater dignity; and must not only accept it, if it be offered, but seek 
it with all care. 

3 This objoct, what is reasonable, (honestum,) has different ranges 
in different cases, according to the diversity of the matter. Sometimes 
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est; meque sumendum tantum, si detur, sed omni modo 
expetendum. 

3 Hoc ipsum vero, quod honestum dicimus, pro ma- 
teris diversitate, modo (ut ita dicam) in puncto consistit, ut si 
vel minimum inde abeas, ad vitium deflectas; modo liberius 
habet spatium, ita ut et fieri laudabiliter, Jet sine turpitudine 
omitti aut aliter fieri possit, ferme quomodo ab hoc esse ad 
hoc non esse statim fit transitus ; at inter aliter adversa, ut 
album et nigrum, reperire est aliquid interpositum, sive 
mixtum, sive reductum utrinque. Et in hoc posteriori genere 
maxime occupari solent leges tum divine, tum humana, *id 
agendo, ut, quod per se laudabile tantum erat, etiam deberi 
incipiat. Supra autem diximus, de jure nature cum que- 
ritur, hoc quzri, an fieri aliquid possit non injuste; injustum 
autem id demum intelligi quod necessariam cum natura ratio- 
nali ac sociali habet repugnantiam. 

4 Inter prima nature nihil est quod bello repugnet, 


melius nos 


Zenonis prsecepta movent: neque enim omnia, sed tamen, si una contentus sit, facit 


laudabiliter ; idque honestum est, sensu 


qusedam, : "in 
Pro vita facienda monent. illo latiori, Vide infra Lib. 1r..cap. v. 
(v. 106, seqq.) 89. J.B. 
! Exempli gratia, ubi nulla lege 3 Sic JUSTINIANUS Imp. in sua qua- 


Civili vetatur Polygamia, non peccat dam constitutione se tale quid egisse 
equidem, qui plures una uxores ducit; gloriatur: Licet, inquit, ii [veteres] qui 


it lies (as it were) in a point, so that if you depart from it by the 
smallest space, you fall into a fault: sometimes it has a wider field, so 
that the thing in question may be either done laudably, or omitted or 
done otherwise without pravity, according as we pass from the exist- 
ence to the non-existence of certain conditions*. Between black and 
white, we find intermediate and mixed degrees, which approach the 
one or the other. And it is in this latter class of cases that laws, both 
divine and human, are mainly occupied; aiming at this, that what of 
itself was only laudable, may become a duty. As we have said above, 
that when we examine concerning Natural Law, we inquire whether 
anything can be done not unjustly; and then that is understood to be 
unjust, which has a necessary repugnance with a rational and social 
nature, 

4 In the first principle of nature [Self-preservation] there is 
nothing which is repugnant to war: indeed all things rather favour it: 


* 'Thus polygamy may be blameless, permitted, or criminal, according to the 
state of law. Monogamy may be laudable when polygamy is permitted; but may 
be elevated into a duty in a better state of society. W. W. 
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imo omnia potius ei favent. nam et finis belli, vitte membro- 
rumque conservatio, et rerum ad vitam utilium aut retentio 
aut acquisitio, illis primis nature maxime convenit: et vi ad 
eam rem si opus sit uti, nihil habet a primis nature dissen- 
taneum, cum animantibus singulis vires ideo sint a natura 
attribute, ut sibi tuendis juvandisque sufficiant. Xenophon: 
Tad (ea emícrarai twa paynvy Exacta, ovóé Top evos 
dAXov paGovra 7 mapa Tis ducews’ omnia animantium 
genera pugnam norunt aliquam, quam non aliunde quam a 
natura didicerunt. In Halieuticon fragmento est: (ver. 7, 


et 8eqq.) 


AN BELLARE UNQUAM JUSTUM SIT. 


Omnibus hostem, 
Prsesidiumque datum sentire et noscere teli 
Vimque modumque sui. 


Horatius dixerat: [II. Sat. r. 53.] 


Dente lupus, cornu taurus petit; unde, nisi intus 
Monstratum ? 


Lucretius vero amplius: [Lib. v. ver. 1032, et seqq-.] 


Sentit enim vim quidque suam, qua possit abuti. 
Cornua nota prius vitulo quam frontibus exstant : 
*Illis iratus petit atque infensus inurget. 


id permittebant [ut scil. Hseres, et quiin 
ipsius potestate erant, testes essent in 
Testamento] hoc jure minime abuti eos 
debere suadebant : tamen nos...QUOD AB 
ILLIS SUASUM EST, IN LEGIS NECESSITA- 
TEM TRANSFERENTES, &c. Jnstit. Lib. 11. 
Tit. x. De Testam. Ordin. 8 10. Vide 
et Cop. Tuxopos. De Secundis Nup- 
tiis, Lib. 111. Tit. viii. Leg. ibique Doc- 
tissimum GOTHOFREDUM, Tom. 1. pag. 
285. J. B. 

€ Tillis iratus petit atque infensus 
inurget | Martialis 111. Epigr. 58: 

Vitulusque inani fronte prurit ad pugnam 

Porphyrius tertio De non esu animalium: 
[pag. 268]: vperov pév Exacroy older 


elre dabevés éco rw elre loyvpór. xal vd 
uiv pudrdrrerat, Tois 6 ypijrai, we 
7 dpóaXws uáv ddover. Gvuks dd Aéev xal 
ódovcir, lrwos 06 xA f, kal Bovs Képace * 
novit quodque animantium que pars sui 
infirma sit, que valida; illi cavet, hac 
utitur ; ut dentibus pardalis, leo et ungui- 
bus et dentibus ; equus ungula, bos cor- 
nibus. Chrysostomus, de Statuis unde- 
cimo : ta Goya wddw 4v TG cupa 
Td Uva éxet, olov ó Bovs d xépara, 
ToUs ó0óvTrasÓ cvs 6 dypws, Toc Óvv- 
xa$ ó Adwy. éuol àà oix ev TH icei 
TOU Gcopuaros TG Ü*Àa xaTréÜero ó 
Oeds, dÀAÀ' éEc ToU caparoe, Óeikvis 
Sti fuepoy Qeop 6 dvOpwwos, kal oTi 


for the end of war, the preservation of life and limb, and the retention 
or acquisition of things useful to life, agrees entirely with that princi- 
ple. And if force be requisite for this purpose, still there is in this 
nothing at variance with nature; for all animals are provided by na- 
ture with means for the very purpose of self-defence. So Xenophon, 
Ovid, Horace, Lucretius. Galen observes that man is an animal 


Car. II.) 


Quem sensum Galenus sic exprimit. 
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^ £4 
Daivera: *yovy €xaa Tov 


Exeivey TH pepe ToU coparos duvvopevov, 0 TAY üÀÀwv 
vxrepexe Loo yos Mev xvpirrmv srpiy guca Ta képa'a, WwAOs 
Ó trou Aakri(ov, ovderw aTepeais rais ómAais, dep "ye 
TO Mev GkvAüktoy Oakvetw eTiXeupoUy, Kav pnoerw kpa'repovs 


» 1 oo , 
€x9 Tovs odovTas. 


&ui tutelam uti quo mazime valet. 


Videmus animantium quodque eo ad 


Nam et vitulus nondum 


enatis cornibus ea parte minatur, et equulus nondum firma- 
tts ungulis calcitrat, et catellus dentibus nondum robustis 


morsitat. 


Idem Galenus de usu partium primo, hominem 


animal esse ait ad pacem bellumque natum, cui arma quidem 
agnata non sint, “sed apta armis parandis ac tractandis ma- 
nus: qua etiam pro armis uti sponte sua nec aliunde id edoc- 
tos infantes videmus. Sic et Aristoteles de partibus animalium 
quarto, capite x. manum homini ait esse pro hasta, pro ense, 
et pro armis quibuslibet, quia omnia potest sumere ac tenere. 

5 Recta autem ratio ac natura societatis, quz secundo 
ac potiore loco ad examen vocanda est, non omnem vim in- 
hibet, sed eam demum qus societati repugnat, id est, qua 
jus alienum tollit Nam societas eo tendit ut suum cuique 


salvum sit communi ope ac conspiratione. 


obx dei pot ray OT Ac TobTwy xaipós. 
xal yap voXXdxis wey abTÓ dvrorí(Ónu, 
ToÀÀdxie G6  ueTaxewíCQouat Ty! oby 
éhevOepos & xal daroXeXvpuéros, xal uy 
Ówrexot dvayxd{wpar Bacra(ew Td 
Dra, éwoincey abtra keyopicuéva Tijs 
Qóceos elvas THe dui** que postrema 
optime conveniunt cum iis, que ex Ga- 
leno in contextu sequuntur. Hoc enim 
dicit: Ratione qua carent, arma in ipso 
habent corpore, ut bos cornua, dentes 
aper, ungues leo. At mihi non in corpo- 
ris natura Deus arma posuit, sed extra 
corpus; hoc ipso ostendens mansuetum 
animal esse hominem, neque semper ta- 
lium armorum mihi esse tempus. Nam 


Quod facile intel- 


telum sape depono, resumo interdum. Ut 
igitur liberior solutiorque sim, neque 
semper cogar portare arma, fecit ea se- 
juncta esse a mea natura. [Tom. VI. 
pag. 587 ]. 

4 Sed apta armis parandis ac trac- 
tandis manus, qua etiam pro armis uti 
sponte sua nec aliunde id edoctos infantes 


. videmus] Cassiodorus de Anima: Et 


quoniam neque cornu, neque dente, neque 
Suga (sicut alia animalia) corporis hu- 
mani forma se prevalet vindicare, ro- 
bustus illi thoraz, brachiaque concessa 
sunt: ut illatam injuriam manu defen- 
deret, et objectu corporis quasi quodam 
clypeo vindicaret. [Pag. 296]. 


born for peace and war, not born with weapons, but with hands by 
which weapons can be acquired. And we see infants, without teach- 
ing, use their hands for weapons. So also Aristotle. [See the passages 
in the text. | 

5 Again, Right Reason and the nature of Society, which are 
next to be considered, do not prohibit all force, but that only rm ia 


[enoT.] 


De Offic. iti. 5. 


De Qffc. 1.11. 
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ligi potest locum habiturum; etiamsi dominium (quod nunc 
ita vocamus) introductum non esset: nam vita, membra, 
libertas, sic quoque propria cuique essent, ac proinde non sine 
injuria ab alio impeterentur. Sic et rebus in medio positis 
uti, et quantum natura desiderat eas absumere, jus esset oc- 
cupantis: quod jus qui ei eriperet, faceret injuriam : hoc ipsum 
autem nunc, postquam ex lege aut usu dominium formam suam 
accepit, multo intelligitur facilius: quod exprimam Tullii 
verbis: Ut si unumquodque membrum sensum suum haberet, 
ut posse putaret se valere si proximi membri valetudinem ad 
se traduvisset, debilitart et interire totum corpus necesse 
est: sic, si unusquisque nostrum rapiat ad se commoda 
aliorum, detrahatque quod cuique possit, emolumenti sui 
gratia, societas hominum et communitas evertatur necesse 
est: nam sibi ut quisque malit quod ad usum vite perti- 
neat quam alteri acquiri, concessum est non repugnante 
natura, illud natura non patitur, ut aliorum spoliis nos- 
iras facultates, copias, opes augeamus. 

6 Non est ergo contra societatis naturam sibi prospi- 
cere, atque consulere, dum jus alienum non tollatur: ac pro- 
inde nec vis, que jus alterius non violat, injusta est: quod 
idem Cicero ita extulit: Cum sint duo genera decertandi, 
unum per disceptationem, alterum per vim, cumque illud 


5 Locus Berosi refertur a JosEPHO, * Aut potius veteris Pocte, qui no- 
Antiq. Jud. Lib. 1. cap. 2, (cap. vii. 8 2). men Orphei adsumsit. Exstat frag- 
J. B. mentum apud CLEMENTEM ALEXAN- 


repugnant to Society; that is, that which is used to attack the Rights 
of others. For Society has for its object, that every one may have 
what is his own in safety, by the common help and agreement. Which 
consideration would still have place, even if property were not intro- 
duced: for even then, each one would have a property in his life, limbs, 
liberty; and these could not be attacked without wrong done to him. 
And also to use things which lay in common, and to take as much of 
them as nature should require, would be the right of the person who 
first took occupation of them ; and he who should prevent the exercise 
of this Right, would do the occupier wrong. And this is much more 
easily understood now, when property has taken & shape by law or 
usage: as Cicero says. [See the passage in the text.] 

6 Therofore it is not contrary to the nature of Society to take 
care of the future for one's self, so that the Rights of others be not 
infringed: and thus, even force, which does not violate the Right 
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proprium sit hominis, hoc belluarum, confugiendum est ad 
posterius si uti non licet superiore. Idem alibi: Quid est rp. rom. 
quod contra vim fieri sine vi possit ? Apud Ulpianum est : 
Vim vi repellere licere Cassius scribit, jus natura compa- Li. $97. 
ratur, apparet autem, inquit, ez eo arma armis repellere dei di 
licere. Ovidius dixerat (De Art. Am. ur. 492): 

Armaque in armatos sumere jura sinunt. 

II. 1 Id quod dicimus, non omne bellum juri nature 
adversari, probatur amplius ex sacra historia. Nam cum ad- 
versus Reges quatuor, qui Sodoma diripuerant, Abrahamus 
cum ministris ac foederatis suis armatus victoriam reportasset, 

Deus per sacerdotem suum Melchisedecum factum ejus pro- 
bavit. Ita enim illi Melchisedecus: Laus eit Deo altissimo, 
qui tradidit hostes tuos tn manum tuam, Gen. xiv. 20. At 
ceperat arma Abrahamus, ut ex historia apparet, sine spe- 
ciali Dei mandato: fretus igitur jure naturs vir non sanctis- 
simus tantum, sed et sapientissimus, etiam extraneorum ? Be- 
rosi atque *Orphei testimonio. Historia septem populorum 
quos Israelitis exscindendos Deus tradidit, non utar: fuit 
enim ibi mandatum speciale ad exequendam rem a Deo judi- 
catam in populos maximorum criminum reos: unde hzc bella 
in sacris literis Dei bella proprie nominantur, quippe Dei 
jussu non humano arbitrio suscepta. Ad rem magis pertinet 


DBINUM, Strom. Lib.v.[p.723]et apud Tractatum De Verit. Rel. Christ. Lib. 1. 
EvszBiUM, Prepar. Evangel. x11. 12: — $15. et in Matth. v. 31, sub fin, J. B. 
unde Auctor noster ipse attulit, Not. in 


of another, is not unjust. So Cicero, Ulpian, Ovid. [See the pas- 
sages. ] 

II. 1 Our doctrine, that all war is not contrary to Natural Law, 
is further proved from the sacred history. Abraham made war upon 
the four kings who had plundered Sodom, and was thereupon blessed 
by Melchisedec. This he did without the special mandate of God, as 
appears by the history: he must thereforo havo been justified by the 
Law of Nature: for he was 8 most holy and wise man, as even heathen 
authors declare. I do not use the history of the seven people, whom. 
God gave up to be rooted out by the Israelites: for the Jews had a 
special command for thus dealing with people guilty of enormous 
crimes; whence these wars are in Scripture called the wars of the 
Lord, as being undertaken by the command of God, and not by the 
will of man. An example more to the purpose is that in which the 
Jews, under Moses and Joshua, resisted the attack of the Amalekites: 

9—2 
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fecisse, mox tamen subjungit, cum arietes vel boves commi- 
sissent, et alter alterum occidisset, Q. Mutio auctore distin- 
guendum, ut si quidem is perisset qui aggressus erat, cessaret 
actio; si is, qui non provocaverat, competeret actio. Cui 
explicando serviet illud Plinii: 5JLeonum feritas inter se non 
dimicat, serpentum morsus non petunt serpentes ; sed st €is 
inferatur, nulla est cut non sit ira, non sit anima injuric 
impatiens, et prompta, st noceas, ad se defendendum ala- 
critas. 

IV. 1 De jure naturali ergo, quod et gentium dici 
potest, satis constat eo bella non omnia improbari. 

2 Jure autem gentium, voluntario itidem, non dam- 
nari bella satis nos docent historie, et omnium populorum 
leges ac mores. Imo 5jure gentium introducta esse bella 

L.EsWc dixit Hermogenianus: quod paulo aliter quam vulgo accipi 
Just. Jure. golet interpretandum censeo: nempe ut certa bellorum forma 
a jure gentium sit introducta, quam formam qu habeant bella, 
ea peculiares ex.jure gentium effectus consequantur: unde 


libro 1. cap. iii et compara qu: ad pre- — apud eundem Auctorem. Adeo ut in 
fationem ex Philone posuimus, § 7. unum compegerit Grotius duo loca 

5 Prima quidem verba istius loci le- — diversorum Scriptorum, dum scilicet ex- 
guntur apud PriwiUM, Hist. Natwr. — scribit alios, qui ita juncta adferunt: 
Lib. virt. Prefat.in fine. Verum reli- sic enim Franois. Connanus, Comm. - 
qua, ab illis, Sed si vis inferatur, &c. Jur. Civ. Lib. 1. cap. iv. num. 8. 
non ibi exstant, nec alibi, quod sciam, Marc. LxckLAMA, Membran. Lib. vir. 


and in repelling it. Thus Ulpian, after saying that an animal which is 
devoid of reason cannot commit wrong, still adds, that if rams or bulls 
fight, Q. Mutius had ruled that a distinction was to be made, and that 
if the one who had been the aggressor was killed, the action would not 
lie; but if the one who had given no provocation was killed, the action 
was good. [The misquotation from Pliny adds nothing to the argu- 
ment. | 

IV. 1 By Natural Law, then, [Jure naturali or Jure gentium] it 
is plain that all wars are not condemned. 

2 That by the voluntary or instituted Law of nations [see chap. I. 
$ ix. 2] wars are not condemned, we have evidence enough in the his- 
tories, laws and customs of all nations. Indeed Hermogenianus has 
said that wars were introduced Jure gentium, by Natural Law: which 
we are to understand thus: that by the Jus gentium a certain form of 
war was introduced, so that wars which take this form, have, jure gen- 
tium, certain effects. And hence we have a distinction, of which we 
shall afterwards make use, into a war formal according to Jus gentium, 
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distinctio nascitur, qua utendum nobis erit infra, in bellum rn. ui s. 
solenne juris gentium, quod et justum, id est plenum, dicitur, 
et non solenne, quod tamen non ideo justum esse desinit, id 
est juri congruens, Nam aliis bellis, modo sequa subsit causa, 
jus gentium non adsistit quidem, sed nec resistit, ut infra 
latius explicabitur. Jure gentium (inquit Livius) ita com- Lib. xni. 41. 
paratum est, ut arma armis propulsentur. Et Florentinus 
jus esse gentium ait, ut vim atque injuriam propulsemus, ut L.vwt vim. s. 
corpus nostrum tutemur. dias 
V. 1 De jure divino voluntario major est difficultas. 
Neque hic objiciat quisquam jus naturse esse immutabile, ac 
proinde a Deo nihil in contrarium potuisse constitui: id enim 
verum est in lis, quz jus naturse vetat aut precipit; non in 
lis, quze jure nature licent tantum: nam que ejus sunt generis, 
cum proprie juris naturse non sint, sed extra jus nature, et 
vetari possunt et prsocipi. 
2 Solet ergo primum a nonnullis contra bellum adferri 
lex data Nose ejusque posteris, ubi Deus sic loquitur, Gen. ix. 


Eclog. xr:r. pag. 394. Simile exem- 
plum videbimus infra, ad Lib. 1r. cap. ii. 
$ 13. Nota ult. Auctoris. J. B. 

& Jure gentium introducta esse bella] 
Scriptor vitarum illustrium in Themis- 
tocle: Professus est Athenienses suo 


cere possent, Deos publicos suosque pa- 
trios ac penates, quo facilius ab hoste 
possent defendere, muris sepsisse. [Conx. 
NEPOS, cap. vii. num. 4]. 

6 Non videtur de distinctione illa 
cogitasse Jurisconsultus: sed hoc velle 


consilio, quod communi jure gentium fa- — tantum, regulas, quse in Bello observan- 


which is also called a just or legitimate war, a complete war; and in- 
formal war, which may still be legitimate or just [in a more general 
sense,] that is, agreeable to justice. Informal wars, if there be a rea- 
sonable cause for them, are not supported by Jus gentium, but neither 
are they resisted by it, as will hereafter be shewn. Livy and Floren- 
tinus say that Jus gentium directs us to repel force by force. [See 
the passages.] 

V. 1 Concerning Instituted Divine Law [Chap. 1. § xv. 1] there 
is more difficulty. Nor is the objection valid, that Natural Law is 
immutable, and therefore cannot be changed, even by God: for this is 
true as to what is commanded or forbidden by Natural Law, but not 
as to what is only permitted. Things of that kind are not properly 
under Natural Law, but extraneous to it, and may be forbidden or 
commanded [by Instituted Law]. 

2 The first passage usually brought from Scripture, to shew that 
wars are unlawful, is the law given to Noah (Gen. ix. 5, 6). What is 
there said, Your blood of your lives I will require, at the hand of man 
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5,6. Quin etiam sanguinem vestrum, id est animarum 
vestrarum, reposcam : ab omni bestia reposcam eum: atque 
etiam de manu hominis alterius, utpote fratris, reposcam 
hominis animam. | Quisquis effuderit sanguinem hominis, 
qui est in homine, sanguis ejus effundetur : quia hominem 
ad effigiem suam fecit Deus. Hic ergo quidam illud, quod 
de reposcendo sanguine dicitur, generalissime intelligunt, et 
alterum de effundendo vicissim sanguine, comminationem esse 
volunt, non approbationem: quorum neutrum mihi se per- 
suadet. Nam interdictum de sanguine non effundendo latius 
non patet quam quod in lege est, Non occides; quod neque 
capitalibus suppliciis, neque bellis obstitisse manifestum est. 
Lex ergo tam hsc, quam illa, non tam novi aliquid consti- 
tuit, quam jus natur: prava consuetudine obliteratum declarat 
atque repetit: unde verba illa intelligenda in eo sunt sensu, 
qui vitium includit: sicut homicidi nomine non quamvis 
hominis cz:dem intelligimus, sed destinatam, et innocentis. 
Quod vero sequitur de sanguine vicissim effundendo, videtur 
mihi non factum nudum, sed jus continere. 

3 Rem ita explico. Natura non iniquum est, ut quan- 
tum quisque fecit mali, tantundem patiatur, juxta illud, quod 
»Rhadamanthi jus dicitur : 


Eixe mdÜo« ra r (pe£e Bixn xal lÓeia yévowro. 
Quie fecit si quisque ferat, jus fiet et squum. 


[Lis. I. 


tur, ut justum habeatur, ex preceptis 
naturalis Rationis constitutas fuisse et 
inductas. Talibus enim naturalis Ra- 
tionis dictatis censetur Jus gentium, ex 
mente veterum. J. B. 

b Rhadamanthi jus] Apud Apollodo- 
rum, Lib. 11. Nóuos 'PaóaudyÜov* os 
Gy dpivnra: TÓV xeipwv ddixwy dp- 


Eavra dOwov elvai. Lex Rhadamanthi : 


si quis se ultus sit de eo, qui prior vim 
intulerit, impune id ferat. (Cap. iv. § 9). 

7 Vide De Legib. Lib. 1x. Tom. 11. 
pag. 864, et seqq. J. B. 

! Leves fuisse ponas] Servius ad pri- 
mum librum ZEneidos: (vers. 136): 
Luetis : persolvetis. Et hic sermo a pe- 
cunia descendit : antiquorum enim pana 
omnes pecuniarig fuerunt. Et ad li- 
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will I require it, some understood in the most general sense; and what 
is said afterwards, Whoso sheddeth man’s blood, by man shall his blood 
be shed, they regard as a threatening, not an approval. I cannot assent 
to either opinion. The interdict concerning the shedding of blood is 
not of wider extent than the command, Thou shalt not kill: and this, it 
is plain, does not prohibit either capital punishment or wars. And 
the one law, as well as the other, does not constitute any new offence, 
but only declares and repeats the Natural Law, obliterated by evil 
custom. Whence the words [sheddeth man’s blood] are to be under- 
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Seneca pater hane sententiam sic retulit: Justissima patiendi 
vice, quod quisque alieno excogitavit supplicio, excipit suo. 
Ex hujus naturalis equitatis sensu Cain parricidii sibi conscius 
dixerat, Gen. iv. 14. qui inveniet me, interficiet me. Sed 
Deus primis illis temporibus aut ob hominum raritatem, aut 
quia paucis adhuc grassantibus minus opus erat exemplo, id 
quod naturaliter licitum videbatur edicto repressit, et con- 
tactum quidem ac commercium homicide defugi voluit, at 
vitam ei non eripi; quomodo et Plato ‘in legibus constituit, 
et olim in Grecia usurpatum his versibus docet Euripides: 
[ Orest. v. 511, segq.] 


.  Kados erro ravra sarépec ol madat' 
Els ónpdro» per dyn» ovx eto» mepay, 
Ov8 els awayrnp, 8s Tes aly €yov xvpet. 
@vyaios 8 dciovy, drramokreivau. 3¢ uj. 
Quam bene parentum provida setas statuerat, 
Ut cogeretur de via decedere, 
Hominumque visu cede patrata nocens, 
Fugaque lueret triste, non letho, scelus! 


Quo et illud pertinet Thucydidis: eixos TomaAat Gv perylo- Lm. ut $45. 
TO» GOmgudTov p aAakorepas «eicÜat auras (ras Cnuias), 
mapaBavonevwy dé TH ypovw eis TOv Üdvarov ai moAAal 
ayyxovot. Credibile est antiquitus quamvis gravium de- 
lictorum !leves fuisse penas: sed cum ew progressu tem- 


poris contemnerentur, ventum ad mortem. Lactantius: 9? Ad- Lactant 


brum secundum: (vers. 229). Ezpen- 
dere : tractum est a pecunia : nam apud 
majores pecuniarias panas constat fu- 
isse, cum adhuc rudi atate pecunie 
ponderaretur, quod ad capitis penam 
deinde usurpatum est. Ad sextum: 
(vers. 20). Pendere: tractum est a pe- 


Historie Naturalis, Lib. vit. cap. lvi: 
primum capitis judicium in Areopago 
esse actum. 

* Locus est Inst. Div. cap. 10, num. 
29. ubi agitur de Exsulibus, quibus, 
apud veteres Romanos, igni et aqua in- 
terdicebatur, J. B. | 


cuniaria damnatione, Memorat Plinius, 


stood as including criminality in the act: as the word homicide does not 
inean any killing of a man, but the intentional killing of an innocent 
man. What is added, his blood shall be shed in turn, appears to me to 
imply, not the mere fact, but the Law of justice. 

8 My explanation of the matter is this. It is naturally equitable 
that whatever evil any one has inflicted, the same he shall suffer, 
according to what is called the Law of Rhadamanthus. So Seneca. 
Cain, with a sense of this natural equity said (Gen. iv. 14), Every one 
that findeth me shall slay me. In the earliest times, however, for various 
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huc enim videbatur nefas, quamvis malos, tamen homines, 
supplicio capitis afficere. 

4 Ab uno facto illustri sumta conjectura divine volun- 
tatis in legem ivit, ita ut Lamechus quoque *simili facinore 
perpetrato impunitatem sibi ab hoc exemplo promiserit, Gen. 
iv. 24. 

5 At cum jam ante diluvium, gigantum setate, promiscua 
invaluisset csdium licentia, instaurato post diluvium humano 
genere, ne mos idem invalesceret, severius occurrendum 
Deus censuit: et repressa prioris sseculi lenitate, quod naturso 
non iniquum esse dictabat, et ipse permisit, ‘ut insons esset, 
qui homicidam occidisset: quod postea institutis judiciis sum- 
mas ob causas ad judices solos restrictum est; ita tamen ut 
moris pristini vestigium manserit in jure ejus, qui occisum 
sanguine proxime attingeret, etiam post Mosis legem, qua de 
re infra fusius agetur. 

6 Magnum habemus auctorem nostre interpretationis 
Abrahamum, qui cum legem Nos datam non ignoraret, arma 
sumsit in reges quatuor, ut que plane crederet cum ea lege 
non pugnare. Sic et Moses Amalecitis populum oppugnan- 


k Simili facinore perpetrato] Aut Mosem. 
potius, si quid simile perpetrasset : nam | Ut insons esset, qui homicidam oc- 
hunc sensum ferunt verba que apud  cidisset] Josephus: wapawa peév Toi 


reasons, this was not enforced; the manslayer was indeed shunned by 
men, but not put to death: as Plato directs in his Laws: and as 
Euripides states the usage of Greece in his Orestes. So Thucydides ; 
Lactantius. 

4 The example of Cain was regarded as establishing a law, so 
that Lamech (Gen. iv. 24) promised himself impunity, from this ex- 
ample, after the like deed. 

5 But since before the deluge, in the age of the giants, violence 
had become general, when after the deluge, God restored the raco of 
man, he provided by increased severity against the recurrence of the 
evil: and repressing the lenity of the former time, he gave his per- 
mission to that which was naturally equitable, that he who slew a 
homicide should be blameless. Which afterwards, when tribunals for 
high crimes were instituted, was confined to the judges. "Yet a vestige 
of the ancient usage remained in the Right of the avenger of blood, 
even under the Law of Moses, of which we shall hereafter speak. - 

6 We have a strong confirmation of this interpretation in Abra- 
ham, who, though he must have known the law given to Noah, took 
arms against the four kings. So Moses directed the Israelites to 
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tibus arma jussit opponi, naturze scilicet jure usus: nam Deum 
de hac respeciatim consultum non apparet, Exod. xvii 9. 
Adde jam, quod capitalia supplicia nec in homicidas tantum, 
sed et in alios facinorosos usurpata apparet, non modo apud 
populos extraneos, sed apud ipsos pis doctrine alumnos, 
Gen. xxxviii. 24. 

7 Nimirum conjectura divine voluntatis, ipsa naturali 
ratione adjuvante, a similibus ad similia processerat, ut quod 
in homicidam constitutum erat, in alios quoque eximie no- 
centes non iniquum videretur. Sunt enim qusedam, que vitse 
squiparantur, ut existimatio, pudor virginalis, fides matri- 
monii, aut sine quibus vita tuta esse non potest, ut imperii 
societatem continentis reverentia: adversum quse qui faciunt, 
ii homicidis meliores non videntur. 

8 Hue pertinet vetus, que apud Hebreeos exstat, traditio, 
leges plures Nose filiis datas a Deo, quse non omnes a Mose 
narrate sint, quia satis erat ad ipsius institutum, eas postea in 
lege peculiari Hebrseorum esse comprehensas Sic adversus 
nuptias incestas legem veterem, quanquam a Mose suo loco 
non memoratam, exstitisse apparet Levit. xvii. Inter ea 


copays dyÜpermirns daréyec0a. xal humana pure habeantur manus: quod si 
xaÜapeóew ddvov xal cpdcayrds tt: quis cedem commiserit, penam ferat. 
TotovrOo xoAdtec0ar. Edico ut acede (Lib. 1. cap. iii. § 8). 


fight against the Amalekites, not specially consulting God on this 
point. Add to this, that capital punishments are applied not only to 
homicides, but to other criminals, not only among other nations, but 
in the chosen people of God. Gen. xxxviii. 24. 

7 In fact men had proceeded from like to like, by the light of 
reason, in their conjecture of the divine will, and had judged that 
what was the appointed punishment of homicides was equitable also 
towards other great criminals. For there are things which aro to 
man of no less value than life, as good fame, virginity, conjugal 
fidelity: and things without which life cannot be safe, as a reverence 
for the sovereign authority which holds society together: so that 
those who assail these objects are held as no better than homicides. 

8 Connected with this is the tradition extant among the Jews, 
that there were given by God to the sons of Noah several laws; 
which are not all recorded by Moses, because it was enough for his 
purpose to give them afterwards as included in the particular law of 
the Hebrews. Thus it appears, Lev. xviii. 6, that there was an 
ancient law against marrying persons near of kin, though no such law 


44 AN BELLARE UNQUAM JUSTUM SIT. (Lr. I. 


autem, que Now liberis Deus edixit, hoc quoque aiunt 
fuisse, ut non homicidia tantum, sed et adulteria, et concu- 
bitus incesti, item violente rapins morte punirentur. Quod 
ipsum confirmant Jobi verba xxxi. 11. 

9 Jam vero data por Mosem lex sanctionibus capitalibus 
rationes adjicit, que apud alios populos non minus quam apud 
Hebrseum populum valent: ut Levit. xvii. 24, 25, 27, 28. 
Psal ci. 5. Prov. xx. 8. Et peculiariter de homicidio dicitur 
terra non posse expiari nisi sanguine homicide fuso, Num. 
xxxv. 31, 33. Preterea absurdum cogitatu est, Hebrmo 
populo indultum, disciplinam et salutem publicam ac singu- 
lorum munire poenis capitalibus, ac se bello tueri, ceteris 
autem regibus gentibusque idem eodem tempore non licuisse: 
neque tamen reges eos aut gentes unquam & prophetis admo- 
nitos improbari a Deo usum capitalium suppliciorum ac bella 
omnia, sicut de aliis peccatis admoniti sspe sunt. 

10 Imo contra quis non credat, cum lex Mosis de judi- 
ciis expressam habuerit divin: voluntatis imaginem, recte ac 
pie facturas fuisse nationes, que inde sibi exemplum pete- 


9 Vide Auctoris Tractatum De Verit. ! Vocem illam guedam addidi, ques 
Relig. Christ, Lib. 1. $ 15, in fin. pag. — excidit in omnibus Editionibus, et quam 
28. J.B. deesse nemo non videt. J. B. 


is previously mentioned by Moses. And the Jews say that among 
the laws given to Noah, were precepts that not only homicide, but 
adultery, incest, and robbery should be punished with death. And 
this is confirmed by Job, xxxi. 11; This is an heinous crime: yet tt is 
an iniquity to be punished by the judges. 

9 Moreover the law given by Moses gives reasons for capital 
punishments, which are valid among other nations as well as the 
Jews: as Lev. xviii. 24, &c., Defile not yourselves, &c. Peal. ci. 5, 
Whoso privily slandereth his neighbour, him will I cut of. Prov. xx. 8, 
A king that sitteth in the throne of judgment scattereth away all evil 
with his eyes. And especially concerning homicide, it is said, Num. 
xxxv. 33, that the land cannot be cleansed of the blood that ts shed therein 
but by the blood of him that shed tt. 

Further, it is absurd to suppose that the Hebrew people were in- 
dulged with the privilege of protecting public and private interests by 
capital punishments, and defending themselves by war, and that other 
kings and nations at that time had no such privilege: and that, this 
being so, those kings and nations were yet never rebuked by God for 
the practice of capital punishment and of war, as they were often re- 
buked for other offences. 
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rent? quod certe Grsecos, Atticos prsesertim, fecisse credibile 
est: unde ?tanta in jure veteri Áttico, et quod inde sum- 
tum est Romano xii. tabularum cum legibus Hebrsis simili- 
tudo est. Sufficere hsc videntur, ut appareat legem Nose 
datam non eum habere sensum, quem volunt, qui bella omnia 
eo argumento impugnant. 

VI. 1 Speciem majorem habent qu; ex Evangelio contra 
bellum adferuntur: in quibus examinandis non illud mihi 
sumam, quod sumunt multi, in Evangelio extra precepta cre- 
dendi et sacramentorum nihil esse quod non sit juris naturalis: 
id enim, quo sensu a plerisque sumitur, verum non puto. 

2 Illud libens agnosco, nihil nobis in Evangelio precipi, 
quod non naturalem habeat honestatem : sed non ulterius nos 
obligari legibus Christi, quam ad ea, ad qus jus nature per 
se obligat, cur concedam non video. Et qui aliter sentiunt 
mirum quam sudent, ut probent quedam ! que Evangelio 
vetantur ipso jure nature esse illicita, ™ut concubinatum, 
divortium, matrimonium cum pluribus feminis. Sunt quidem 
hsec ejusmodi, ut eis abstinere honestius esse dictet ipsa ratio; 


= Ut concubinatum, divortium] Spec- saris, alie Christi: aliud Papinianus, 
tat huc illud Hieronymi: [Ad Ocean. ^ aliud Paulus noster precipit. 
Tom. 1. p. 198. c.) Alie sunt leges Ca- 


10 On the contrary, we must suppose that, as the law of Moses 
was the expression of the divine Will, the other nations would do well 
and piously to take example by that law: which it is probable that 
the Greeks, and especially the Athenians, did: whence arises the so great 
similarity of the old Attic Law, and the Laws of the Twelve Tribes 
therefrom derived, with the Laws of the Hebrews. 

VI. 1 The arguments adduced against war from the Gospel are 
more specious : and in examining these, I shall not assume, as many do, 
that there is in the Gospel nothing, besides the precepts of belief 
and institution of the sacraments, which is not matter of Natural Law: 
for that, in the sense in which it is commonly understood, I do not 
believe. 

2 I willingly acknowledge that nothing is commanded us in the 
Gospel which has not a natural reasonableness: but I do not see why 
I should grant that we are bound to nothing by the Laws of Christ 
beyond what we are bound to by the Law of Nature. And when men 
maintain the contrary, it is wonderful to see what pains they are com- 
pelled to take to prove that some things which are forbidden by the 
Gospel, are also unlawful by the Law of Nature; as concubinage, 
divorce, plurality of wives. These things are such that reason itself 
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at non talia ut absque lege divina nefas in illis appareat. Ad 
illud vero quod Christiana lex precipit, ut alii pro aliis mortis 
periculo nos objiciamus, 1 Joh. iii. 16. quis dicat ipso ? nature 
jure nos obligari ? Justini dictum est: ro xard guow [3tovv, 
ovó€Tw TeTigTEevKOTos; égTiw “secundum naturam vivere, 
ejus est, qui nondum credidit. 

3 Sed né illos quidem sequar, qui aliud sibi sumunt non 
exiguum, Christum scilicet in tradendis preeceptis, quee extant 
Mattheei v. et deinceps, interpretem tantum agere legis per 
Mosem dats. Aliud enim sonant verba toties repetita, Au- 
distis dictum fuisse veteribus : Ego vero dico vobis: que 
oppositio: sed et Syriaca et alie versiones ostendunt, illud 
veteribus significare, ad veteres, non a veteribus ; ut vobis est, 
ad vos, non a vobis. Veteres autem illi non alii fuerunt, 
quam qui Mosis tempore vivebant: nam qus ut veteribus 
dieta recitantur, non legis peritorum sunt, sed Mosis, aut 
verbo tenus, aut sensu. Non occides, Exod. xx. 13. Quis- 
quis occiderit, tenebitur judicio, Levit. xxiv. 21. Num xxxv. 
16, 17, 30. Non mechaberis, Exod. xx. 14. Quisquis dimi- 
serit uxorem, det ei libellum divortii, Deut. xxiv. l. Non 
pejerabis, sed reddes Domino, que juraveris, Exod. xx. 7. 


2 Quidni? si recte jus illud intelli- — gomenis, ut in certis quibusdam casibus 
gamus. Vel exemplum Ethnicorum,qui ^ nonnulli plurimorum saluti vitam suam 
pro patria se morti devoverunt, id re- — donent. Adeoque ipsa obligatio Mar- 
fellit, Postulat omnino Societatis cus- — tyrii, qualis ab evangelio nobis imponi- 
todia, de qua Auctor noster in Prole- tur, s Lege Naturs ultimo deduci po- 


dictates that it is better to avoid them; but not such that they are 
seen to be criminal without the divine law. 

Again, who can say that such a Precept as that, 1 Joh. iii. 16, We 
ought to lay down our lives for the brethren: is binding by the Law 
of Nature? Justin Martyr says that to live according to nature is 
the condition of him who has not yet come to believe. 

8 Nor shall I follow those who make another large assumption, 
that Christ in delivering the precepts, Matt. v. et sqq. is only speak- 
ing as the interpreter of the law given by Moses. For a different 
notion is suggested by the words so often repeated: Ye have heard it 
said by them of old time: But I say unto you. Where the apposition 
shews, which tho Syriac and other versions express, that veteribus 
rather means to them of old time than by them; as vobis means to you, 
not by you. And these men of old time were those who lived at the 
time of Moses: for what is ascribed to them is not the dogmas of doc- 
tors of the law, but the doctrines of Moses, either in words or in 
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Num. xxx. 2. Oculum pro oculo, dentem pro dente (supple, 
reposcere liceat in judicio) Levitic. xxiv. 20. Deuteron. xix. 21. 
Diliges proximum tuum (id est Israelitam) Levit. xix. 18. et 
odio habebis inimicum tuum, ?puta septem populos, qui- 
buscum amicitiam colere quorumque misereri vetantur, Exod. 
xxxiv. ll. Deut. vi. 1. His addendi Amalecitse, in quos 
Hebrsei jubentur bellum habere implacabile, Exod. xvii. 16. 
Deut. xxv. 19. 

4 Sed ad intelligentiam verborum Christi omnino notan- 
dum, legem per Mosem datam dupliciter accipi: aut secun- 
dum id, quod commune habet cum aliis legibus, quse ab homi- 
nibus condi solent, quatenus scilicet graviora delicta penarum 
aspectabilium formidine coercet, Hebr. xi 2. et populum 
Hebreeum hac ratione in statu civilis societatis continet, quo 
sensu dicitur vouos evroA:5s capxicns, Hebr. vii. 16. et lex 
factorum, Rom. iii 27. aut secundum id, quod legis diving 
est proprium, quatenus scilicet etiam mentis requirit purita- 
tem, et actus aliquos, qui sine temporali pena omitti possunt : 
quo sensu vocatur vopos zvwevuaTikos, Rom. vii. 14. exhila- 
rans animum, Psalm. xix. qui Latinis xvii. 9. Legisperiti et 
Pharissi priore illa parte contenti, secundam, quz potior est, 


test. J. B. Philocalia dicuntur. (Cap. ix. pag. 36). 
5» Secundum naturam vivere, ejus est, © Puta septem populos] In hos odium 

qui nondum credidit) Locus Justini est lege permitti ait illustrissimus Abar- 

ad Zenam (pag. 389): idemque sensus — banel ad Deut. xxiii. 21. 

apud Origenem in excerptis illis, que 


sense: as appears by the examples. Thou shalt not kill, &c. An eye: 
Jor an eye, and a tooth for a tooth. Thou shalt love thy neighbour (tho 
Israelite), and hate thine enemy, the seven expelled nations, to whom 
the Jews were forbidden to shew mercy: to whom are to be added 
the Amalekites. [See the references.] 

4 To the understanding of the words of Christ, it is to be observed 
that tho Law given by Moses is taken in two senses: first, according 
to that which it has in common with other laws estahlished by men, 
as restraining grave crimes by visible punishments, and keeping the 
Hebrew poople in a state of civil society; in which sense, by it, every 
transgression and disobedience received a just reward, Heb. ii. 2; and in 
which sense, Heb. vii. 16, it is called the law of a carnal commandment ; 
and Rom. iii. 27, the law of works: and secondly, as requiring also 
purity of mind, and some acts which may be omitted without tempo- 
ral punishment, in which sense it is called the spiritual law, Rom. vii. 
14, rejoicing the heart, Psalm xix. The Lawyers and Pharisees, con- 


N 
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2 Quomodo vero? Alibi id explicat Rom. xiii. 4: De 
minister est tuo bono: quod si feceris quod malum est, 
metue ; non enim frustra gladium gerit : nam Dei minister 
est, vinder ad iram ei qui quod malum est fecerit. ? Jure 
gladii per complexionem omnis quidem coercitio intelligitur, 
quomodo etiam apud Jurisconsultos interdum ; sed ita tamen, 
ut pars ejus summa, id est verus gladii usus, non excludatur. 
Huic loco illustrando non parum servit Psalmus secundus, 
qui quanquam in Davide suam habuit veritatem, plenius tamen 
et perfectius ad Christum pertinet: ut discere est Actor. iv. 
25; xii. 33; Hebr. v. 5. Is autem Psalmus reges omnes 
hortatur, ut Dei filium venerabundi suscipiant: hoc est, ut se 
ministros ei exhibeant, qua reges sunt scilicet, ut recte ex- 
plicat Augustinus, cujus verba ad hanc rem pertinentia appo- 
nam: Zn hoc reges, sicut eis divinitus praecipitur, Deo 
serviunt, in quantum reges sunt, si in regno suo bona jube- 
ant, mala prohibeant, non solum qua pertinent ad humanam 
&ocietatem, verum etiam qua pertinent ad divinam religio- 
nem. Et alibi: Quomodo ergo reges Domino serviunt in 
' timore, nist ea, que contra jussa, Domini fiunt, religiosa, 

severitate prohibendo atque plectendo ? — Aliter enim servit 
qua homo est, aliter qua rex est. Mox: In hoc ergo ser- 
viunt Domino reges, in quantum sunt reges, cum ea faciunt 
ad serviendum illi, que non possunt facere nisi reges. 


Contr. Cres. 
Gram. iti. 51. 


* Argumentum istud, ut et plura ex 
sequentibus, per se equidem et directe 
eo tantum pertinet, ut capitalia sup- 
plicia ab Evangelio non tolli probetur: 
verum per consequentiam hinc deduci 


potest, neque bellum omne Christianis 
vetitum esse. Huc facit non tantum 
ratio ab Auctore adlata num. 13, istius 
paragraphi, sed etiam quod usus capi- 
talium suppliciorum non minus videatur 


2 But how do kings secure peace and tranquillity to their subjects? 
This he teaches, Rom. xiii. 4, He is the minister of God to thee for 
good, &c. The sword implies all controlling power, as also sometimes 
among the Jurists; but still, in such a manner that the highest kind 
of that power, the actual use of the sword, [that is, capital punish- 
ment and war,] is not excluded. This place is illustrated by Psalm ii., 
which though verified in David has a fuller accomplishment in Christ. 
[See the passages in Acts and Hebrews.] That Psalm exhorts tho kings 
of the earth to kiss the Son lest he be angry: that is, to do him service 
in their capacity of kings. [See the passages quoted from Augustine. ] 

3 (2) The second passage is, that already partly cited, Rom. xiii. 
There is no power but of God. The powers that be are ordatned of God, 
&c.: whence the apostle infers that we are to obey and honour the 
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3 Secundum argumentum przsbet nobis is ipse locus, IL 
cujus partem citavimus, ad Rom. xiii. ubi potestas summa, 
qualis est regia, a Deo esse dicitur, et Dei ordinatio vocatur ; 
unde infertur, ei et parendum et honorem exhibendum ; et 
quidem ex animo: et qui ei resistit, eum Deo resistere. Si 
ordinationis voce res intelligeretur, quam Deus tantum non 
vult impedire, quomodo se Deus habet circa actus vitiosos, 
jam inde nulla honoris, nulla obedientie, ad animum maxime 
pertinentis, obligatio sequeretur; nec quiequam diceret Apo- 
stolus, ubi hanc potestatem tantopere prsdicat atque com- 
mendat, quod non latrociniis et furtis conveniret. Sequitur 
ergo, ut ordinata hsc potestas voluntate Dei approbante 
intelligatur; unde porro infertur, cum Deus sibi contraria 
non velit, hanc potestatem cum voluntate Dei per Evangelium 
revelata et omnes homines obligante, non pugnare. 

4 Neque eliditur hoc argumentum eo, quod qui in im- 
peris erant eo tempore cum hsc Paulus scriberet, dicuntur 
alieni fuisse a Christiana pietate; nam primum id ita universim 
verum non est. Nam Sergius Paulus Cypri Propretor 
Christo nomen pridem dederat, Actor. xiii. 12. ut jam taceam 
quod de "'Edessenorum rege vetus fama tradidit, nonnihil [#us. E 
forte falso inquinata, sed ut videatur ex vero originem tra- 13] 
here. Deinde non de personis queritur, an impise fuerint, sed 
an illa functio in illis impia fuerit: quod dicimus ab Apostolo 


repugnare mansuetudini et clementiz 
Christiane, quam belum: unde, si 
priora tamen licent, posterius illicitum 
non esse, efficitur. Vide que de capi- 
talibus suppliciis ulterius dicentur infra, 


Lib. 11. cap. 20. 8 12. J. B. 

* Edessenorum] Est Edessa in Os- 
rotne. Nomen Abgari frequens illis 
locis. Apparet ex nummis, Tacito, Ap- 


piano, Dione tum in pridem editis, tum 


powers that are ordained; and that, from our hearts; and that he 
who resisteth the power resisteth the ordinance of God. By ordinance 
we cannot understand merely what God will not prevent, as he per- 
mits bad actions: for such permission would not impose any obliga- 
tion of honour or heartfelt obedience. On this supposition the Ápos- 
tle, in speaking so highly of the powers that be, would give a reason 
which is equally true of thefts and robberies. It follows then that the 
powers thus ordained, are approved by God; and since God cannot 
approve contradictory things, that this power is not at variance with 
the will of God revealed by the Gospel, and obligatory on all men. 

4 Nor is this argument refuted by the consideration, that the 
powers that be in St Paul’s time, were not Christian. For in the 
first place, this is not universally true. Sergius Paulus, the Propreetor 
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negari, quando illam functionem dicit a Deo institutam etiam 
pro illo tempore, ac propterea honorandam etiam intra animi 
recessus, quibus proprie solus Deus imperat. Potuit ergo 
et Nero, et rex ille Agrippa, quem ad Christi religionem 
amplectendam Paulus tam serio invitat, Act. xxvi. Christo se 
subjicere, et retinere hic regiam, ille imperatoriam potes- 
tatem: qu sine jure gladii et armorum intelligi nequit. Sicut 
ergo olim pia erant sacrificia secundum legem, quamvis ab 
impiis sacerdotibus celebrata ; sic ‘pia res est imperium, quam- 
vis ab impio teneatur. 

5 Tertium argumentum petitur ex Joannis Baptiste 
verbis, qui serio interrogatus a militibus Judeis (cujus gentis 
multa millia Romanis militasse ex Josepho et aliis scriptoribus 
manifestissimum est) quid haberent faciendum, ut iram Dei 
effugerent; non eos militia abire jussit, quod facere debebat 
si ea erat Dei voluntas, sed abstinere concussionibus ot falla- 
ciis, stipendiisque esse contentos, Luc. iii. 14. Ad hsc Bap- 
tistee verba, cum apertam satis militie approbationem con- 
tineant, multi respondent, quz» Baptista prsesoripsit ita discre- 


in novis excerptis, Capitolino. [Vide JU]. tum, Diss. virt. § 10, pag. 534, et seqq. 
SPANHEM. De Prast. et usu Numisma- — Tom. 1.] 


of Cyprus, had become a Christian; not to mention the ancient story 
concerning tho king of Edessa, perhaps distorted, but yot with a foun- 
dation of truth*. 

But in the next place, the question is not whether the persons wero 
impious, but whether their office was impious; which the Apostle 
denies, when he says that even at that timo it was ordained of God, 
and therefore was to be honoured from the heart, which is God's 
peculiar dominion. And thus Nero and king Agrippa might have 
submitted themselves to Christ, and have retained respectively the 
imperial and the royal power; which could not have subsisted without 
the power of the sword and of arms. And thus as under the Old Law, 
sacrifices were pious, though celebrated by impious priests, so govern- 
ment is a pious office, though it be held by an impious man. 

5 (3) The third argument is taken from the words of John the 
Baptist; who, when he was asked by the Jewish soldiers, (of which 
nation there were many thousands in the Roman army, as is manifest 
from Josephus and other writers,) What they should do, to avoid tho 
wrath of God; did not tell them to cease to be soldiers, which he 
ought to have done if such were the will of God; but told them to 
abstain from extortion, and to be content with their wages. 

* Barbeyrac remarks that the learned hold the story of Abgarus a ‘mera fabula." 
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pare a Christi preceptis, ut aliud docere potuerit Baptista, 
aliud Christus: quod quo minus admittam, hsc obstant. 
Joannes et Christus eodem exordio doctrinee, quam afferebant, 
summam indicarunt. Resipiscite: appropinquavit enim reg- 
num colorum, Matt. ii. 2; iv. 17. Christus ipse regnum 
celeste (id est legem novam: nam legem regni nomine appel- 
lare Hebreeis mos est) dicit cepisse invadi a diebus Baptiste, 
Matt. xi 12. Joannes dicitur preedicasse baptismum peni- 
tentis in remissionem peccatorum, Marc.i 4. Tantundem 
fecisse dicuntur Apostoli Christi nomine, Actor. ii. 38. Exigit 
Joannes fructus dignos poenitentia, et iis, qui talem fructum 
non proferunt, excidium minatur, Matt. iii. 8. et 10. Exigit 
opera dilectionis supra legem, Luc. ii. ll. Lex dicitur du- 
rasse usque ad Joannem, id est, ab illo incepisse doctrina 
perfectior, Matt. xi. 13. Et principimn Evangelii a Joanne 
ducitur, Marc. i. 1; Luc.i. 77. Ipse Joannes hoc nomine 
major Prophetis, Matt. xi. 9; Luc. vii. 26. missus scilicet. ad 
dandam cognitionem salutarem populo, Luc. i. 77. ad Evan- 
gelium annuntiandum, Luc. iii. 18. Neque usquam Joannes 


t Pia res est imperium, quamvis ab hunc locum epistole ad Romanos Chry- 
impio teneatur] Bene hoc exsequitur ad — sostomus. 


Since the words of the Baptist contain a manifest approval of a 
military life, many answer, that the exhortations of the Baptist and 
the precepts of Christ are widely different; so that the one might 
teach one thing, the other, another. This I cannot admit; for 

John and Christ announced their doctrine in the same manner; 
Repent, for the kingdom of heaven is at hand, Matth. iii. 2; iv. 17. 
Christ says that the kingdom of heaven, (that is the new law, for it 
is the Hebrew manner to call a law a kingdom,) is taken by force, 
from the times of John the Baptist, Matth. xi. 12. John is said to 
have preached the baptism of repentance for the remission of sins: 
Mark i. 4. The Apostles are said to have done the same in the 
name of Christ, Acts ii. 38. John requires fruits worthy of repent- 
ance, and threatens them with destruction who do not bring forth 
such, Mattb. iii. 8 and 10. He requires works of love beyond the law, 
Luke iii. 11; He that hath two coats, &c. The law is said to have en- 
dured until John, that is, à more perfect doctrine began with him, 
Matth. xi. 13. The beginning of the Gospel narrative is John: Mark 
i.1. Luke i. 77. John was on this account greater than the pro- 
phets, Matth. xi. 9, Luke vii. 26; being sent to give knowledge of 
salvation unto the people, Luke i. 77 ; and to preach the Gospel, Luke 
iii. 18. Nor does John anywhere distinguish Jesus from himself by 


IV. 
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Jesum a se distinguit przceptorum discrepantia (quanquam 
qui generalius et confusius, et rudimentorum more a Joanne 
sunt indicata, eadem diserte tradidit Christus vera lux) sed eo 
quod Jesus esset promissus ille Messias, Actor. xix. 4; Joan.i. 29. 
rex scilicet regni ccelestis, qui daturus esset in se confidentibus 
vim Spiritus Sancti, Matt. iii. 11; Marc. i. 8; Luc. iii. 16. 

6 Quartum hoc est argumentum, quod mihi ponderis 
non exigui videtur: Si tollatur jus capitalium suppliciorum, 
et armis cives tuendi adversus latrones ac przedones, maximam 
inde secuturum scelerum licentiam et quasi diluvium malorum, 
"cum nunc quoque constitutis judiciis segre reprimatur impro- 
bitas. Quare si mens Christi fuisset, talem rerum statum, 
qualis auditus nunquam fuerat, inducere, haud dubie verbis 
quam maxime disertis ac specialibus edicendum ei fuerat, ne quis 
de capite judicaret, ne quis arma ferret; quod fecisse nusquam 
legitur: nam qus adferuntur, aut valde sunt generalia, aut 
obscura. Docet autem ipsa squitas et communis ratio, non 
tantum verba generalia contrahi, et ambigua commode expli- 
cari, sed et a proprietate usuque recepto verborum discedi 


© Cum nunc quoque constitutis judi- — ToíTovs Qixacerripia Kal vopot kal Ti o- 
ciis egre reprimatur improbitas] Aid pla kal siddopot koXdaeov tTpdTos. 


— —— 0€ 


the difference of their precepts, (though what is indicated in a more 
general and confused and rudimentary manner by John, Christ, the true 
light, delivers clearly,) but by Jesus being the Messiah that was to 
come, Ácts xix. 4, John i. 29; that is, the king of the kingdom of hea- 
ven, who was to give the Holy Spirit to them that believed on him, 
Matth. iii. 11. Mark i. 8. Luke iii. 16. 

6 (4) In the fourth place there is this argument, which appears 
to me to have no small weight. If the right of inflicting capital 
punishments, and of defending the citizens by arms against robbers 
and plunderers, was taken away, then would follow a vast license of 
crime and a deluge of evils; since even now, while criminal judg- 
ments are administered, violence is hardly repressed. Wherefore if 
the mind of Christ had been to induce such a state of things as never 
was heard of, undoubtedly he would have set it forth in the clearest 
and most special words, and would have commanded tbat none should 
pronounce a capital sentence, none should wear arms: wbich we no- 
where read that he did: for what is adduced to this effect is either 
very general or obscure. Equity and common sense teach us that, 
in order to avoid that sense of passages which would lead to ex- 
treme incofiveniences, we may limit the range of general terms, and 
explain ambiguities, and even depart in some degreo from the pro- 
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nonnihil, ut is sensus evitetur, qui maxima secum incommoda 
sit allaturus. 

7 Quintum sit, quod nullo argumento ostendi potest lex 
Mosis, que ad judicia pertinebat, desiisse priusquam urbs ' 
Hierosolyma exscinderetur, et cum ea tum species tum spes 
reipublice concideret. Nam neque in lege Mosis ullus terminus 
isti legi prefinitur, neque Christus aut Apostoli usquam de 
istius legis cessatione loquuntur, nisi quatenus id comprehen- 
sum videri potest in reipublice (ut diximus) destructione: 
imo contra Paulus summum pontificem ait constitutum, ut 
judicium ferret secundum legem Mosis, Act. xxiii. 3. Christus 
ipse in prssfatione preceptorum suorum ait, non venisse se ad 
solvendam legem, sed ad implendam, Matt. v. 17. quod quem 
de ritualibus sensum habeat non obscurum eet; implentur 
enim lineamenta adumbrantia cum perfecta rei species exhi- 
betur: de legibus autem ad judicia pertinentibus quomodo 
verum esse potest, si Christus, ut quidam existimant, adventu 
suo ea sustulit? Si autem mansit obligatio legis, quamdiu 
stetit Hebrsorum respublica, sequitur ut Judei etiam ad 


Propter hos sunt judicia et leges et sup- — sostomus in sermone ad Patrem fidelem, 
plicia, totque penarum modi. Chry- — [Tom. vr. pag. 696]. 


priety and received use of words. 

7 (5) In the fifth place, it cannot be shewn by any argument that 
the law of Moses concerning the judgments of tribunals ceased to be 
in force before the city of Jerusalem was destroyed, and with it, the 
existence and the hope of the Jewish nation ceased. For there is 
neither in the law of Moses any term appointed for the force of the 
law, nor do Christ or his Apostles anywhere speak of the cessation of 
that law, except in so far as such an event may, as wo have said, be 
comprehended in the destruction of the Jewish state: on the contrary, 
Paul says that the high priest was appointed to judge persons accord- 
ing to the law, Acts xxiii. 3. Christ himself, in the preface to his pre- 
cepts says, that he was not come to destroy the law, but to fulfil it, 
Matth. v. 17. Now in what sense this is to be understood of the 
Ritual Law, is plain enough ; for the lineaments which shadow out an 
object are fulfilled when the perfect form of the thing is exhibited. 
But how can this be true of the Judicial Law, if Christ, as some hold, 
took it away by his coming? But if the obligation of the Law re- 
mained as long as the Jewish state continued, it follows that Jews, 
even though converted to Christianity, if they were summoned eran 
a magistrate, could not refuse, and ought not to judge otherwise t 
Moses had commanded. 


VL 
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Christum conversi, si ad magistratum vocarentur, eum defu- 
gere *non potuerint, ‘et ut judicare non aliter debuerint quam 


Moses preescripserat. 


8 Ego sane omnia expendens ne levissimam quidem con- 
jecturam reperio, qua motus vir aliquis pius illa tunc Christi 
loquentis verba audiens, aliter existimare potuerit. Illud 
agnosco, ante Christi tempus quzdam fuisse permissa, sive 
quoad impunitatem externam, sive etiam quoad animi puritatem 
(nunc enim ista distinctius exquirere, nec opus, nec otium est) 
qua Christus suam disciplinam sectantibus licere noluit, ut 
ob qualemcumque offensam uxorem dimittere, ab eo qui ls:se- 
rit in judicio exigere ultionem : sed: inter Christi preecepta et 
ilas permissiones est diversitas quedam, non est repugnantia. 
Nam qui uxorem retinet, qui ultionem sibi privatim debitam 
remittit, nihil facit contra legem ; imo hoc facit, quod lex 
maxime vult. Longe aliud est in judice, cui lex non permittet, 
sed imperat ut homicidam morte puniat, reus ipse futurus 
apud Deum ni fecerit. Huic si Christus interdicit, ne homicidam 
morte puniat, omnino contrarium legi precipit, solvit legem. 

9 Sextum sit argumentum ab exemplo Corneli Cen- 


* Scilicet ea de caussa, quod morte — alias quivis tenebatur Magistratum de- 
damnandi forent Rei. Neque enim latum omnino suscipere. Vide Notam 


8 Weighing the whole case, I do not see the slightest reason for 
thinking that any pious men, at that time hearing the words of Christ, 
could think otherwise. I acknowledge that before the time of Christ 
some tbings were permitted, either as matters of impunity, or as 
not destroying purity of mind, (4 distinction which we need not dwell 
upon here,) which Christ did not permit to his followers; as, to put 
away a wife for every cause, to sue one at law for satisfaction; but 
between the precepts of Christ and those permissions, there is a diver- 
sity, nota repugnance. For he who does not put away his wife, or 
who remits a satisfaction due to him, does nothing against the law: 
on the contrary, he conforms to the Law, in the highest degree. But 
the case of a judge is altogether different; for to him the Law does 
not permit, but commands him to punish the homicide with death; 
and he himself is guilty before God if he does not do this. And if 
Christ forbids him to punish the homicide with death, he commands 
what is altogether contrary to the Law; he destroys the Law. 

9 (6) The sixth argument shall be from the example of Cornelius 
the Centurion, who both received from Christ the Holy Ghost, the 
undoubted sign of justification, and was baptized in the name of Christ 
by the apostle Peter: but we do not read that he gave up the mili- 
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turionis, qui et Spiritum sanctum, signum indubitatum justifi- 
cationis, a Christo accepit, et in nomen Christi a Petro Apos- 
tolo baptizatus est: militiam autem abdicasse, aut ad eam 
abdicandam a Petro monitus non legitur. Sunt qui respon- 
deant, cum de religione Christiana a Petro sit institutus, 
simul censeri debere institutum de militia deserenda. Hi, si 
quidem certum eeset atque indubitatum inter Christi pre- 
cepta contineri interdictum militie, aliquid dicerent. Sed 
eum id nusquam alibi diserte exstet, certe de ea re aliquid 
hoc saltem loco, qui id maxime poscebat, dicendum fuerat, ne 
post ventura setas officii sui regulas ignoraret. Neque vero 
solet Lucas, ubi personarum qualitas specialem quandam vitse 


mutationem desiderabat, id silentio preeterire, ut videre est . 


tum alibi, tum Actor. xix. 19. | 

10 Septimum huic simile petitur ex eo, quod de Sergio 
Paulo ccpimus dicere. Nam in ejus conversi historia nullum 
est indicium ejurati magistratus aut admonitionis facts ut 
ejuraretur. Quod autem non narratur, cum narrari, ut dix- 
imus, maxime attineat, id nec factum censendum est. 

11 Octavum esse potest, quod "Paulus Apostolus, intel- 


Gallicam in h.). J.B. orum in se insidiis] Utitur hujus loci 
* Paulus Apostolus, intellectis Jude- —— auctoritate Concilium Africanum: [cap. 


tary life, nor was exhorted hy Peter to do so. 

Some reply that when he was instructed by Peter in the Christian 
religion, he was also instructed of the unchristian character of his 
military life. This would be to the purpose, if there wore any plain 
and certain interdiction of a military life in the precepts of Christ. 
But when there is nowhere such a thing in any clear form, it was 
plainly necessary that something should have been said on the subject 
in this place, where it was specially required ; in order that the ages 
to come might not be ignorant of the rules of its duty. And that 
Luke, when conversion led to any special change in the occupation of 
the converts, did not omit to state it, we see elsewhere, Acts xix. 19, 
Many of them also which used curious arts brought their books, &c. 

10 (7) A seventh argument of a like kind we draw from what is 
said of Sergius Paulus, as already partly noticed. For in the history 
of that convert there is no indication of his having abdicated the office 
of magistrate, or having been admonished to abdicate. Now what is 
not narrated, when, as we have said, it was highly important that it 
should be narrated, must be supposed not to have happened. 

11 (8) An eighth argument is, that the Apostle Paul, when he was 
apprized of the Jews lying in wait for him, directed the fact to be 


VII. 


VIII. 
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lectis Judzorum in se insidiis, Tribuno indicari eas voluit; et 

cum Tribunus milites ei addidisset, quorum prsesidio in itinere 

adversus vim omnem tutus esset, nihil contradixit, neque 

Tribunum aut milites monuit, Deo non placere, ut vis vi repel- 

latur. Atqui is erat Paulus, qui nullam occasionem edocendi 

officii aut omitteret ipse, aut omitti ab aliis vellet, 2 Timoth. iy. 2. 

IX. 12 Nonum accedat, quod rei honeste ac debits finis 

proprius non potest non esse honestus ac debitus.  Tributa 

ut solvamus honestum eet, atque etiam preeceptum conscien- 

tiam obligans, ut Paulus Apostolus explicat: tributorum 

autem finis est, ut potestates publice habeant unde sumtum 

faciant ad bonos tuendos, ac coercendos malos, Rom. xiii. 3, 

Hutiv.74 4, 6. Tacitus apposite ad hanc rem: JVeque quies gentium 

sine armis, neque arma sine stipendiis, neque stipendia sine 

tributis haberi queunt. Cui dicto simile est Augustini illud: 

Contr. Faut. Ad hoc tributa prestamus, ut propter necessaria militi 
stipendium prabeatur. 


93, pag. 258. Cod. Canon. Eccles. Afric. que estad Bonifacium : epistola c1iv. 
1615]. Quorum contra furorem possu- ad Publicolam, ubi hzc: Nequesi in illa 
mus non insolita, nec a Scripturis aliena arma scelerati homines incidissent, Pau - 
impetrare praesidia, quando Apostolus lus in effusione sanguinis eorum suum 
Paulus, sicut in Apostolorum actibus — crimen agnosceret. Idem Epistola cuxiv. 
fidelibus notum est, factiosorum conspi- Paulus egit, ut sibi tuitio etiam arma- 
rationem militari etiam submovit auxilio. — torum daretur. [Quse Epist. est Lx xx vir, 
Utitur et sepe Augustinus, ut Epist. L. edit. Benedictin. Epist. autem L. est 


made known to the captain, and when the captain had furnished 
soldiers, as à guard for him in his journey, he made no opposition, 
and did not warn the captain or the soldiers that it was displeasing to 
God to repel force by force. And yet Paul was one who neither 
omitted nor allowed others to omit any occasion of teaching men 
their duty, 2 Tim. iv. 2. 

12 (9) A ninth argument is, that if a thing be good and right, tho 
end to which it tends cannot be otherwise than good and right. Now 
to pay taxes is right, and is a thing even binding on the conscience, 
as the Apostle Paul explains: but the end to which taxes are subser- 
vient, (that is, one end among others,] is that the government may be 
able to maintain forces for the purpose of defending good citizens and 
restraining bad men, Rom. xiii. 8, 4, 6. Tacitus and Augustine both 
make this remark. [See the text. | 

13 (10) We have a tenth argument from Acts xxv. 11, where Paul 
says, If I be an offender, or have committed anything worthy of death, I 
refuse not to die. WhenceI collect Paul to have been of the opinion, 
that even after the publication of the Gospel-law, there arc some 
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13 Decimum argumentum przbet locus ille Actor. xxv. 
11, ubi Paulus ita loquitur: Si injuria quemquam affeci, et 
dignum aliquid morte commisi, Ynon recuso mori. Unde 
colligo, ita censuisse Paulum, etiam post publicatam Evangelii 
legem quzdam esse crimina, qus» morte plecti squitas ferat, 
aut etiam exigat: quod et Petrus docet, 1 Epist. ji. 19, 20. 
Quod si ea tum fuisset Dei voluntas, ut capitalibus judiciis 
absisteretur, potuerat quidem purgare se Paulus, sed non 
debuerat in hominum animis eam relinquere opinionem, quasi 
capite plectere nocentes nunc non minus quam olim liceret. 
Probato autem capitales penas post Christi adventum recte 
exerceri, simul probatum arbitror, bellum aliquod licite geri, 
puta adversus nocentes multos et armatos: qui ut rei fiant, 
acie vincendi sunt. Vires enim et resistentia nocentum, sicut 
in prudenti deliberatione suum habere momentum potest, ita 
de jure ipso nihil imminui 

14 Undecimum sit, quod in Apocalypsis prophetia prsedi- 


CLXXXIV. et Ep. CLIY. est xLvit.] 

* Hic, scilicet, inter alios, quos Auc- 
tor minime excludit, ut inepte hoc no- 
mine eum carpunt quidam Interpretes. 
J. B. 


YerOar 82 trois ox axorovbwe oic 
Gidaypaciw abTov  Biovrras, Neyoue- 
yous Óé povoy Xpioriavols, xal ud’ 
Uuwv, dtiovuev. Ut autem puniantur, 
qui non convenienter preceptis illis vi- 


vunt, el nomine solo sunt Christiani, et 
quidem a vobis, el nos optamus. [ pag. 50]. 


J Non recuso mori] Sic et Act. 
xxviii. 18: quia nulla in me erat mortis 
causa. Justinus Apologetico 11. koAdá- 


crimes which equity allows, or even requires, to be punished with 
death ; which also Peter teaches, 1 Epist. ii. 19, 20, If when ye be bu/- 
Jeted for your faults ye shall take it patently. If the will of God had then 
been that there should no longer be capital punishments, Paul might 
have cleared himself indeed; but he ought not to have left men to 
think that then, no less than previously, it was lawful to put criminals 
to death. But when we have proved that capital punishment may 
lawfully be practised after the coming of Christ, we have also proved, 
as I conceive, that war may be made lawfully, for example against an 
armed multitude of evildoers: who must be overcome in battle that 
they may be dealt with by justice*. For the power and the number 
of the evildoers, though it may have its weight in prudential delibera- 
tion, does not affect the question of what is rigbt. 

14 (11) An eleventh argument is, that in the Revelation, wars of 


* We may however remark that to treat the army of an enemy as a body of 
evildoers, is not the true view of war, nor necessary to its justification. War isa 
relation between two States ; and the Right of making war is a necessary Right of 
a State. See Elements of Morality, 775. 
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cuntur bella quedam piorum cum manifesta approbatione, 
xviii. 6, et alibi. 

15 Duodecimum esse potest, quod Christi lex solam 
legem Mosis, qua gentes ab Hebreis separabat, sustulit, 
Ephes. ii. 14. Quse autem natura, et bene moratarum gen- 
tium consensu honesta censentur, adeo non sustulit, ut sub 
generali preecepto omnis honesti ac virtutis comprehenderit, 
(Phil. iv. 8; 1 Cor. xi. 18, 14.) Jam vero criminum poena 
et arma, qus injuriam arcent, natura habentur laudabilia, et 
ad justitise, et ad beneficentite virtutem referuntur. Atque 
hic obiter notandus eorum est error, qui Israelitarum jus ad 
bellum deducunt ex eo solo, quod terram Canansam illis 
Deus dedisset. Est enim hec justa quidem causa, sed non 
unica, Nam et ante ea tempora pii rationis ductu bella ges- 
serunt: et ipsi Israelite postea alis de causis, ut David ob 
legatos violatos. Tum vero que humano jure quisque possi- 


* Vaticinium Esaia] Id de pace, 
que orbi contigit beneficio Romani im- 
perii, interpretatur Chrysostomus Ora- 
tione Christum esse Deum : xal óT: ob 
vayía éori uóvov xal dxivnros xal 
appayns, d\Aa xal wodAnv 7rpvraveó- 
cet TH olkovuévg étpryyny, kal al pév 
xard woAes Wodvapxiat xaraXvOrjoor- 
vat, xal al povapxlat, pia dé Tis Eorat 
BaciXeía els wavras dpOeica, kal +d 
qÀéov aurns év elpijyn éorat, ov xaba- 
wep éuwpoobev. Td này wadratdy xeipo- 
TéXvat wdyres xal piropes oma érí- 
erro xal évl waparatews torixa- 


cay. TOU XpicroU dé vapa'yevouévov 
wavra ékeiya OieA00n xal els uépos 
Ccwpiopévoy Ta Twy WoN\duwy vepiéo Tm. 
Neque vero predictum tantum est, stabi- 
lem fore, immotam, atque inconcussam 
hanc religionem, sed cum ea adventuram 
orbi pacem, desituras illis in singulis 
civitatibus plurium potentias, regnaque 
ipsa et unum fore super omnes imperium, 
ac ejus pleraque pacem habitura, contra 
quam ante fiebat, olim enim et opifices, 
et oratores induebant arma, consistebant 
in acie. Post Christi vero adventum 
cessavit mos iste, el ad definitum homi- 


the righteous against the wicked are predicted with manifest approval, 


xviii. 6, and elsewhere. 


15 (12) A twelfth argument may be this: that the law of Christ 


took away only the law of Moses in so far as it separated the Gentiles 
from the Jews: Ephes. ii. 14. But such things as are reckoned good 
by nature and the assent of the most civilized nations, it was so far 
from taking away, that it comprehends them under the general precept 
of all virtue, everything of good report, Phil. iv. 8. 1 Cor. xi. 13, 14. 
Now the punishment of criminals, and defensive war, are held praise- 
worthy by their nature, and come under the virtues of justice and well- 
doing. 

And hence, in passing, we may note the error of those who deduce 
the right of the Israelites to make war from the fact alone, that God 
had given them the land of Canaan. That indeed was a just cause, 
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det, non minus ejus sunt, quam si Deus donasset: id autem 
jus per Evangelium non tollitur. 

VIII. "Videamus nunc etiam quibus argumentis se ful- 
ciat adversaria sententia, quo facilius judicet pius sstimator 
utra preponderent. 

1 Primum adferri solet *vaticinium Esaige, qui futurum 1. 
dicit, ut populi gladios contundant in ligones, et lanceas in 
falces; neque gladium sumant alius in alium, neque bellum 
ultra addiscant, ii. 4. Sed hoc vaticinium aut sub conditione 
quadam accipiendum est, quemadmodum multa alia; ut nimi- 
rum intelligamus talem fore rerum statum, *si omnes populi 
Christi legem suscipiant atque impleant; quam ad rent Deus 
nihil sua ex parte passurus sit desiderari: certum autem est, 
si omnes sint Christiani, et Christiane vivant, nulla fore 
bella: quod Arnobius ita enuntiat: St omnes omnino, qui Adv. Gentes. 

cap. 6. 
homines esse se non specie corporum, sed rationis intelligunt 


num ordinem redacti sunt actus bellici. 
Habes sensum plane eundem apud Eu- 
sebium de Preparatione, Lib. 1. c. 4. 

* Si omnes populi Christi legem sus- 
cipiant atque impleant] Nam de Chris- 
tianis Justinus: ob aoXeuovuev ois 
éx0pois, non pugnamus in hostes. ( Apo- 
log. 11. pag. 60 in fin. ed. Sylb. ubi legi- 
tur, rovs éx0poós). Plane ut de Essenis 
Philo in oratione Omnem bonum esse 
liberum : (pag. 877, a.) BeAwy, rj axdv- 
TOV, 3] Erpidiay, xpdyovs, 5j Üwpaxcos, 1] 


Nullum inter eos reperias, qui aut jacula 
aut sagitias aut gladium aut galeam 
aut loricam aut scutum fabricet, nul- 
lum qui aut arma conficiat, aut machi- 
nas. Simile est quod Chrysostomus 
ait 1 ad Corinth. xiii. 3: Si esset inter 
homines qualis oportet dilectio, nullas 
fore penas capitales. [Oire yap vó- 
pev, oUre dixacornpiwy ééet, ov koAd- 
ceop, ov Tiuwpioy, oók dÀXAov Tov 
TOi0UT cv ovdevos. el yap avavres iyd- 
7rov, kal s|'ya7r vro, ovdty av r]Oíxgoev 


ovdeis, etc. Tom. 111. pag. 454]. 


daíóos ovdéva wap’ abTois dv eUpois 
Ónpiovpryóp fj m Aoroióv,r) umxavoaroióy., 


—MÀ— —Ó — ae 


but not the only cause. For before that time pious men, acting by the 
light of reason, had made war; and the Israelites themselves did so 
for other causes, as David, for the insult done to his ambassadors. 
For the possessions which any one has by human right are his no less 
than if God had given him them: and this right is not taken away by 
the Gospel. 

VIII. Let us now see what arguments are offered in support of 
the opposite opinion, that the pious reader, judging fairly, may see 
which side preponderates. 

1 (1) First, it is usual to adduce the prophecy of Isaiah, ii. 4; that 
the people shall beat their swords into plowshares, and their spears 
into pruning-hooks ; that nation shall not lift up sword against nation, 
neither shall they learn war any more. But either this prophecy is 


to be received conditionally, like many others ;—namely, that we are 2? 
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potestate, salutaribus ejus pacificisque decretis aurem vellent 
commodare paulisper, et non fastu et supercilio tumidi suis 
potius sensibus quam illius commonitionibus crederent, uni- 
versus jamdudum orbis mitiora in opera conversus usibus 
ferri, tranquillitate tn mollissima degeret, et in concordiam 
salutarem incorruptis foederum  sanctionibus conveniret. 
Lactantius vero hoc modo: Quid fiet, st omnes in concor- 
diam consenserint ? quod certe fieri poterit, si pernicioso 
et impio furore projecto innocentes ac justi esse velint ? 
Aut intelligendum est pure; quo modo si accipiatur, docet res 
ipsa impletum hoc nondum esse, sed implementum ejus, ut 
et conversionis generalis Judworum, adhuc exspectandum. 
Utrovis autem modo sumas, nihil hinc inferri potest adversus 
bellorum justitiam, quamdiu sunt qui pacis amantes pace frui 
non sinunt, sed vim eis intentant. 

2 Ex quinto Matthei capite plura argumenta depromi 
solent, ad quorum dijudicationem opus est animo repeti, quod 
paulo ante diximus: si Christo id fuisset propositum, omnia 
capitalia judicia, et jus bellorum tollere, facturum id fuisse 


Inst. Div. i. 
18. n. 16. 


b Quod Gracivertunt rà dówobvTi] 
Ut et Lucas in Stephani oratione: ó 
aduwv TÓ» wAnoloyv. (Act. vii. 27). 

* Confer heic Auctoris Epist. 1057. 
1. Part. J.B. 

€ Dimitte illi etiam pallium) Id ita 


exponit Cyprianus de bono Patientis : 
Ut tua ablata non repetas. (pag. 216). 
Irensus, Lib. 1v. cap. xxvii: (xiii.) Toi- 
lenti tibi tunicam, remitte ei et pallium : 
sed non quasi nolentes fraudari contris- 
temur, sed quasi volentes donaverimus, 


to understand that this would be the state of things, if all nations 
should receive and fulfil the law of Christ; to which end God de- 
clares that nothing is wanting on his part. For it is certain that if all 
be Christians, and live as Christians, there will be no wars: as Arnobius 
and Lactantius remark. (See the text. ] 

Or it may be understood absolutely; in which case the facts shew 
that it is not yet fulfilled, and that its fulfilment, like the conversion 
of the Jews, is still to be looked for. But in whichever way you take 
it, nothing can be inferred from it against the justice of wars; so long 
as there are persons who do not allow the lovers of peace to live in 
peace, but use force against them. 

2 From the fifth chapter of Matthew, many arguments are usually 
drawn; and in order to estimate the value of these, we must repeat 
what has been said already; That if the intention of Christ bad been 
to take away all capital punishment, and the right of making war, he 
would have done this in the most express and special words, in con- 
sideration of the magnitude and novelty of the thing: and all the 
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verbis quam maxime expressis ac specialibus, ob rei magni- 
tudinem ac novitatem; eoque magis, quod nemo Judsus 
aliter cogitare poterat, quam leges Mosis ad judicia et rem- 
publicam pertinentes vim suam in homines Judsos habere 
debere, quamdiu staret illa respublica. Hac ergo de re prze- 
moniti locorum singulorum vim ordine exploremus. 

3 Adversarim ergo sententie munimentum secundum ex 
istis verbis petitur: Audistis dictum fuisse, Oculum pro 
oculo, et dentem pro dente. Ego vero dico vobis, ne obsis- 
tite injurioso, (yw "quod Grseci vertunt r@ awovvr:, Exod. 
xi. 13.) sed cadenti te in dexteram mazillam, alteram 
quoque obverte. Hinc enim inferunt quidam, nullam injuriam 
aut repellendam, aut vindicandam, sive publice, sive privatim. 
$Atqui non hoc dicunt verba: neque enim magistratus hic 
alloquitur Christus, sed eos, qui impetuntur; nec de quavis 
agit injuria, sed de tali, qualis est alapa: sequentia enim 
verba restringunt preecedentium generalitatem. 

4 Sic in prscepto sequente: Qui velit tecum litigare, 
ut tunicam accipiat, "dimitte illi etiam pallium : non omnis 


gaudeamus. Et si quis te, inquit, an- — oratione de custodia reorum. Hierony- 
gariaverit mille passus, vade cum eo mus dialogo 1. adversus Pelagium: Do- 
alia duo, uf non quasi servus sequaris, cet Evangelium ei, qui nobiscum velit 
sed quasi liber precedas. Etiam Liba- judicio contendere, et per lites et jurgia 
nius, qui Evangelia legerat, laudat non — auferre tunicam, etiam pallium esse con- 
litigantes de chlamyde et tunica, in ^ cedendum. (Tom. 11. pag. 274 c). 


more on that account, that no Jew could think otherwise than that 
the laws of Moses which concerned the Jewish State and tribunals 
were to retain their authority over Jews, as long as the State existed. 
With this previous remark, let us consider in order the force of the 
particular passages. 

3 (2) The second argument then in favour of the opposite opinion 
is taken from these words: Ye have heard that it hath been said, An eye 
for an eye, and a tooth for a tooth: but I say unto you, that ye resist not the 
evil man: but whosoever shall smite thee on thy right cheek, turn to him 
the other also. Hence some infer that no injury is to be resisted or 
satisfaction for it to be required, either publicly or privately. But 
this is not what the words say: for Christ is not here addressing 
magistrates, but those who are assailed: nor does he speak of wrongs 
of all kinds, but of such as a blow on the cheek; for the subsequent 
words restrict the generality of the preceding. 

4 So in the following precept, Jf any man will sue thee at law, and 
take away thy coat, let him have thy cloke also: it is not every ap 


II. 






[Lis. I. 
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provocatio ad judicem aut arbitrum prohibetur, Paulo inter- 
prete, qui lites non omnes prohibet, 1 Cor. vi. 4. sed vetat 
Christianos in prophanis auditoriis inter se litigare, idque ad 
Judseorum exemplum, apud quos recepta erat sententia, Qué 
adducit negotia Israelitica ad extraneos, polluit nomen 
Dei: sed vult Christus ad exercendam patientiam nostram, 
de rebus, qu facile sunt recuperabiles, ut tunica, aut cum 
tunica, si opus sit, pallium, non contendi judicio, séd quamvis 
optimo jure nitamur, omitti juris persecutionem. Apollonius 


VE Tyansus negabat, philosophi esse qepi xpvatov craepec Bau, 
. de pecuniola litigare. 


Non improbat pretor (inquit Ulpi- 
anus) factum ejus qui tanti habuit re carere, ne propter 
eam sepius litigaret. Hac enim verecunda cogitatio ejus, 
qui lites exsecratur, non est vituperanda. Quod hic pro- 
bari & probis ait Ulpianus, hoc Christus imperat, ex rebus 
honestissimis et probatissimis deligens preeceptorum suorum 
materiam. At non hine recte colligas etiam parenti, etiam 
tutori nefas fore, id sine quo liberi, sine quo pupilli susten- 
tari nequeant, si cogatur, apud judicem defendere. Aliud enim 


4 Ut et patientia, et benignitas om- 
nibus innotescat] Justinus Apologetico 
11: vepl dé Tov dveEixaxous elvat xal 
Umnperixods Wat kal dopyijrovs, à é$n 
TaUTd dort. Que dixit, huc pertinent, 
ut adversus omnes simus patientes, offi- 


ciosi, minime iracundi. (pag. 49). 

€ Petenti abs te dato] Justinus Apo- 
logetico eodem: els $à 1d Kowwwvety 
Tots Óeouévoic xal undév wpds soapy 
woe, TaUTa pn? vavri Tc alToUv 


Ti digore, &c. (pag. 48). De commu- 


to a judge or an umpire which is forbidden, according to the inter- 
pretation of Paul, who does not forbid men having matters at law, 
1 Cor. vi. 4: only he forbids the Christians to go to law before the hea- 
then tribunals: and this he does by the example of the Jews, among 
whom this maxim was current; He who refers the concerns of the Is- 
raelites to the judgment of strangers, pollutes the name of God: but 
Christ, in order to exercise our patience, directs us that with regard to 
matters wbich may easily be replaced, as our coat, or if need be, our 
cloke along with our coat, we should not contend at law; but though 
our right be indisputable, abstain from prosecuting it judicially. Apol- 
lonius Tyanrsus said that a philosopher ought not to quarrel about 
paltry pelf. Ulpian says, The protor does not disapprove the act of 
him who thought it a good thing to have nothing, that he might have 
nothing to go to law about. For this temperate notion of those who hate 
lawsuits is not to be condemned. What Ulpian here says is approved by 
good men, is what Christ makes his command, choosing the matter of 
his precepts from the most approved and becoming examples. But 
you cannot infer from this that even a parent or a guardian is not to 
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est tunica et pallium, aliud totum illud unde vivitur. In Cle- 
mentis Constitutionibus de homine Christiano dicitur, si litem Lib. 1. 4. 
habeat, c7ovéa(érw dcadrvecOat, xàv den (AadOrvat v1, det 
operam, ut transigat, etiamsi quid damni accipiendum sit. 

Quod ergo de moralibus dici solet, hic quoque locum habet, 

non consistere hsec in puncto, sed habere suam quandam 
latitudinem. 

5 Sic in eo, quod deinceps sequitur, Qui angariabit | 
te ad milliare unum, abi cum eo duo: non dixit Dominus 
de centum milliaribus, quod iter hominem a suis negotiis lon- 
gius abduceret, sed de uno, et, si ita usu veniat, de duobus; 
quse deambulatio quasi pro nihilo ducitur. Sensus ergo est, 
in his, que nobis non multum sunt incommodatura, non 
urgendum nobis esse jus nostrum, sed cedendum plus etiam 
quam alter postulet, “ut et patientia, et benignitas nostra 
omnibus innotescat. 

6 Sequitur porro :. * Petenti abs te dato, et volentem a 
te mutuo sumere, ne rejice. Si in infinitum hoc producas, 
nihil durius. Qui domesticorum curam non agit, infideli est 


micandis vero facultatibus nostris cum — ni egenti. (pag. 47). Cyprianus Testi- 
egentibus, ef ne quid ad gloriam aucu- — moniorum, Lib. 111.1. Nemini negandam 
pandam faciamus, hac dirit: omni pe- — eleemosynam ; item illic: omni poscenti 
tenti date, etc. Alibi: wayri deouévp — te dato, et ab eo, qui voluerit mutuari, 
xotwevovrTes, communicantes nostra om- ne adversatus fueris. 


defend before the judge, if he be compelled, the means of subsistenco 
of a child or a ward. A coat and a cloke are one thing, but the neces- 
sary means of subsistence another. In the Clementine Constitutions 
it is said of a Christian, If he have a lawsuit, let him try to bring tt to an 
end, even if he have thereby to suffer loss. What is commonly said of 
moral rules applies here also, that right dealing does not lie in a point, 
but has a certain appropriate latitude. 

5 So in what follows, Whosoever will impose service as for one mile, 
go with him two: our Lord does not speak of a hundred miles, a dis- 
tance that would carry a man quite away from his business, but of one, 
and if need be, two; which is a trifling amount of walking. The 
meaning then is this; That in matters which are not very inconveni- 
ent to us, we are not to insist upon our right, but to give up even more 
than is asked, that our patience and kindness may appear to all. 

6 It is added, Give to him that asketh thee, and from him that would 
borrow of thee turn not thou away. If you carry this to an indefinite 
extent, nothing can be more harsh. He who does not care for his own 
is worse than an infidel, says St Paul, 1 Tim. v. 8. Lot us then -- 


[eror. ] : 


Lib. vi. 15. 
n. 9. 


an 
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deterior, inquit Paulus, 1 Tim. v. 8. Sequamur ergo eun- 
dem Paulum, optimum legis herilis interpretem, qui Corin- 
thios excitans ad beneficentiam in Hierosolymitanos exercen- 
dam, Non, inquit, ut aliis sit laxamentum, vobis res angus- 
te, sed ut cquabiliter vestra copia succurrat illorum 
inopie, 2 Cor. viii. 18. Id est (Livii verba in re non dis- 
simili usurpabo) ut ex eo, quod adfluit opibus vestris, susti- 
neatis necessitates aliorum: qui sensus est et in Cyro Xeno- 
phontis: à à ap tow wepooa OyTa TOV epoi apKouvTw, TOV TOS 
vds evoeias Twv idwy efaxovna. — Similem sequitatem ad- 
hibeamus interpretando prscepto, quod jam a nobis reci- 
tatum est. 

7 Lex Hebrsma sicut divortii libertatem indulgebat, ut ss- 
vitiee maritorum in uxores occurreret: ita etiam private ultio- 
ni, ad quam gens illa valde prona erat, coercends, jus lsso 
fecerat ab eo qui leserat, non manu sua, sed apud judicem 
exigere talionem : quod lex etiam xii tabularum secuta est; 
Si membrum rupit, talio esto. Christus vero majoris pati- 
entize magister tantum abest, ut illam in jam leso probet vin- 
dicte flagitationem, injurias quasdam ne arceri quidem vult, 
aut vi, aut judicio. At quales injurias? tolerabiles scilicet, 
? non quod non in atrocioribus quoque laudabile hoc sit, sed 
quod restrictiore quadam patientia contentus sit. Ideo exem- 


f Vestra copia succurrat illorum is, ot ka0' 8 obx éxet. Deus pro fa- 
inopie@] Seneca de beneficiis secundo: cultate poscit, quatenus habet quis, non 
Dabo egenti, sed ut ipse non egeam. . quatenus non habet. Quod ut recte in- 
(Cap. 15). Chrysostomus in locum ad  telligatur, accedant sequentia: évawei 
Corinthios hic productum: ó Oeós rd uà» rois Uwip O)vauuw, oüx dvayxaCer 
Kata diva dxravrei, kal kaÜ' 8 dye: — 0à moíTovs 7ojca( trairo. Laudat 


Paul, the best interpreter of his master's law, who, when exciting the 
Corinthians to beneficence towards those of Jerusalem, says, 2 Cor. 
viii. 13, Not that other men may be eased and ye burdened, but that your 
abundance may be a supply for their want. The like expressions are 
used by heathen authors, as Livy, Xenophon. (See the text.) 

7 As the Hebrew law allowed a liberty of divorce, to moderate the 
barshness of men towards their wives; so to restrain private revenge 
to which the nation was very prone, the law allowed the injured man 
to require from the injurer compensation or satisfaction, not with 
his own hand, but.before the judge. This was followed in the law of 
the Twelve Tables, which authorized retaliation. But Christ, a teacher 
of a better patience, is so far from approving the injured man who 
demands such satisfaction, that he will have some injuries not even 
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plum posuit in alapa, qus non vitam impetit, non corpus 
mutilat, sed tantum contemtum quendam nostri significat, qui 
nos nihilo deteriores facit. Seneca, libro de constantia sapi- Cs». 4 
entis, injuriam a contumelia dividit: Prior illa, inquit, 
natura gravior est: hee levior et tantum delicatis gravis, 
qua non leduntur, sed offenduntur. Tanta est animorum 
dissolutio et vanitas, ut quidam nihil acerbius putent. Sic 
invenias servum, qui flagellis quam colaphis cedi malit. 
Idem alio loco: Contumelia est minor injuria, quam queri 1. 10. 
magis quam ezsequi possumus, quam leges quoque nulla 
dignam vindicta putaverunt. Sic apud Pacuvium quidam : Perites, 


apud Non. 
Patior facile injuriam, si est vacua a contumelia, Et Rare’ 
apud Cecilium alius : Fallacia, ib. 
Facile seerumnam ferre possim, si inde abest injuria ; 
Etiamque injuriam, nisi contra constat contumelia ; 


Demosthenes: S0vóé yap ro turrecOa rois eXevÜépors 
dewov, xatwep dv detvov, adda có ep uBpea. Nec enim 
tam grave hominibus ingenuis verberari, quamquam et hoo 
grave, quam per contumeliam verberari. Is quem dixi 
Seneca paulo inferius ex contumelia dolorem, affectum esso ait, Cer. 19. 
quem humilitas animi moveat contrahentis se ob factum dic- 
tumve inhonorificum. 

8 In tali ergo circumstantia patientiam Christus precipit: 


quidem quod facultates exsuperat,(nem- mum dicto jam loco. 


pe in Thessalonicensibus) sed hos (A- * Locus est in Oratione Adversus 
chaos scilicet) non cogit idem facere. Midiam, pag. 395. B. Refertur et fusius, 
(Tom. rir. p. 641]. a Saturnino, Lib. 16. 8 0. n. De Panis. 


7 Non quod non in atrocioribus quo- J.B. 
que laudabile koc sit] Vide Chrysosto- 


repelled either by force or judicially. But what injuries? Such as are 
tolerable: not that the same course of action may not be laudable in 
more atrocious attacks : but because he contents himself with a patience 
within certain limits. And thus he takes as his example a blow on the 
cheek, which does not endanger the life or maim the body, but only 
expresses a contempt which does us no harm. 

In like manner Seneca, Pacuvius, Cecilius, Demosthenes, distin- 
guish between contumely and injury. [See the text.) And Seneca 
says that the pain of contumely is the feeling of the humiliated mind 
recoiling from an act or deed which assails our honour. 

8 In such circumstances Christ commands patience: and that ho 
may not be met by the common objection that By bearing one injury 
you incite another, he adds, that we are rather to bear a second injury 
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et ne quis tritum illud objiciat, ? Veterem ferendo injuriam 
invitas novam : addit, 5 potius etiam ferendam esse alteram 
injuriam, quam propulsandam priorem: quia scilicet "nihil 
inde ad nos mali pervenit, nisi quod in stulta persuasione 
positum est. Maxillam obvertere in Hebraismo est patienter 
ferre, ut apparet Esai.l 6; Jerem. iii. 8: !prsbere os con- 
tumeliis, dixit Tacitus Historiarum tertio '. 

9 Tertium argumentum peti solet ex eo, quod apud Mat- 
theum sequitur: Audistis dictum fuisse, Diliges proximum 
tuum, et odio habebis inimicum tuum: Ego vero dico vobis, 
Diligite inimicos vestros, benedicite eis, qui vos exsecrantur, 
precamint pro eis, qui infesti vobis sunt et vos persequuntur. 
Sunt enim qui existimant cum tali dilectione et beneficentia 
adversum inimicos et infestos pugnare tum judicia capitalia, 
tum bella. Sed facile id refellitur, si ipsum illud legis He- 


braice dictum consideremus. 


9 E. Publio Syro, referente AuLo 
GxzrL:0, Noct. Attic. xvii. 14. J. B. 

& Potius ferendam esse alteram inju- 
riam) Chrysostomus vit. ad Romanos: 
aUTra ydp 4 Aapxpa vixn, Td aAÀetov 
alte Tapacxeiv wy ovr erat, kal rovs 
dpove THe Wovnpas éviÜvulas abrou Tjj 
saWirela ris olxeias brepBivat paxpoe 
Ounias. Hee egregia victoria plus illi 
largiri quam velit, et fines improbe in 
illo libidinis liberalitate proprie pati- 
entia transcendere. [Tom. 111. pag. 98]. 


Precipiebatur Hebrais, ut 


hb Nihil inde ad nos mali pervenit, 
nisi quod in stulta persuasione positum 
est] Chrysostomus de Statuis prima: 
[Immo secunda. pag. 471. Tom. vi.] 
UBpis obn awd yuwuns Tov UBpiCovTwr, 
dÀÀ' dxd ris QiaÜéc ens THY Wacxev- 
TOV "| curie raTat, 3] awoAAuvTat. Contu- 
melie non ab inferentis animo ; sed ex 
judicio eorum, qui patiuntur, aut fit, 
aut perit. 

! Prebere os contumeliis] Preebere 
os, eo sensu et apud Terentium est 


than to repel the first; since we thereby receive no evil except what 
has its seat in a foolish persuasion. 

To give the cheek to the smiter, is a Hebraism implying to bear 
patiently, as appears, Isaiah l. 6, Jerem. iii. 3. Tacitus uses a similar 
expression. 

9 (3) A third argument is usually drawn from that which follows 
in St Matthew, Ye have heard that it hath been said, Thou shalt love 
thy neighbour, and hate thine enemy; But I say unto you, Love your 
enemies, bless them that curse you, do good to them that hate you, and 
pray for them that despitefully use you, and persecute you. There are 
who think that such love to enemies and assailants is inconsistent 
both with capital punishments and with war. 

But this is easily refuted if we consider this precept of the Hebrew 
law more nearly. The Hebrews were commanded to love their neigh- 
bour, that is, the Hebrew; for so the word neighbour is there taken, 
as we see, Levit. xix. 17, Thou shalt not hate thy brother in thy heart: 
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proximum diligerent, *Hebreum scilicet: ita enim vocem 
proximi ibi sumi ostendit Levit. xix. comma 17, collatum 
cum commate 18. At non eo minus imperatum erat magis- 
tratibus occidere homicidas, et alios graviter sontes: non eo 
minus tribus undecim ob delictum atrox justo bello persecutso 
sunt tribum Benjamiticam, Jud.xx. non eo minus recte David, 
qui prelia Domini preliabatur, regnum sibi promissum ab 
Isboseto armis repetit. 

10 Sit ergo nunc porrecta latius proximi significatio ad 
homines quosvis: omnes enim in communem gratiam sunt re- 
cepti: nulli populi a Deo devoti: licebit tamen in omnes quod 
tunc in Israelitas licuit, qui diligi sque tunc jubebantur, ut 
nunc quivis homines, Quod si etiam velis in Evangelica lege 
majorem dilectionis gradum imperari, consedatur et hoc, dum 
illud quoque constet, “non omnes sequaliter diligendos, sed 
magis patrem, quam extraneum. Sic etiam bonum innocentis 


Adelphis. (Act. II. Sc. 11. vers. 7). 

1 Apud Auctorem illum est: Mox 
ut preberi ora contumeliis. Cap. 31. Et 
os offerre contumeliis. Cap. 85. num. 6. 
Lib. 111. Hist. indicati. Sic et Livius 
dixit: Desiisse postremo prebere ad 
contumeliam os. Lib. 1v. cap. 35, num. 
10. que jam animadverto partim ob- 
servata a Clar. Clerico, in Matth. v. 39. 
Adde CicEkRox. 1. Ep. ad Attic. 18. 
peg. 145. Orat. pro S. Rosc. Amer. 
cap. 49, pag. 205. et in Verr. 111. 16, 


pag. 32. J.B. 

* Hebra&um scilicet] Cui par prose- 
lytus: leges autem de non nocendo 
etiam ad incolas illos incircumcisos, de 
quibus actum cap. 1, § xvi. porrigeban- 
tur. Ita Thalmudici. 

k Non omnes equaliter diligendos) 
Tertullianus adversus Marcionem iv: 
(Cap. 16). Secundus gradus bonitatis 
est in extraneos : in proximos primus. 
Hieronymus adversus Pelagium, dialogo 
1: Preceptum est mihi, ut diligam ini- 


thou shalt in anywise rebuke thy neighbour ; compared with verse 18, 
Thou shalt not avenge nor bear any grudge against the children of thy 
people, but thou shalt love thy neighbour as thyself. But notwith- 
standing this, the magistrate was commanded to put to death the 
manslayer and other great criminals: notwithstanding this, the eleven 
tribes justly made war upon the tribe of Benjamin for a heinous crime, 
Judg. xx.: notwithstanding this, David who fought the battles of the 
Lord, rightly won by arms from Ishbosheth the kingdom promised to 
him. [2 Sam. iii. 1.] 

10 Let it be granted then that the word neighbour is now to be 
extended more widely so as to include all men: for all nations are 
now received under one common rule of grace; no people is cut off 
from God; still there will be the same permission for all nations 
which there then was for the Israelites, who were then commanded 
mutual love, as all men now are. 

But if you allege that a greater degree of love is enjoined in 





70 


bono nocentis, bonum commune privato antehabendum or- 
dinate dilectionis lege. Ex dilectione autem innocentium 
nata sunt et judicia capitalia, et pia bella. Vide sententiam 
moralem, que extat Prov. xxiv. 1l. Debent ergo Christi 
precepta de singulis diligendis atque adjuvandis ita impleri, 
nisi major ac justior dilectio impediat. Notum est dictum 
vetus : ! Zam omnibus parcere crudelitas est, quam nulli. 
11 Adde, quod inimicos diligere jubemur Dei exemplo, 
qui malis solem suum oriri facit. At idem Deus de quibusdam 
malis et in hac vita poenas sumit, et olim sumet gravissimas, 
Quo argumento simul solvuntur ea, que de lenitate Christianis 
precepta ad hanc rem adferri solent. Nam Deus lenis, mise- 
ricors, longanimis appellatur Jons iv. 2; Exod. xxxiv. 6. At 
Sejusdem in contumaces iram, hoo est, puniendi voluntatem, 
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micos, el orem pro persecutoribus. Num- 
quid justum est ut ita diligam, quasi 
proximos et consanguineos, ut inter emu- 
lum et necessarium nulla distinctio sit ? 
(Tom. 11. pag. 274. c). 

| Tam omnibus parcere crudelitas 
est, quam nulli] Verba sunt Senecs 1. de 
Clementia, cap. 11. Chrysostomus 1. 
ad Cor. iii. 12, et sequentibus, de ponis 
humanis agens: o00à d»Üperrmoi dpuó- 
TnTt TavTa *páTTovctw, dÀÀa Piray- 
Opwwria’ non ex sevitia, sed ex bonitate 


donium). Sicut est aliquando miseri- 
cordia puniens, ita el crudelitas parcens. 
Imperatores, Valentinianus, Theodo- 
sius, et Arcadius, in lege Tertia, Co- 
dice Theodosiano, de defensoribus civi- 
tatum: Removeantur patrocinia, que 
favorem reis et auzilium scelerosis im- 
pertiendo maturari scelera fecerunt. To- 
tilas apud Procopium Gotthicorum 11: 
[immo Lib. 111. cap. 8]. Tó Te éEapap- 
vTavew kal TÓ dtaxwr\vew rjv. els ois 
)j4apry)kórae tiwplay, oluat, év low 


talia faciunt omnes. (Tom. 11. pag. 
297). Augustinus: (ep. LIv. ad Mace- 


éc ví. Peccare et prohibere panas pec- 
cantium in pari pono, Vide que dicen- 


Gospel-law, this also may be conceded, provided we make this reservo, 
that all are not to be loved equally, but, for example, a father more 
than a stranger: and thus, the good of the innocent is to be preferred 
to the good of the guilty, public good to private good. Now capital 
punishments and just wars arise from our love of the innocent. See 
Prov. xxiv. 11, Jf thou forbear to deliver them that are drawn unto 
death, and those that are ready to be slain, &c. And thus the pre- 
cepts of Christ respecting loving and helping all are to be fulfilled in 
such a way that a greater and juster love do not interfere. There is 
a noted ancient saying, Jt is as great a cruelty to be indulgent to all as 
to none. 

11 Add that we are commanded to love our enemies by the exam- 
ple of God, who makes his sun to rise on the unjust. Yet the same God 
punishes some evil deeds in this life, and will hereafter punish them 
in the heaviest manner. And the same argument solves what is said on 
this subject about the injunction to Christians to be merciful. For God 
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passim describunt sacre litere, Num. xiv. 18; Rom. ii. 8. 
Et hujus ire minister constitutus est Magistratus, Rom. 
xiii, 4. Moses ab eximia lenitate prsedicatur: at idem ponas 
de sontibus exegit, etiam capitales. Christi lenitatem et pati- 
entiam imitari passim jubemur. At "Christus est qui et 
Judseos inobedientes suppliciis affecit gravissimis, Matt. xxii. 7. 
et impios in die judicii pro meritis est damnaturus. Magistri 
lenitatem imitati sunt Apostoli, qui tamen "potestate sibi divi- 
nitus data usi sunt ad poenam facinorosorum, 1 Cor. iv. 21; 
y. 5; 1 Tim. i. 20. 

12 Quartus locus qui objicitur est Rom. xii. 17. Nemini 
malum pro malo reddite: procurate honesta in omnium 
conspectu : si fieri potest, quantum in vobis est, cum omni- 
bus hominibus in pace viventes, non vosmetipsos ?ulciscentes, 


tur Lib. 11, cap. xxi. § 2. 


3 Kjusdem in contumaces iram] Vide 


hac de re Cyrillum libro v. contra Ju- 
lianum, (Pag. 173, seqq.) 

m Christus est qui Judaeos inobedi- 
entes suppliciis affecit gravissimis) Adde 
loca Matth, xxi. 41; Lucs xix. 12, 14, 
27. Chrysostomus ad Rom. xiv. narratis 
malis Hierosolymorum : (Tom. 111. pag. 
205). br. da X pio Tóc avrods Tavra elp- 
ydcaro, dxovcoy abToV TOVvTO "poAé- 
qorros xal àid wapaPoAwy, kal cades, 
«ai Óiappióny. Christum esse qui hac 
Jecerit, audi ipsum predicentem, tum per 


parabolas, tum aperte et exerte. Similia 
habet oratione secunda adversus Judzos. 

® Potestate sibi divinitus data usi 
sunt] Chrysostomus 1 Cor. iv. 21. dve- 
Aw, Tnpoce ; Err yap vyeüua vpaó- 
TüTO€ kal wvevua alornpérnros. In. 
terficiam, mutilabo ? est enim ut lenitatis 
ita et severitatis spiritus, [Tom. 111. 
pag. 321.) Vide et Augustinum de ser- 
monibus Domini in monte, lib. 1. et 
alios, quos citat Gratianus Caus, xx111. 
quiest. viii. 

9 Ulciscentes] Vulgata interpretatio 
in hoc loco habet defendentes. Sed ea 


is called merciful, gracious, longsuffering, Jonah iv. 2, Exod. xxxiv. 6; 
and yet Scripture everywhere speaks of his wrath, that is, of his inten- 
tion to punish, in reference to the rebellious, Num. xiv. 18, Rom. ii. 8. 
And of this wrath, the magistrate is constituted minister, Rom. xiii. 4. 
Moses is praised for his extreme gentleness; yet Moses inflicted 
punishment, even capital punishment, on the guilty. We are every- 
where commanded to imitate the gentleness and patience of Christ. 
Yet Christ it was who inflicted the most severe punishment on the 
disobedient Jews; Matth. xxii. 7. [In the parable, He destroyed those 
murderers, and burnt up their city.] The Apostles imitated the gentle- 
ness of their master; and yet they used their divinely-given power 
for the punishment of evil-doers: 1 Cor. iv. 21, Shall I come unto you 
with a rod? v. b, To deliver such a one unto Satan for the destruction of 
the flesh; 1 Tim. i. 20, Whom I have delivered unto Satan. 

12 (4) The fourth passage which is objected is Rom. xii. 17, 
Recompense no man evil for evil, 6c. But here too the same answer as 
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(Lis. I. 


dilecti, sed date locum ire: scriptum est enim; Meum est 
ulcisci: ego rependam, dicit Dominus. taque si esurit 
inimicus tuus, ciba eum; st sitit, da ei potum: hoc enim si 
Jeceris, carbones ignis coacervabis in caput ejus. Ne vin- 
citor a malo, sed vince bono malum. Sed hic quoque 
eadem, quse ad locum superiorem patet responsio. Nam quo 
tempore dictum fuerat à Deo, Meum est ulcisci, ego repen- 
dam; eo ipso tempore et judicia capitalia exercebantur, et 
de bellis scriptee erant leges. Quin et beneficia inimicis (popu- 
laribus scilicet) exhiberi jubentur, Exod. xxiii. 4, 5b. Hsc 
tamen, ut diximus, neque pcenis capitalibus, neque bellis justis 
in ipsos etiam Israelitas obstabant. Quare ne nunc quidem 
verba eadem, aut preecepta similia, quamvis latius patentia, in 
talem sensum rapienda sunt: eoque minus quia capitum sec- 
tiones non ab Apostolis sunt, aut eorum setate, sed multo 
serius factee ad dividendam lectionem et faciliorem locorum 
allegationem. — Quare quod nune xiii caput inchoat, Omnis 


etiam incredibile videretur a Deo exspec- 
tare defensam, edicendam postea per 


vox sepe a Christianis in ulciscendi 
sensu posita invenitur. Tertullianus de 


Patientia: (Cap. x.) Jam si levius 
defendaris, insanies : si uberius, onera- 
beris. Quid mihi cum ultione, cujus 
modum regere non possum per impa- 
tientiam doloris ? Adversus Marcionem, 
ii.: non enim injurias mutuo exercenda 
licentiam sapit, sed in totum cohibende 
violentia prospicit, ut quia durissimo et 
infideli in Deum populo longum vel 


Prophetam, Mihi defensam, et ego de- 
Jendam, dicit Dominus: interim com- 
missio injurie metu vicis statim occur- 
sure repastinaretur : et licentia retri- 
butionis prohibitio esset provocationis ; 
ut sic improbitas astuta cessaret, dum 
secunda permissa, prima terreur; et 
prima deterrita, nec secunda committitur, 
que et alias facilior timor talionis per 


above is evidently applicable. For at the very time at which God said, 
[as here quoted by St Paul,] Vengeance is mine, I will repay, (Deut. 
xxxii. 35] capital punishments were practised and laws concerning 
war were given. So again they are commanded to do good to their 
enemies, Exod. xxiii. 5: Jf thou meet thine enemy’s oz or his ass going 
astray, &c. (that is, among their fellow-citizens ;) and yet this did not 
prevent, as we have said, either capital punishments, or wars among the 
Israelites themselves. And therefore the same words, or similar pre- 
cepts, though at present having a wider application, are not now to be 
wrested to such a sense. And this the less, because the division of 
chapters, as we now have it, was not made by the Apostles, nor in 
their age, but much later for convenience of reading and reference: 
and therefore what now begins chapter xiii. Let every soul be subject to 
the higher powers, and what follows, must be taken in connexion with 
the precepts against recompensing evil for evil. 
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anima potestatibus supereminentibus subjecta esto, et que 
sequuntur, cum illis de ultione non expetenda prreceptis 
cohesit. 

13 In hac autem dissertatione dicit Paulus, potestates 
publicas Dei ministras esse, et vindices ad iram (id est ad 
ponam) in maleficos: eo ipso apertissime distinguens inter 
ultionem publici boni causa, que Dei vice exigitur, et ad 
ultionem Deo reservatam referenda est; et ilam explendi 
doloris, quam paulo ante interdixerat. Nam si ultionem etiam 
illam, qus» boni publici causa exigitur, in illo interdicto com- 
prehensam velis quid erat absurdius, quam cum dixisset 
abstinendum a poenis capitalibus, deinde subjicere, in hoc 
potestates publicas a Deo constitutas, ut pcenas vice Dei 
exigant ? | 

14 Quintus quo nonnulli utuntur locus est 2 Cor. x. 3. 
Quanquam in carne ambulantes, nequaquam carnis bella 


gerimus. 


eundem saporem passionis. Nihil ama- 
rius quam id ipsum pati, quod feceris 
aliis. (Cap. 18). De Monogamia: Alia 
defensa qualescumque fuerunt, non ta- 
men septuagies septies, quod duo matri- 
monia meruerunt. (Cap. 4). Locum 
Pauli, de quo hic sermo, non male ex- 
plicat Augustinus epistola cLrv: Hine 
autem dictum est, non resistamus malo, 


Nam arma militie nostra ?non sunt carnalia, 


animum pascit. Vide que infra Lib. 11. 
cap. xx. § v. et x. 

P Non sunt carnalia] Chrysostomus 
hoc loco: ó-Aa capxixa intelligit aAov- 
tov, OóELa», dvvactelay, ebyAwrriay, 
deivornra, 7 epiÓpouds, xoXakeías, Uro- 
xpices. Opes, gloriam, potentatum, 
eloquentiam, solertiam, prensationes, 
assentationes, fallacias. [Tom. 111. pag. 
658]. 


ne nos vindicta delectet, que alieno malo 


13 In this part of his teaching, St Paul says that the public autho- 
rities are the ministers of God, and revengers to execute wrath (that 
is to inflict punishment) upon evil-doers. And thus he already distin- 
guishes between punishment for the sake of the public good, which the 
magistrate inflicts in the place of God, and which is to be referred to 
the vengeance reserved to God ; and the vengeance of the passion of 
revenge, which he had before interdicted. For if that punishment 
which is inflicted for the sake of the public good is to be compre- 
hended in that interdict, what would be more absurd than, that when 
he had said that capital punishments are not to be inflicted, he should 
add, in this the public powers are ordained by God, to require punish- 
ment in God's place? 

14 (5) A fifth passage alleged by some is 2 Cor. x. 8, For though 
we walk after the flesh, we do not war after the flesh; for the weapons 
of our warfare are not carnal, &c. But this passage is nothing to 
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sed divinitus valida ad destructionem munitionum ; et quse 
sequuntur. Sed hic locus nihil ad rem facit. Ostendunt 
enim tum prs&cedentia, tum qus sequuntur, carnis nomine a 
Paulo ibi intelligi imbecillam corporis conditionem, qualis in 
aspectum veniebat, et cujus nomine contemnebatur. Huic 
opponit Paulus arma sua, potestatum scilicet sibi ut Apostolo 
datam ad coercendos refractarios, quali usus fuerat in Ely- 
mam, Corinthium incesti reum, Hymensum et Alexandrum. 
Hanc ergo potestatem negat esse carnalem, id est, infirmam, 
imo contra, validissimam eam esse asserit. Quid hoc ad jus 
capitalium suppliciorum, aut belli? Imo contra, quia Ecclesia 
eo tempore publicarum potestatem auxilio destituebatur, ideo 
ad ejus tutelam prodigiosam illam potestatem Deus exci- 
taverat, qu; deficere ferme ccpit, ex quo Imperatores Chris- 
tiani Ecclesie contigerunt, sicut Manna defecit ubi in terras 
frugiferas populus Hebrzorum pervenerat. 

15 Qui sexto affertur locus Eph. vi. 12. Induite uni- 


versam illam armaturam Dei, ut possitis stare adversus 


artes diaboli ; quia non est vobis lucta adversus sanguinem 


* Exempli gratia, Lib. vir. pag. 300; 
Lib. xiv. pag. 656; Lib. xv. pag. 713, 
et alibi. J. B. 

4 Innocentissime agere eas gentes, qua- 
rum victus est simplicissimus] Dicit idem 
Philo de Vita Contemplatrice, (pag. 292. 
A.B.) citans Homeri illud (Zliad. xiii. 6) : 
TAaxroóá yo» aBíevre Sixastordrwy dvOpermeov. 
Laccomedonum inopumque hominum justis- 

sima quse gens. 
Justinus de Scythis, (Lib. 11. c. 2) : Au- 
rum et argentum non perinde ut reliqui 


mortales appetunt. Mox: Hac conti- 
nentia morum quoque illis justitiam in- 
didit .nihil alienum  concupiscentibus ; 
quippe ibidem divitiarum cupido est, ubi 
et usus. Et de Scythis in eandem sen- 
tentiam locus lectu dignus apud Gre- 
goram, Lib. 1.  Taxiles Alexandro: 
Tl det worguwy kal payns uty, AXé- 
Eavdpe, wpds GAAnAous, el pyre Vdwp 
Gpatpnocopevos vuov aditas, mjre 
Tpopyy dvayxalav, vip wy povev 
advayxn QiauaxyeaÜat vovv éyovow dy- 


the purpose. For both what precedes and what follows shews that 
St Paul intends by the term flesh the weak condition of his own body, 
as it appeared to the eye, and on account of which he was despised. 
To this he puts in opposition his weapons, that is, tho power given 
him to coerce the refractory, such as he had used against Elymas, the 
incestuous person at Corinth, Hymeneeus and Alexander. This is the 
power which he says is not carnal, that is, weak, but on the contrary, 
most mighty. What has this to do with the right of capital punish- 
ment or of war? Rather on the contrary, because the Church at that 
time was destitute of the aid of the public authorities, therefore God 
had raised up for its defence that miraculous power; and this accord- 
ingly began to fail as soon as there were given to the Church Chris- 
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et carnem (supple, tantum, more Hebreo) sed adversus im- 
peria, et que sequuntur: agit de pugna que Christianorum 
est qua sunt Christiani, non quam communem habere cum 
alis hominibus certis eventibus possunt. 

16 Jacobi locus, qui septimo affertur, iv. 1: Unde bella 
et pugno inter vos? nonne ex voluptatibus vestris, que 
militant in membris vestris ? — Concupiscitis et non habetis: 
invidetis et affectatis, nec potestis nancisci: pugnatis et 
bella geritis, nec obtinetis, eo quod non petitis : Petitis et 
non accipitis, eo quod male petitis, ut in voluptates vestras 
absumatis: nihil continet universale: tantum dicit bella et 
pugnas, quibus tum Hebrsi dispersi inter se misere collide- 
bantur (cujus historis partem aliquam apud Josephum videre 4nt& xvin. 
est) ortum habuisse ex causis non probis: quod nunc etiam e e 
contingere scimus et dolemus. Sensum ab hoc Jacobi loco 
non alienum habet Tibulli illud (1 Eleg. xi. 7, 8): 

Divitis hoc vitium est auri, nec bella fuere, 
Faginus adstabat cum scyphus ante dapes. 
Et apud Strabonem non ‘uno loco notatum videas, ?inno- 


VII. 


Opeross; [Apud Plutarchum, in Alex. 
p. 698. 4. Tom. 1] Quid inter nos, Alex- 
ander, bellis et praeliis opus, quando 
neque uf aguam, neque ut victum necessa- 
rium a nobis axferas huc venisti, pro 
quibus solis pugnare est hominum ratione 
utenttum ? Diogenis dictum huc perti- 
Det: ob yap éx Ter» palodayey oi 
xAémras xal of sroXepíot, non enim er 
his, qui polentam edunt, aut fures ersis- 
iunt, aui bellorum anctores. Porphyrius, 
Lib. 11. de nom Edendis Animalibus : +6 


evdamwavoy xal evmopov Tpós cwr«y5 
«vc éfleav avrTeXei xai Tiv ddrTav, 
quicquid parata facile est et levis v«mp- 
tus, ad pietatem perpetuam et quidem 
omnium confert. [Locus exstat pay. 144, 
ubi in fine legitur, xai após Tov 4*&»- 
Toy. Ex eodem autem Auctore petituu 
est dictum prsecedens Diogenis, Liv. :. 
p. 94, idque eo lubentius obeervo. quoc 
locus ille, ut quidam alii, effugeri!. di. 
gentiam, non tantum STAKLL, wu. He 


Philosophica Angjios eda. ost. ates 


tian Emperors ; as the manna failed when tbe Jews cums au- 3. gut. 


that bore fruit. 


15 (6) The passage adduced from Eyk. 6j. 21. Per w Sana 
armour of God, that ye may be alle t) vtm ayant fin. stb 97 Soo ani 
For we wrestle not against. fesh and WA, (spyss seseg dlr duo te 


brew usage,) but against pruvipaluvs, &.: 
Christians have to carry on as xing Civils Sur dem om io 


dfe 16 fee oni ar. 


may have in common with aber res uufer vts. ^er sc. 


16 (7) The passage of 8: Janes wit «ifaw o Oe 
place, iv. 1, Whence are var: aid fttaep maemz voc. ANNE 
nothing universal Et oc'» sev: iat fee menm 4 c HH 
t tien msepal- paquet c 


by which the Hebrews we 


s 
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Non abeunt hinc ista Lucani. (Phars. 1v. 373, et seqq.) : 


Et quantum natura petat. Non erigit egros 
Nobilis ignoto diffusus Consule Bacchus, 
Non auro myrrhaque bibunt; sed gurgite puro 
Vita redii: satis est populis fluviusque Ceresque. 

Cui adjungi potest Plutarchi illud in Stoicorum contradic- 


hoc etiam addam) à Afias, nomen est 
Populi, e veteribus Scythis; quod prima 
observavit Eruditissime matrona, Anna 
T. Fabri filia, in Notis ad versionem 
suam Gallicam. J. B.) 


sententiam, multis egregiis veterum ex- 
pressam verbis, quid nocebit et aliorum 
dictis non minus efficacibus confirmare? 
Athenzus Philosophus apud Diogenem 
La£rtium, (Lib. x. § 2): 

"A»Ópwro« noxOevre ra xeípova kai ba xéptos 
"AsAscrow vender &pxere kai molépssv " 

In mala sudatis miseri : sine fine cupido 
V os agit in rixas bellaque prsecipites 

Fabianus Papirius in controversiis Se- 
nece patris, (Lib. 11. Contr. ix.): Ecce 
instructi ezercitus, sepe civium cogna- 
torumque, conserturi manus, constiterunt, 
et colles equis utrinque complentur, et 
subinde omnis regio trucidatorum corpo- 
ribus consternitur, illatorum multitudine 
cadaverum, vel spoliantium. Si que- 
sierit aliquis, que causa hominem ad- 
versus hominem in facinus cocgit ? nam 
neque feris inter se bella sunt : nec, si 


Jorent, eadem hominem deceant, placi- 
que sanguis sitis ? vel que furie in mu- 
tuum sanguinem egere? quod tantum 
malum humano generi vel forte vel fato 
imvectum ? an wi comvivia poculis ex- 
struantur, et tecta auro fulgeant, parri- 
cidiwm tanti fuit ? Magna enimvero et 
laudanda sunt, propter que mensam et 
lacunaria sua potius quam lucem inno- 
centes intueri maluerint. An, ne quid 
tium expetendum est ? quid tandem sic 
pestifera ista divitie expetuntur, si ne 
in hoc quidem ut liberis relinquan- 
tur ? Philo ad Decalogum, (pag. 765): 
Xpumdrey épes, 7] yuvatxds, 5j QoEme, 
3 Tivds dÀAXov T&v vdovyy darepyyato- 
pévesy, apd ye pixpey xal Tay TvXOv- 
Te» altios yiverat xaxa»; od dia 
TovTO ovyyéverat uà» aXXoTpiovrTat, 
Tü» $wvcuxd» edvoray ueÜappotónevat 
Tpóc dvyxecroy éxÜpar. xwpat de ue- 
yada: kal wodvarOpermot otaceciy éu- 
puri éEpnuovyras’ yi 0à kal 0dXav- 
TG "ÀnpovTai TOV Kexaivoupynucvor 
del avudoper, vauvpaxias xal we{aie 
orpariais; oi yap ‘EX\Ajvev xal Bap- 
Bapoy rpds Te éavro)s xal vpós dÀAjj- 
Aous Tpaywdndvres aóAeuoi vavres 
awd mae whys éppóncar, éxitvuías v) 
xpnudTov 9 dotns 59 nOorgs* Pecunia- 





history wo may see in Josephus,) arose from causes not laudable; 
which is the case even now, as we grieve to know. That avarice and 
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tionibus : ovóeis yap Qverai avOpwros wodenos avev Kaxias. 
adda TOV ev pirnoovia, TOv Ó€ meovetla, Tov de Q$uo- 
dotia Tis n Pidapyxia cuppnyvvor. Nullum. inter homines 
bellum non ex vitio nascitur : "aliud ex voluptatum cupi- 
ditate, aliud ex avaritia, aliud ex honorum aut imperii 
nimio studio conflatur. Justinus cum Scytharum instituta Li». us. 
laudasset; Atque utinam reliquis mortalibus similis mode- 
ratio, et abstinentia aliena foret : profecto non tantum 
bellorum per omnia secula terris omnibus continuaretur, 
neque plus hominum ferrum e¢ arma quam naturalis fato- 
sum conditio raperet. Apud Ciceronem est de Finibus 
primo: Ew cupiditatibus odia, dissidia, discordie, sedi- cp. 13. 


rum amor, aut femine, aut glorie, aut 
alicujus demum rei, que voluptatem pa- 
riat, am parvorum duntaxat et vulga- 
rium malorum caussa est ? Ob hoc alie- 
nantur a cognatis cognati, naturali be- 
tevolentia in odium insanabile mutata : 
regiones autem magna et fecundae popu- 
vero et terra, et mare implentur calami- 
tatibus nove semper repertis per pedes- 
tres navalesque acies. Nam bella illa 
Grecorum Barbarorumque aut inter se, 
aut horum in illos, etiam tragediis de- 
cantata, ab uno fluxere fonte cupiditatis, 
sive illa divitiarum, sive gloria, sive 
voluptatum fuit. Plinius, Hist. Nat. Lib. 
1r. cap. 63. Placatiore tamen ea (Terra) 
Ob hoc utimur, quod omnes hi opulentis 
exitus ad scelera, cedes et bella tendunt, 
quamque sanguine nostro irrigamus, in- 
sepultis ossibus tegimus. Hieronymus 
adversus Jovinianum xi. Diogenes ty- 
rannos et subversores urbium, bellaque 
vel hostilia vel civilia, non pro sim- 
plici victu olerum pomorumque, sed pro 
carnium et epularum deliciis asserit ex- 
citari, Chrysostomus 1 Cor. xiii. 3, (Tom. 
1. pag. 77]: el yap Gravres vrydoov 
xai sya*orTo, ovddy dv jéíxnoer ov- 
Geis, dÀÀd xal dóro: xal udxat xal 
modepnot xal ordoes kal dpwrayal xai 
trAeoveEíat xal ardrra dy éxwotay éye- 
yóvev rà Tornpa* Nam si mutuo se 


diligerent homines, nemo alterum affice- 
ret injuria, procul essent cedes, et pugne, 
et bella, et seditiones, et rapina, et de- 


Jraudationes, et quicquid est malorum. 


Idem Orat. ad patrem fidelem de opu- 
lentis loquens, (Tom. vr. pag. 196]: 
ob ds’ éxelvous aTdceis kal 9róXepot xal 
pd xat xai aróX eor xarackadai kal av- 
dpa*odicuoi Kal &ovAeiat kal alypa- 
Accíat xal ova: kal Td pupla dv rw 
Blo xaxd; Nonne per hos adveniunt 
seditiones, et bella, et pugne, et urbium 
excidia, et plagia, et servitutes, et capti- 
vitates, et cedes, et innumera vite mala? 
Claudianus, [Jn Rufin. Lib. 1 vers. 218, 
et seqq.) : 
Hsec si nota forent, frueremur simplice cultu, 
Classica non fremerent, non stridula fraxinus 
iret, 
Non ventus quaterct puppes, non machina mu- 
ros. 
Agathias historiarum primo, (cap. i.) : 
ée 82 mÀeovetíav xal adixlay al roy 
dvOpuxev Wuyal al€aipera KaroXt- 
cOalvoveat, wotéuwy xal Tapayav 
dwavra éudopovow* | Hominum animi 
sponte ad nimias cupiditates injustitiam. 
que delapsi, implent omnia bellis ac tu- 
multibus, Concludam multa bene dicta 
uno Polybii: atrapxesa tov fíov $i- 
Aocodia aitodidaxros. Animus neces- 
sariis contentus alio ad sapiendum ma- 
gistro non eget. [Apud SuipAM, in voce 
AiTdpxeia]. 





ambition are the causes of wars, has often been remarked. [See the 
from Tibullus, Strabo, Lucan, Plutarch, Justin, Cicero, Maxi- 
mus Tyrius, Jamblichus.] 


Diss. xli. p. 
142. 


Protrept. 13. 


VIII. 
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tiones, bella nascuntur. Maximus Tyrius : viv ueo rà várra 
qoÀéuov' ai yap em@Oupias wAavwvrat wavtayov, epi 
vücav ynv Tas wAcovetias emeyeipovaa. Nunc omnia 
bellis plena : ubique enim oberrant cupiditates, et per omnes 
terras excitant appetitum rerum alienarum. Jamblichus: 
kai ‘yap woAeuous xai oraces kai maxas ovcey dÀÀo 
wapexet 9j TO opa Kai ai TovTov emOupiat. ia yap THY 
TOV Yxprciucv KTHOW wavTes oi TOAEKOL ‘yityvovTa. Bella, 
pugnas, seditiones corpus prabet et corporis cupiditates. 
Nam rerum utibilium caussa bella omnia oriuntur. 

17 Quod vero Petro dictum est, Qui gladio ferit, gladio 
peribit, cum non ad bellum communiter spectatum, sed ad 
bellum privatum proprie pertineat (nam et Christus ipse inhi- 
bit: aut neglects defensionis hanc reddit causam, quod reg- 
num suum de hoc mundo non esset, Joan. xviii. 36) suo loco 
rectius pertractabitur. 

IX. 1 Quoties de scripti sensu quseritur, magnam vim 
habere solet tum usus sequens, tum prudentum auctoritas : 
quod etiam in divinis scriptis sequendum est. Neque enim 
probabile est, Ecclesias, quee ab Apostolis constitute: sunt, aut 
Bubito, aut omnes defecisse ab iis, que Apostoli breviter per- 
Scripta ore liberalius explicaverant, aut etiam in usum intro- 
duxerant. Solent autem ab iis qui bella impugnant adferri 


* Bonum esse cum puniuntur nocentes 
nemo negat] Idem Tertullianus de Ani- 
ma: Quisnon praferat seculi justitiam, 
guam et Apostolus non frustra gladio 
accinctam contestatur, que pro homine 
scviendo religiosa est? (Cap. 33). Et 
ad Proconsulem Scapulam : Non te ter- 


remus, qui nec timemus. Sed velim, ut 
omnes salvos facere possimus monendo 
uy Oeonaxeiv. Potes et officio jurisdic- 
tionis tua fungi, et humanitatis memi- 
nisse, vel quia et vos sub gladio estis. 
( Cap. 4). 

5 Locus est in Lib. De Spectaculis, 


17 (8) What was said to Peter, He that smiteth with the sword shall 
perish with the sword, since it does not properly refer to war in its 
common aspect, but to private war, (for Christ himself gives this reason 
for prohibiting or neglecting his defence, that his kingdom was not of 
this world, Joh. xviii. 36,) will be better discussed in its own place. 

IX. 1 When we have to inquire into the sense of any writing, we 
commonly assign great weight both to subsequent usage, and to the 
authority of the learned: and this is to be attended to also in the sacred 
writings. For it is not probable that the Churches, which were con- 
stituted by the Apostles, should either suddenly or universally have 
gone astray from the precepts which being briefly expressed in writing, 
the Apostles had more fully explained in their oral instructions, or 
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dicta quedam veterum Christianorum : ad quse tria dicenda 
habeo. 

2 Primum est, ex iis dictis nihil amplius colligi quam pri- — I. 
vatam quorundam sententiam, non publicam Ecclesiarum: adde 
quod ferme quorum ea dicta sunt, amant ab aliis seorsim ire 
et docere quiddam magnificentius ; quales sunt Origenes et Contra Ces 
Tertullianus, qui nec sibi satis constant. Nam idem Origenes vi vii. L: oe 
apes ait a Deo documentum datas I pos TO dixaious Kai De DECOR. 
TeTaymevous ToAéuous, eimor« deo, yiryvecOar ev avOpw- De! 
wos’ Ut bella justa atque ordinata inter homines gerantur, 
si quando id jubeat necessitas : et idem ille Tertullianus, 
qui alibi supplicia capitalia minus probare videtur, dixit, 
5 Honum *esse cum puniuntur nocentes nemo negat: Et de 
militia heesitat : nam libro de Idololatria, Queritur, inquit, an cav. 19. 
fideles ad militiam converti possint, et an militia ad fidem 
admitti : Et videtur eo loco propendere in eam sententiam, 
que militie adversatur. At libro de Corona Militis, cum 
quedam adversus militiam disputasset, mox distinguit, qui 
ante baptismum militabant, ab iis, qui post baptismum nomen 
dant militie. Plane, inquit, st quos militia prawentos fides Cap. 1t. 
posterior invenit, alia conditio est, ut illorum, quos Joannes | 
admittebat ad lavacrum ; ut centurionum fidelissimorum, 
quem Christus probat, et quem Petrus catechizat : *dum 


cap. xix. et ita legitur (nam Auctor ex rina Morali Patrum, Cap. vi. 8 6 et 
memoria illum adferebat :) Bonum est, — seqq. 25, etc. J. B.) 

quum puniuntur nocentes. Quis hoc, t Dum tamen suscepta fide atque sig- 
nisi nocens, negabit? Sic sententia ata] Distinctionem, quam hic de mi- 
dvepyelay majorem habet. Ceterum itia affert, alibi ad nuptias applicat, 
vide quse de his locis, et aliis, Tertul- tum libro de Monogamia, tum exhorta- 
liani, diximus in Libro Gallico De Doc- — tione castitatis. 


from the usages which they had established. Now those who argue 
against war are accustomed to adduce some sayings of the ancient 
Christians ; on which I have three remarks to make. 

2 (1) The first is that from these passages, nothing more can bo 
collected than the private opinion of certain individuals, not the public 
judgment of the Church: add to which, that the persons whose sayings 
are quoted are mostly writers who like to go in a path of their own, 
and to teach in a very high strain; such are Origen and Tertullian. 
But even these writers are not consistent with themselves. For the 
same Origen says that bees are an example appointed by God to show 
that just wars may be carried on if it be necessary: the same Tertul- 
lian who in other places seems to disapprove of capital punishment, 


Cap. 1. 

II. 
Antiq. Jud. 
2i. To. $12. 


Ibid. § 13. 
Lib. xviii. 3. 
§ 5. 
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tamen suscepta fide atque signata, aut deserendum statim 
sit, ut multis actum, aut omnibus modis cavillandum, (id 
est cavendum) ne quid adversus Deum committatur. Sensit 
ergo illos post baptismum in militia permansisse; quod sane 
minime facturi fuerant, si intellexissent militiam & Christo in- 
terdictam ; non magis, quam aruspices, magi, "et alii veti- 
tarum artium professores in sua arte post baptismum manere 
permissi sunt. Eodem libro militem quendam, et quidem 
Christianum, laudans, O militem, inquit, in Deo gloriosum. 

3 Secunda observatio est, quod militiam Christiani ssepe 
aut improbarunt, aut evitarunt ob temporum circumstantias, 
que vix ferebant militiam exerceri sine actibus quibusdam cum 
Christiana lege pugnantibus. In literis Dolabelle ad Ephe- 
sios, quee apud Josephum exstant, videmus Judseos ab expe- 
ditionibus militaribus immunitatem postulasse, quod externis 
permixti non satis ritus legis sus observare possent, et quia 
sabbatis ferre arma et magna itinera facere cogerentur. Atque 
easdem ob causas a L. Lentulo missionem Judsos impe- 
trasse docet idem Josephus: alibique narrat, cum Judai 
Roma urbe jussi essent excedere, quosdam militi; adscrip- 
tos, alios punitos quod militare nollent patriarum legum 

« Et alii vetitarum artium profes- — quilibet alii publica turpitudinis profes- 
sores] Tertullianus de Jdololatria : sores, nisi solutis aut diruptis talibus 
(cap. 5): ad Ecclesiam non admittuntur — vinculis, ad Christi sacramenta non per- 
qui artes exercent, quas Dei disciplina — mittuntur accedere. |Cap. 18, num. 33, 
non recepit. Augustinus de Fide et "Tom. vi.] De histrione exemplum vide 
Operibus : Meretrices et histriones, est — apud Cyprianum epistola Lxv. de lanis- 


says also, Nobody but a criminal will deny that it is a good thing when 
criminals are punished. And as to a military life, he hesitates. In the 
treatise De Idololatria, he seems to incline against it; but in the treatise 
De Corona Militis he distinguishes in favour of the condition of those 
who were soldiers before they were Christians. Ile knew that such had 
continued soldiers, which they would not have done if they had under- 
stood that a military life was forbidden by Christ; any more than 
soothsayers, magicians, and other professors of forbidden arts were 
permitted to practise their art after baptism. In the same book he 
addresses a certain Christian soldier, O glorious soldier in God. 

_ 8 (2) The second observation is that the Christians often avoided 
or disparaged a military life on account of the circumstances of the 
time, which scarcely permitted a soldier's life to go on without some 
acts inconsistent with the Christian law. We see in Josephus that the 
Jews asked and in some cases received excuse from military duties 
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reverentia; ob eas scilicet quas diximus causas: quibus acce- 
debat interdum tertia, quod adversus populares SuOS pug- 
nandum haberent; at cara Tov onoduAwy oda AaBeiv Joseph. in 
aQéuerov, nefas in populares suos arma sumere; tunc sci- da 
licet cum populares ob patrie legis observationem periclita- 
bantur. Quoties vero hsec incommoda cavere poterant Judei, 
militabant etiam sub externis regibus, sed cupévorrec Tois 
matpios €Üec: xai xard Tavra Cavres, "perstantes in 
patriis institutis et ex eorum prescripto viventes : quod 
pacisci prius solebant, eodem Josepho auctore. His periculis 
simillima sunt que Tertullianus militie suorum temporum 
objicit, ut libro de Idololatria : Non convenit sacramento Cap. 19. 
divino et humano, signo Christi et signo diaboli: quia 
scilicet, per Deos Gentium, Jovem, Martem, atque alios, 
jurare milites jubebantur. Libro autem de Corona Militis : Cap. 11. 
Eacubabit pro templis quibus renuntiavit, et comabit illic 
ubi Apostolo non placet : et quos interdiu exorcismis fuga- 
vit, noctibus defensabit ? mox: Quanta alia in delictis. 
circumspict possunt castrensium munium, transgressioni 
interpretanda ? 

4 Tertium quod notamus hoc est, Christianos primorum mir. 


tis, lenonibus, victimarum redemto- 
ribus apud Tertullianum : (De Jdolo- 
latr. c. 11), de auriga Circensi, apud 
Augustinum. [Immo in Epistola Epi. 
scoporum, de rebus in Arelatensi Conci- 


Adde Constitution. Apostolic. Lib. v111, 
cap. 32]. 

X Perstantes in patriis institutis) 
Verba Josephi xi. Historie MES 
(Cap. viii. § 5). 


lio gestis, Appendic. Tom. 1x. col. 16. 


on the ground of their interfering with their national usages. [See 
the passages in the text.] Very similar are the difficulties which Ter- 
tullian objects to the military profession of his time; as in the book 
De Idololatria, There is no consistency between the military oath (sacra~ 
mentum) and the divine sacrament: namely, because the soldiers had to 
swear by the heathen gods, Jupiter, Mars and others; but in the book 
De Corona Militis, he says, Shall he keep guard in front of the temples 
which he has renownced, and sit in places such as the Apostle condemns, 
and be the defender by night of those powers which his exorcisms have 
driven away in the day? And again, How many other things are there 
in the duties of a soldier which the Christian must interpret as transgres- 
sions / 

4 (3) The third remark which I make is this, That the Chris- 
tians of the first times were animated by so ardent a desire to do 
what was best, that they often accepted the divine cownsels as if they 


[cRoT.] i 
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temporum tanto ardore succensos fuisse ad preclarissima quse- 
que capessenda, ut ssepe consilia divina pro preceptis amplec- 
terentur. Christiani, inquit Athenagoras, ov óta(ovra: ois 
apra(ovci, adversus sua rapientes judicio non contendunt. 
Salvianus jussum a Christo ait, ut ea ipsa de quibus lis est 
relinquamus, dummodo litibus exuamur.  Átqui ‘id ita gene- 
raliter sumtum consili forte est et vitse sublimioris, at non in 
precepto positum. Simile est quod plurimi veterum omne 
juramentum improbant, nulla exceptione addita, cum tamen 
Paulus in re gravi juraverit. Christianus apud Tatianum, 
oTpatnyiay mapntnua, preturam recuso: apud Tertullia- 
num, Christianus nec edilitatem affectat. Sic Lactantius 
justum (qualem vult esse Christianum) negat belligeraturum ; 
sed ita ut simul navigaturum neget. <A secundis nuptiis quam 
multi veterum Christianos dehortantur? ^ Qus omnia sicut 
laudabilia, eximia, Deo apprime grata sunt, ita nullius legis 
necessitate a nobis exiguntur. Atque hso solvendis qus ob- 
jiciuntur sufficient. 

X. 1 Nunc ut nostra firmemus, primum non desunt no- 
bis scriptores, et quidem antiquiores, qui et capitalia supplicia, 


© Que ad Consilia Evangelica ab 
Auctore nostro, aut aliis referuntur, vel 
per se nec bona sunt, nec mala, vel ha- 
bent necessitatem quamdam precepti, 
respectu hujus vel illius hominis, in cer- 
tis casibus et circumstantiis. Qua de re 


fuse egimus in nostris ad hunc locum 
Gallicis notis: ubi simul, unde ortus sit 
error eorum, qui hanc distinctionem in- 
ter Pracepia et Consilia Evangelica 
excogitarunt, ostendimus, studiumque 
ejusmodi Consiliis utendi facile homines 


had been commands. Thus Athenagoras says that the Christians do 
not resist by the law those who plunder them; Salvian says that we 
are commanded to give up that which is the subject of a suit, that we 
may be rid of litigation. And, speaking generally, such is perhaps the 
tendency of Christian counsel, and the scheme of the highest Chris- 
tian life; still it is no command. In like manner, many of the early 
fathers disapprove of oaths altogether, without making any exception ; 
though Paul himself on an important occasion used an oath. In 
this way Lactantius says that a righteous man (by which he means & 
Christian) will not be a soldier; but he also asserts that he will not 
bea sailor. How many of the ancient Christian writers exhort their fol- 
lowers against second marriages! And all these things are laudable, 
excellent, very agrecable to God, but are not required of us by any law 
of necessity. And these remarks will suffice for solving the objections 
to the lawfulness of war taken from the early Christian writers. 

X. 1 But now to confirm our case, in the first place there are 
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et quse inde pendent bella, sentiant a Christianis licite posse 
usurpari. Nam Clemens Alexandrinus Christianum ait, si ad 
imperium vocetur, ut Moses, futurum vivam subditis legem, et 
premio affecturum bonos, penis malos. Et alibi habitum 
Christiani describens, decere eum ait intectis esse pedibus, nisi 
forte militet. *In Constitutionibus, quse Clementis Romani 
nomen preeferunt, Libro vir. cap. 3. legimus : ovy ws waves 

vou QavAov Tuy xavovTos, aXÀa uóvov oU aÜwov, ToU Ó 
evdixov ápxovat uóvois apwpicpevou' non quasi omnis cedes 
tllicita sit, sed ea, que est innocentis : ita tamen, ut que 
justa, est, magistratibus solis sit reservata. 

2 Sed, auctoritatibus privatis sepositis, ad publicam Eccle- 
sim veniamus, qure maximi debet esse ponderis. Dico igitur, 
nunquam a baptismo rejectos, aut ab Ecclesia excommunicatos 
eos, qui militabant, quod tamen et factum oportuit et factum 
fuisset, si militia cum novi foederis conditionibus pugnasset. 
In dictis modo Constitutionibus, Lib. viu. cap. 32, agit scrip- 
tor ille de iis, qui antiquitus ad baptismum admitti, aut ab eo 
rejici solerent: orpatiwrns mpooiwy didacKkecOw fan acixery, 
un cuxodayteiv’ apxercOat dé rois Stdopevors ovvio" ret 


a vere Virtutis via avertere, tantum 
abest ut ad illam sit incitamentum. 
J. B. 

3 Id ita generaliter sumtum consilii 
forte est et vite sublimioris] Concilium 
Carthaginense 1v : Episcopus nec provo- 


catus de rebus transitoriis litiget. Adde 
Ambrosium Lib. 11. Offic. cap. xxi. et 
Gregorium Magnum libro mu. Ind. xi. 
Epist. lviii, 

3 In Constitutionibus] Videtur scrip- 
tus is liber finiente seculo secundo. 


not wanting writers on our side, more ancient than those just quoted, 
who assume that both capital punishments and wars may be lawfully 
used by Christians. Clemens Alexandrinus says that the Christian, if 
he is called to empire, will be like Moses, a living law to his subjects, 
will reward the good and punish the bad. And in another place, 
describing the dress of the Christian, he says he will go barefoot, 
except he happen to be a soldier. And in the Constitutions which 
bear the name of Clemens Romanus, it is said that, Not all putting to 
death is unlawful, but only that of an innocent man: but that which 1s 
right in this case, it is for the magistrates alone to judge. 

2 But setting aside private authorities, let us come to the public 
authority of the Church, which ought to be of the greatest weight. I 
say then that soldiers were never rejected from baptism, or excommu- 
nicated, on that account; which should have been done and would 
have been done, if a military life had been at variance with the Chris- 
tian covenant. In the Constitutions already quoted we read, A solder 

6—2 


Peedag. ii. 11. 


N 


Epist. 30. 
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Üónevos spoadexeaOw: miles baptismum postulans doceatur 
ab injuriis et vexationibus abstinere: contentus esse suis 
stipendiis. Si his pareat, admittitor. Tertullianus in Apo- 
logetico ex persona loquens Christianorum ; navigamus, inquit, 


- et nos vobiscum, et militamus. Paulo ante dixerat: externi 


sumus et vestra omnia implevimus, urbes, insulas, castella, 
municipia, conciliabula, castra ipsa. — Eodem libro narrave- 
rat *M. Aurelio Imperatori Christianorum militum precationibus 
imbrem impetratum. In Corona militem illum qui coronam 
abjecerat, constantiorem ait fuisse ceteris fratribus, et multos 
ei ostendit fuisse Christianos commilitones. 

3 Accedat, quod et milites nonnulli, pro Christo tormenta 
mortemque perpessi, eundem cum cseteris martyribus honorem 
ab ecclesia acceperunt, quos inter memorantur "tres Pauli 
comites; sub Decio Cerialis, sub Valeriano Marinus, quinqua- 
ginta sub Aureliano, Victor, Maurus, et Valentinus magister 
militum sub Maximiano, circa idem tempus Marcellus Centurio, 
Severianus sub Licinio. Cyprianus de Laurentino et Ignatio 


* M. Aurelio Imperatori] Vide et 
Xiphilinum de hac historia. 

b Tres Pauli comites] Adde militem 
quendam a Cornelio baptizatum, cujus 
apud Adonem mentio. 

7 In omnibus Editionibus heic erat 
suppliciis : sed vel Auctorem, vel Ty- 


pographos, vocem illam ex incogitantia 
posuisse, pro judiciis, ex sequentibus 
manifestissimum est; quum heic non 
agatur de spectando supplicio reorum, 
sed de judicando in caussa capitis. Et 
ita apud Tertullianum de Idololatr. cap. 
19. An Militia ad fidem admitti...cui 


seeking baptism is to be taught to abstain from violence and extortion, 
and to be content with his wages. If he conform to this, let him be ad- 
mitted. "Tertullian, in his Apology, speaking in the character of the 
Christians, says, We act with you as sailors, as soldiers. A little before 
he had said: We are strangers to you, and yet we have filled all the 
departments of your society; your cities, islands, castles, towns, councils, 
even your camps. In the same book he had narrated that a shower 
was sent in answer to the prayers of Christian soldiers in the army of 
M. Aurelius. In the de Corona, he says that the soldier who had cast 
off the crown was a more stedfast man than his brethren, and he 
shews that he had many Christian fellow-soldiers. 

8 Add to this, that some soldiers, who suffered torments and death 
for Christ, received from the Church the same honour as the other 
martyrs: among these are recorded three companions of St Paul; 
Cerialis under Decius; Marinus under Valerian; fifty persons under 
Aurelian; Victor, Maurus, and Valentinus, soldier-master under Maxi- 
mian; about the same time Marcellus the Centurion, and Seve- 
rianus under Licinius. Cyprian writing concerning Laurentinus and 
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Afris: In castris et ipsi quondam secularibus militantes, 
sed veri et spirituales Dei milites, dum diabolum Christi 
confessione prosternunt, palmas Domini et coronas illustres 
passione meruerunt. Et hinc apparet quid de militia sense- 
rit communitas Christianorum, etiam priusquam imperatores 
Christiani essent. 

4 Capitalibus judiciis "si non libenter interfuerunt Chris- 
tiani illis temporibus, haud mirum videri id debet, cum ple- 
rumque de Christianis ipsis esset judicandum : adde quod et 
in ceteris rebus leges Romans duriores erant, quam lenitas 
Christiana patiatur: quod vel solo *Silaniani Senatusconsulti 
exemplo satis patet. Postquam vero Constantinus Christianam 
religionem et, probare, et promovere ccpit, non ideo desierunt 
capitalia supplicia. Imo ipse Constantinus inter alias leges 
de parricidis culeo insuendis legem tulit, quz extat Codice 
Titulo de iis qui parentes vel liberos occiderunt; quanquam Ly. wai. 
alioqui in suppliciis exigendis mitissimus fuerit, ita ut ab his- 
toricis non paucis reprehendatur ‘nimi lenitatis nomine. 
non sit necessitas immolationum, vel Ca- 


PITALIUM Judiciorum. J. B. 
© Silaniani Senatusconsulti] Cujus 


vetant. [Vid. Cop. De Serv. fugitivis 
etc. L. 4. et Clar. Noopti Prob. Juris, 
Lib. 1. cap. ult. infine. J. B.) 


asperitatem mitigavit Adrianus Impe- 
rator, ut apud Spartianum est. Asperis 
Romanorum legibus addi possunt, quse 
serrum nisi tortum testimonium dicere 


4 Nimie lenitatis nomine] Zonaras, 
(Lib. xir. cap. iv. pag. 11, T. 11. ed. 
Reg.] rots peraBadAopévors éx wovn- 
pias piravOpwwov ds:ariBépevos, EXevyev 


Ignatius, two African Christians, says, They formerly served in the 
armies of men, but being true and spiritual soldiers of God, they over- 
threw the devil by the confession of Christ, and by their suffering obtained 
as their reward, the palms and immortal crowns given by their divine 
Master. And hence it appears what the Christian community thought 
of a soldier’s profession, even before the emperors were Christians. 

4 That the Christians at that time did not like to be present at 
capital punishments, ought not to seem strange, since Christians were 
often the subjects of such punishments. Add to this that the Roman 
laws were too harsh to agree with Christian kindness, as the Silanian 
Law may serve to shew*. But after Constantine had begun to favour 
and encourage the Christian religion, capital punishments were still 
not discontinued. Constantine himself established a capital punishment 
of a peculiar kind for parricides and child-murderers ; though in other 
respects very merciful, so that he was blamed by many for his excessive 
lenity. Also he had in his army many Christians, as history teaches 


© [The Law that when a man was killed in his own house, all his slaves should 
be put to death. See Tacit. Ann. x1v. 42.] 


De Re 
Milit. ti. 5. 
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Tum vero in exercitu suo plurimos habuit Christianos, ut nos 
historie docent, et labaro Christi nomen inscripsit. Ex eo 
etiam mutatum est sacramentum militare in eam formam, quae 
exstat apud Vegetium : per Deum et Christum et Spiritum 
Sanctum, et per majestatem Imperatoris, que secundum 
Deum generi humano diligenda est et colenda. 

5 Neque eo tempore ex tot Episcopis, inter quos multi 
erant durissima quseque passi pro religione, vel unus fuisse le- 
gitur, qui aut Constantinum ab omnibus omnino capitalibus 
suppliciis et bello, aut Christianos a militia injecto divinse irse 
metu absterruerit, cum tamen plurimi essent acerrimi custodes 
discipline, et minime dissimulantes eorum, que ad officium tum 
Imperatorum, tum aliorum pertinerent: qualis et Theodosii 


. tempore fuit Ambrosius, qui Sermone vir. ita ait: Non mili- 


tare delictum est, sed propter predam militare peccatum est: 
et de Officiis: Fortitudo, que vel bello tuetur a barbaris 
patriam, vel domi defendit infirmos, vel a latronibus socios, 


Sort TÓ vocoUv péXos darokoTTéov kal 
ceoqmós, iva py kal rots vyiaívovct 
AvnuaveiTat, oU pév ot TÓ Uytelas Hon 
ruxdv Jj kal byiatópevovy. Clementem 
se ostendebat iis, qui pravam vitam de- 
seruerant, quod diceret abscindendum 
membrum egrotans ac putridum, ne sana 
contagio corrumpat, non id quod aut 
sanatum jam sit aut sanescat. Vide et 
Eusebium, [de Vita Constantini, Lib. 


gis questos Danos apud Saxonem histo- 
ricum invenias. (Lib. x1. p. 194]. 

e Sepe Episcopos] Augustinus: [ep. 
158. vulg. 54]. Officium Sacerdotis est 
intervenire pro reis. ln ejus epistolis 
multa sunt hujus bonitatis specimina. 
[Confer heic quse habet RapurLPH. 
FogNEBivs, Rer. Quotid. Lib. vi. 
cap. 7]. 

f Ut qui ad Ecclesiam confugissent] 


Vide Chrysostomum xvi. de Statuis. 
[Nil ibi ad rem. Voluit forte dicere Orat. 


Iv. cap. 31]. Sicut de nimia Constantini 
lenitate Christianos, ita de Heraldi Re- 


us, and inscribed his banner with the name of Christ. From that time 
also the military oath was changed into the form, which is extant in 
Vegetius, By God, and Christ, and the Holy Ghost, and by the majesty 
of the Emperor, which next to God is to be reverenced and beloved by man- 
5 Moreover, out of so many bishops who had braved the extremest 
sufferings for religion, there was not at that time a single one, who 
tried to scare Constantine from capital punishments and war, or 
Christians from military service, by the prospect of the divine anger: 
though many of them were most strenuous guardians of religious 
discipline, and not at all given to pass over what concerned the duty, 
either of the Emperor, or of others: such as was Ambrose in the time 
of Theodosius, who in his seventh Sermon says: Zt is not soldiering 
which is a sin, but soldiering for plunder: and in his Duties: The 
courage which defends our country from barbarians abroad, or the help- 
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plena justitia est. Hoc argumentum tanti mihi videtur, ut 
nihil ultra requiram. 

6 Neque tamen ignoro, *sspe episcopos, et plebem Chris- 
tianam, interpositis precibus suis avertisse ponas, presertim 
capitales: morem quoque introductum, fut qui ad ecclesiam 
confugissent, non nisi vite servands fide data redderentur ; et 
Sut circa pascha carcere emitterentur, quos sua crimina atti- 
nebant; sed, qui cum cura hzc omnia et si qua his sunt 
similia expendet, inveniet, signa hsc esse Christians bonitatis 
omnem rapientis clementiz occasionem, non omnia judicia 
capitalia damnantis animi: unde et locorum et temporum 
illa beneficia, et preces ipss "exceptionibus quibusdam tem- 
perabantur. 

7 Objiciunt hic nobis nonnulli xm. canonem Synodi Ni- 
eseensis, qui Latine sic habet : ! Quicunque vocati per gratiam, 
primum quidem ardorem fidemve suam ostenderunt, et cin. 
gulum militio deposuerunt, postea vero ut canes ad suum 


xvii. ubi aliquid de Monachis, pag. 575, 
in fin. Tom. v1. J. B. Concilium Aure- 
lianense cap. 3. legem Wisigothorum. 
Libro vr. tit. v. 16; 1x. tit. iii. c. 3. 

& Ut circa Pascha] L. Nemo. 3. 
C. de Episc. audientia, 

hb Exceptionibus quibusdam] Quas 
vide apud Cassiodorum, x1. 40. et cap. 
inter alia, 6. de immunitate ecclesiastica, 
in Decretalibus. 

! Quicunque vocati] Simeon Magister 


kai óoEavres dvTioTijvat, elra xara0é- 
evar THs daeflelas xal dvaorpatevod- 
prevot, Cexaerlav dpopiYecbwoav. Qui 
vi adhibita visi sunt restitisse, sed ab im- 
pietate victi sunt et militiam resumsere, 
decem per annos abstineantur. Eundem 
hujus canonis sensum exprimunt Bal- 
samo et Zonaras, et Ruffinus libro x. 
cap. vi. [Adde BriNanaM, Origines Ec- 
cles. Lib. x1. cap. v. § 10. Tom. Iv. pag. 
248, et seqq.) 


in ejus canonis epitome: ol Biatónevoi 


less from harm at home, or society from robbers, is mere justice. This 
argument seems to me 80 strong that I require nothing more. 

6 Not that I am ignorant that bishops and Christian men often 
interposed with their instructions to avert punishment, especially 
capital punishment; nor that a practice was introduced that those who 
had taken refuge in the Church, should not be given up except on the 
assurance that their lives would be spared; and also that at the time 
of Easter, criminals who were in prison were set free. But any one 
who examines these circumstances with care will see that they are the 
marks of Christian kindness, seizing every occasion of clemency; not 
manifestations of an opinion condemning all capital punishments; and 
accordingly the places and times and interposition which procured 
such indulgence were limited by certain exceptions. 

7 (1) Here some object to us the twelfth Canon of the Council 
of Nicea, which directs that, If persons called by grace, have first 
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vomitum reverst sunt; ita ut aliqui et pecuniam darent, et 
beneficiis militiam repeterent, hi decem annis jaceant, post 
triennit auditionis tempus. In his autem omnibus observari 
oportet propositum et modum peenitentie. Qutcunque enim, 
et timore, et lacrymis, et patientia, et bonis operibus conver- 
sionem absque simulatione demonstrant, hi definitum tempua 
auditionis implentes, tum demum orationibus communica- 
bunt, et postea, licebit episcopo de his aliquid humanius 
cogitare. — Quicunque vero indifferenter tulerunt, et habitum 
ecclesiam introéundi sibi arbitrati sunt ad conversionem 
sufficere, hi definitum tempus omnino impleant. Vel ipsum 
tredecim annorum tempus satis indicat, non de levi aut am- 
biguo, sed gravi aliquo atque indubitato crimine hic agi. 

8 Agitur autem haud dubie “de idololatria: nam qu ca- 
none xi. precesserat mentio temporum Licinii, in hoc canone 
repetita tacite haberi debet: ut ssepe Canonum sequentium 
sensus a prioribus pendet. Vide in exemplum Canonem xi. 
Concilii Eliberini. Licinius autem, verba sunt Eusebii, orpa- 
Tiras exedevev amo[JaANeaÜUai Tov afwuuaros, ei py Tois 
Cainoct Üvew aipo:yro, milites militia exuebat, Inisi Diis sa- 

k De idololatria) Quod principale | Nisi Diis sacrificare vellent] Sulpi- 
crimen, summus seculi reatus dicitur — tius Severus (Hist. Sacr. Lib. 11. cap. 
Tertulliano de Jdololatria, (Cap. 1.): 33): Sane tum Licinius, quia adversum 


gravissimum et extremum delictum Cy- —— Constantinum de imperio certavit, mi- 
prian,. Epist. xv. lites suos litare preceperat : abnuentes 


renounced the military profession (cingulum militie deposuerunt, and 
then returned. to it, as dogs to their vomit ; let them, after being Hearers 
Sor three years, be Penitents for ten years*; with power in the bishop to 
modify their sentence according to the evidence of their repentance. 

Here the mention of a penitence of thirteen years indicates at once 
that there is question not of some slight and ambiguous, but of some 
grave and undoubted crime. 

8 And in fact there is no doubt that Zdolatry is the crime in ques- 
tion ; for what had been said before in the eleventh Canon, must be 
understood as tacitly repeated here: as is customary in Canons. Now 
Licinius, as we learn from Eusebius, made men quit the military profes- 
sion except they would sacrifice to the heathen gods, which Julian after- 
wards imitated; on which account Victricius and others are said to 
have given up the military profession (cingulum abjecisse) for Christ. 
The same thing had before been done in Armenia under Diocletian 
by one thousand one hundred and four persons, of whom there is 

(* There were four degrees of Penitence in the early Church, IIpóoxAavois, 
Axpóacis, Yaorrwos, Zócracis.. Gronovius.] 
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crificare vellent; quod et Julianus postea imitatus est, quam sosomen, H. 
ob causam Victricius atque alii cingulum pro Christo abjecisse ^ 
leguntur. Idem olim sub Diocletiano fecerant in Armenia 

mille centum quatuor, quorum in martyrologiis mentio: et in 
JEgypto Menna, et Hesychius. Sic ergo et Licinii temporibus 

multi abjecere cingulum, quorum fuit Arsacius inter Confes- 

sores nominatus, et Auxentius factus postea Mopsuestim Epi- 

scopus. Quare his, qui semel conscientia puncti cingulum 
abjecerant, reditus ad militiam sub Licinio non patebat nisi per 

fidei Christiane abnegationem : quee quia eo erat gravior, quo 

prior ille actus majorem in illis legis diving cognitionem tes- 
tabatur, ideo hi defectores gravius etiam puniuntur quam illi, 

de quibus egerat preecedens canon, qui sine periculo vite aut 
facultatum amittendarum Christianismum abjecerant. Gene- 

raliter autem de omni militia interpretari canonem, quem pro- 
duximus, ab omni ratione alienum est. Aperte enim testatur Eueb. Fit 
historia, his, qui sub Licinio militiam abjecerant, neque Licinio 3* 
imperante ad eam redierant, ne fidem Christianam violarent, a 
Constantino datam optionem, immunesne esse a militia vellent, 

an ad militiam redire: quod haud dubie multi fecerunt. 


militia rejiciebat. Ob hanc causam Uticensis narrat, multos sub Hunericho 
Valentinianus, qui imperator postea Rege militiam temporalem abjecisse, 
factus est, sub Juliano abjecit cin- quia cum Arianismo erat connexa. 
gulum. Non dissimile est quod Victor 


mention in the Martyrologies ; and by Menna and Hesychius in Egypt. 
And thus at the time of Licinius many renounced the military profes- 
sion; among whom was Arsacius, who is named among the Confessors, 
and Auxentius, who was afterwards bishop of Mopsuesta. And thus 
those who, pricked by conscience, had once left the military profession, 
could not return to it under Licinius, except by renouncing the faith 
of Christ; and this transgression was the more grievous, inasmuch as 
their former act shewed that they had knowledge of the divine law; 
wherefore those defaulters are punished even more severely than they 
who are mentioned in the preceding Canon, who, without danger to 
their life or fortune, had renounced Christianity. But to interpret the 
Canon which we have quoted as referring to à military life in general, 
is contrary to common reason. For history clearly testifies that those 
who under Licinius had renounced military life and had not returned 
to it under Licinius, in order that they might not violate the Christian 
faith, had the option given them by Constantine, whether they would 
be excused military service or enter the army ; and no doubt many of 
them did the latter. 
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9 Sunt et qui Leonis epistolam objiciant, qus dicit, Con- 
trarium esse Ecclesiasticis regulis, post pomitentio actionem 
redire ad militiam saecularem. Sed sciendum, in penitenti- 
bus non minus quam in clericis et ascetis exactam fuisse vitam 
non quovis modo Christianam, sed eximie cujusdam puritatis, 
"ut tanto exemplo essent ad correctionem, quanto ad peccan- 
dum fuerant, Similiter in consuetudinibus antiquissimis Ec- 
clesie, qus», quo augustiori nomine commendabiliores essent, 
Canones Apostolici vulgo appellabantur: Canone Lxxxu. edi- 
citur: Ne quis episcopus, presbyter, aut diaconus, militie 
vacet, et utrumque retineat, officium Romanum et functionem 
sacerdotalem. Que enim Caesaris sunt Cesari, que Dei 
Deo. Quo ipso ostenditur, his qui cleri honorem non spera- 
rent Christianis militiam non fuisse interdictam. 

10 Hoc amplius, etiam "ad clerum admitti vetabantur, 
qui post baptismum aut magistratus attigissent, aut munera 
bellica, ut in epistolis Syricii et Innocentii, et in Concilio T'o- 


m Uttanto exemplo essent ad correc- 
tionem, quanto ad peccandum fuerant] 
Leo epistola xo. ad Rusticum : lllici- 
torum veniam postulantem oportet etiam 
multis licitis abstinere. In epistola epi- 
scoporum ad LudovicumRegem legimus: 
Quilibet tanto a se licita debet abscin- 
dere, quanto se meminit et illicita perpe- 
trasse. In Capitulis Calvi: Tanto hx 
que majora quarat bonorum 
lucra, quanto graviora sibi intulit eines 


per culpam. 

D» Ad clerum admitti velabantur] Eu- 
sebius Demonstrationum, Lib. 1. dupli- 
cem describit Christianorum vitam, 
aliam dyreX7, aliam inferiorem : qui in 
hac sunt, eos inter alia Toi* xara rd 
Cixatoy orparevomévois Td /Tpaxréa 
vxorí0ec0a:, iis qui juste militant agen- 
da indicare. (Cap. 8). 

» Nulla alia cura ac labore] Vide 
Canonem Concilii Moguntini apud Gra- 


9 (2) Some object to us the epistle of Leo, which says, Jt is 
contrary to ecclesiastical Rule, to return to a military life after act of 
penitence. But we are to recollect that penitents, no less than clerical 
persons and ascetics, were required to lead a life not only Christian, 
but of eminent purity, that as great an example might be given for 
correction as had been given for sin. In like manner in the record of 
the ancient usages of the Church, which, to give it authority, is com- 
monly called the Apostolic Canons, it is directed: No Bishop, Priest, 
or Deacon, shall be a soldier, or shall have the characters of a Roman 
officer, along with his sacred function. The things which are Cosar’s are 
for Casar ; those which are God's are for God. Which passage shews 
that those who did not seek the honour of the clerical profession were 
not forbidden to be soldiers. 

10 More than this; those were forbidden to be admitted to the 
clerical order who after baptism had either held a magistrate’s office, 
or a command in war; as we may see in the epistles of Syricius and 


Car.IL] AN BELLARE UNQUAM JUSTUM SIT. 91 


letano videre est. Legebantur scilicet clerici non ex quovis 
modo Christianis, sed ex iis, qui vite exactissimz specimen 
dedissent. Adde quod militis et quorundam magistratuum 
perpetua non erat obligatio; at sacro ministerio addicti °nulla 
alia cura ac labore quotidiano inde abstrahi debebant : qua de 
causa et sextus canon constituit, ne Episcopus, presbyter, aut 
diaconus sseculares curas administret, octuagesimus ne publicis 
se administrationibus immittat: et inter Africanos Canones 
sextus, Pne procurationem rerum alienarum suscipiat, aut cau- 
sarum patrocinium ; sic eosdem ? tutores constitui nefas judicat 
Cyprianus. 

11 At pro nostra sententia expressum Ecclesi; judicium 
habemus in Concilio primo Arelatensi, quod habitum est sub 
Constantino, Ejus enim Concilii Canon 111. sic habet : De his, 
qui arma projiciunt in pace, placuit abstinere eos a commu- 
nione: id est, qui militiam deserunt extra tempora persecutionis. 
"[d enim pacis nomine intelligi volebant Christiani, ut ex Cy- 


tianum, titulo, Ne Clerici vel Monachi. 
[Immo in Decretalibus, Lib. 111. tit. 1. 
cap. 1]. 

P Ne procurationem rerum aliena- 
rum suscipiat] Vide Epistolam Hiero- 
nymi ad Nepotianum. 

« Tutores constitui nefüs judicat Cy- 
priamus) In epistola ad presbyteros, 
diaconos et plebem Furnis consistentem. 
[Epist. 1.] Adde 1. Generaliter, 52. c. 
de Episcopis et Clericis. 


t Id enim pacis nomine intelligi vo- 
lebant) Tertullianus de Jdololatria : (cap. 
19). Imo quomodo etiam in pace mili- 
tabit ? idem de Fuga persecutionum : 
Nostre paci quod est bellum quam per- 
secutio ? (cap. 3): Cyprianus epistola x v1. 
Quando ipsa ante mater nostra Ecclesia 
pacem de misericordia Domini prior 
sumserit: Epistola xx1: Cum Dominus 
ceperit ipsi Ecclesie pacem dare: 


Epistola xxx: Ecclesia pacem sustinen- 


Innocentius and in the Council of Toledo. In fact, clerical persons 
were taken not from Christians of every kind, but from those who had 
given an example of a most correct life. Add to this, that the obli- 
gations of military service and of some magistracies was not perpetual; 
but those who were devoted to the sacred ministry, were not allowed 
to be drawn from it by any other daily care and labour. On which 
account the sixth Canon also directs that No Bishop, Priest, or Deacon 
should administer secular cases, and the eightieth, that he shall not 
even involve himself in public administration ; and the sixth of the 
African Canons, directs that he shall not undertake a trust or advocacy 
in the affairs of others; as Cyprian thinks that they should not even 
undertake the office of guardian. 

11 We have the express judgment of the Church on our side in 
the council of Arles, held under Constantine: for the third Canon of 
the Council says thus: Those who cast away their arms in peace shall 
abstain from the communion : that is, those who leave the army ina 
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priano et aliis apparet. Accedat exemplum militum sub Ju- 
liano, non modico profectu Christianorum, ut qui morte sua 
Christo reddere testimonium parati essent: de quibus sic Ambro- 
sius : SJulianus imperator, quamvis esset apostata, habuit ta- 
men sub se Christianos milites: quibus cum dicebat ; Producite 
aciem pro defensione reipublice, obediebant ei : cum autem 
diceret eis: Producite arma in Christianos, tunc agnosce- 
bant imperatorem cali. Talis et multo ante fuerat Thebs»a 
legio, qu Diocletiano imperante a Zabda tricesimo Hieroso- 
lymorum Episcopo Christianam religionem acceperat, et deinde 
in omne sevum memorabile edidit Christianse constantise et pa- 
tientiee exemplum, quod ?infra a nobis memorabitur. 

12 Hoc loco satis sit illam eorum adferre vocem, qus 
Christiani militis officium solida brevitate exprimit : Offerimus 
nostras in quemlibet hostem manus, quas sanguine inno- 
centium cruentare nefas ducimus. Dextere ipse pugnare 
adversus impios et inimicos sciunt, laniare pios et cives 
nesciunt. Meminimus nos pro civibus potius quam adversus 


dam, id est expectandam: de Lapsis, 
disciplinam pax longa corruperat. ( pag. 
123.) Sulpitius Severus: (Lib. 11. cap. 
32). Antonino Pio imperante pax Eccle- 
siis fuit : mox: Interjectis deinde annis 
xxvitt. paz Christianis fuit : etin Con- 
stantini state: (ibid. cap. 33). Ez- 
inde tranquillis rebus pace perfruimur. 
Et initio histories: Verationesque po- 
puli Christiani, et moz pacis tempora. 


(Lib. x. cap. 1.) 

5 Ambrosio equidem verba hsec tri- 
buuntur a Gratiano, Caus. x1. Qussst. 
lii. Can. 94. sed non indicato loco. 
Similis est locus Augustini, ibi etiam 
relatus, Can. 98. ex Comm. in Psal. 
mum 124. Unde priorem forte natum 
esse, in Rubrica conjiciunt. J. B. 

? Cap. iv. hujus Libri, 8 7, num. 10, 
et seqq. ubi vide que monebimus. J. B. 


time when there is no persecution raging; for that is what the Chris- 
tians meant by peace, as appears in Cyprian and others. Add to this 
the example of the soldiers under the Emperor Julian, Christians of 
no common proficiency, who were ready to render testimony to Christ 
by their deaths: they were willing to fight in defenco of the State, 
but when commanded to use their weapons against Christians, they 
acknowledged the Emperor of Heaven. Of like character had before 
been the Theban Legion under Diocletian, of which we shall speak 
hereafter. 

12 At present it may suffice to quote the expressions of those who 
describe the office of the Christian soldier with compact brevity: We 
offer to you our arms as ready to use them against any enemy, though we 
refuse to stain them with the blood of the innocent. Our right hands know 
the way to fight against the impious and the adversary, but they have not 
the art of butchering the good man and the fellow-citizen. We recollect 
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cives arma sumsisse. Pugnavimus semper pro justitia, pro 
pietate, pro innocentium salute: hac fuerunt hactenus pretia 

m. Pugnavimus pro fide, quam quo pacto conser- 
vemus tibi (ad imperatorem sermo est) si hanc Deo nostro 
non exhibemus ? Basilius de antiquioribus Christianis sic lo- 
quitur : Tous ev moAénots povous oi maTépes Nuwv Ev TOIS 
overs OUK ehoryicavro, euol jokei, ouryyveuny sovres Tos 
vmép awhpoovvys xai evoeBelas auvvouevos: Eas que in 
bello perpetrantur cades, majores nostri pro cedibus non 
habuere, excusatos habentes eos, qui *pro pudicitia ac pie- 
tate decertant. 


5 Pro pudicitia etiam habet inter- — tur hmc vox latiorem heic habere signi- 
pres vulg. Epist. ad Amphiloch. unde — ficationem. Cseterum vide qus diximus 
hsc petita sunt, Can. 18, pag. 26 D. in Libro Gallico De Doctrina Morali 
Tom. 11. Ed. Paris. 1688. Sed vide- — Patrum, Cap. xi. $ 1, et segq. J.B. 


that we have taken arms for our citizens rather than against them. We 
have always fought for justice, piety, the protection of the innocent ; those 
have hitherto been the rewards of our labours. We have fought for our 
faith: and how shall we preserve our faith towards thee (meaning the 
Emperor), if we do not shew our faith towards God? 

[The quotation from Basil seems an after-thought. ] 


I. 


II. 


III. 


IV. 


V. 


V I. 


CAPUT III. 


BELLI PARTITIO IN PUBLICUM ET PRIVATUM. SUMMI 
IMPERII EXPLICATIO. 


Belli divisio in publicum 
et privatum. 

Non omne bellum priva- 
tum, post judicia constituta, 
illicitum esse jure natu- 
rali, defenditur ; additis ez- 
emplis. 

Ac ne jure quidem Evan- 
gelico, cum solutione objec- 
tionum. 

Belli publici divisio in so- 
lenne et minus solenne. 

An bellum sit publicum,quod 
geritur auctoritate magis- 
tratus summam potestatem 
non habentis, et quando. 
In quibus rebus consistat 
potestas civilis. 


VII. Que potestas sit summa. 
VIII. Refellitur sententia, que 


statuit summam potestatem 
semper esse penes populum : 
et solvuntur argumenta. 


IX. Refellitur sententia, que 


X. 


XI. Secunda 


apt Verbo I. 1 
cL 


statuit semper mutuam sub- 
jectionem regis et populi. 
Ad veram sententiam recte 
intelligendam | adhibentur 
cautiones : prima est de dis- 
tinguenda vocum similitu- 
dine in re dispari : 

de distinguendo 


jure et modo habendi jus. 

Ostenditur quedam impe- 

ria summa haberi plene, id 

est alienabiliter : 

XIII. Quedam non plene: 

. Quedam non summa plene, 
id est alienabiliter, haberi. 

. Adstruitur dicta distinctio 
ez discrimine dandi tutoris 
in regnis. 

. Summam potestatem non 
tolls promissione etiam ejus, 
quod nec naturalis, nec di- 
vini sit. juris. 

XVII. Summum imperium dividi 
interdum per partes subjec- 
tivas aut potentiales. 

XVIII. Male tamen hoc colligi ex 
eo, quod reges acta quedam 
sua nisi a cotu aliquo pro- 
bentur, rata esse nolunt. 

XIX. Alia quoque exempla que- 
dam male hue trahi. 

XX. Vera exempla. 

XXI. Summam potestatem habere 
posse qui tnequali foedere 
teneatur : cum solutione ob- 
jectionum : 

XXII. Et qui tributum pendat. 

XXIIL Et qui feudi lege teneatur. 

XXIV. Distinctio juris et exerci- 
tii cum exemplis. 


XII. 


ELLI prima maximeque necessaria partitio hsc est, 
quod bellum aliud est privatum, aliud publicum, 
aliud mixtum. Publicum bellum est, quod auctore eo geritur, 


CnuaPTER III. Division of War into public and private. 
Explanation of Sovereignty. 


I, 1 The first and most necessary partition of War is this, that 
War is private, public, or mixt. Public war is that which it carried 
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qui jurisdictionem habet: privatum, quod aliter: mixtum, 
quod una ex parte est publicum, ex altera privatum. Sed de 
privato, quod antiquius, primum videamus. 
2 Bellum aliquod privatum licite geri, quantum jus na- 
ture attinet, satis apparere arbitror ex iis quz supra diximus, 
cum ostensum est, ut quis injuriam etiam vi a searceat, juri 
naturali non repugnare. Sed forte putet aliquis id saltem post 
constituta judicia publica non licere: quanquam enim judicia 
publica non a natura, sed a facto sunt humano, cum tamen 
multo sit honestius et ad quietem hominum conducibilius, ab 
eo cujus nihil intersit rem cognosci, quam homines singulos; 
nimium spe amantes sui, quod jus putant id manu exsequi, 
iam laudabili instituto obsequendum ipsa dictat squitas et 
ratio naturali. Paulus JC: Non est singulis concedendum t. L Non est 
quod per magistratum publice possit fieri, ne occasio sit 
majoris tumultus faciendi. | Hinc est, inquit * Rex Theodo- Case.) i. 
ricus, quod legum reperta est sacra reverentia, ut nihil i. 
manu, nihil proprio ageretur impulsu ; quid enim a bellica 
confusione pax tranquilla distat, si per vim litigia termi- 
nantur ? Et vim vocant leges, quoties quis id, quod deberi t. I. Eset 13. 
&ibi putat, non per judicem reposcit. metus. 
II. 1 Certe quin restricta multum sit ea, que ante ju- 
dicia constituta fuerat licentia, dubitari non potest. Est tamen 


® Rex Theodoricus] Eundem vide in Edicto cap. x. et cxxiv. 


on under the authority of him who has jurisdiction; private, that 
which is not 80; mixed, that which is public on one side and privato 
on the other. Let us first speak of private war as the more ancient. 

2 That private war may be lawful, so far as Natural Law goes, 
I conceive is sufficiently apparent from what has been said above, when 
it was shewn, that for any one to repel injury, even by force, is not re- 
pugnant to Natural Law (Chap. 1.]. But perhaps some may think that 
after judicial tribunals have been established, this is no longer lawful: 
for though public tribunals do not proceed from nature, but from the 
act of man, yet equity and natural reason dictate to us that we must 
eonform to 80 laudable an institution ; since it is much more decent 
and more conducive to tranquillity among men, that a matter should 
be decided by a disinterested judge, than that men, under the influ- 
ence of self-love, should right themselves according to their notions 
of right. So Paulus the Jurist, and king Theodoric. [See the pas- 
sages.] 

II. 1 It is not to be doubted, indeed, that the licence which 
existed before the establishment of public justice is much restricted. 


Molin. Disp. 
100. § Du- 
bium vero. 
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ubi locum nunc quoque habeat, nimirum ubi cessat judicium : 
nam lex vetans sine judicio suum consequi, intelligi commode 
debet, ubi copia est judicii. Cessat autem judicium momen- 
tanee, aut continue, '"Momentanee cessat, ubi exspectari ju- 
dex non potest sine certo periculo aut damno. Continue vero, 
aut jure, aut facto. Jure, si quis versetur in locis non occu- 
pats, ut mari, solitudine, insulis vacuis, et si qua alia sunt 
loca, in quibus nulla est civitas: facto, si subditi judicem non 
audiant, aut judex aperte cognitionem rejecerit. 

2 Quod diximus etiam post judicia constituta naturali juri 
non repugnare omne bellum privatum, etiam ex lege Judiis 
data intelligi potest, ubi sic per Mosen Deus loquitur, Exod. 
xxii. 2. Si in effossione deprehensus fur ita 'percutiatur, ut 
moriatur, ne reus cedis esto percussor, ni jam dies tlluxerit, 
tunc enim reus cadis erit. Omnino enim videtur hsc lex, 
tam accurate distinguens, non solum impunitatem inducere, 
sed jus etiam naturale explicare; neque fundari in peculiari 
aliquo mandato divino, sed in communi sequitate: unde alias 
etiam gentes id sequutas videmus, Notum est illud xu. Tabu- 


b Momentanee] Servius ad x Zne- 
idos (vers. 419): Injecere manum Parcae. 
Traxerunt debitum sibi. Et sermone 
usus est juris : nam manus injectio dici- 


nobis debitam vindicamus. 

€ Ez veteri jure Attico] Solonis 
verba, [apud Demosthen. Orat. adversus 
Timocrat. pag. 476]: El uév ree ped” 


tur, quoties nullajudicis auctoritate rem — suépay vip evrükovra  Ópayyuads 


Yet still it continues to exist; namely when public justice ends: for 
the law which forbids us to seek our own by other than judicial pro- 
ceedings, must be understood to apply only when judicial aid can be had. 
Now judicial aid ceases either momentarily or continuously. It ceases 
momentarily when the judge cannot be waited for without certain 
danger or loss. It ceases continuously either de jure or de facto: da 
jure, if any one be in an unsettled place, as at sea, in a desert, in an 
uninhabited island, or in any other place where there is no political 
government: de facto, if the subjects do not obey the judge, or if the 
judge openly refuses to take cognizance. 

2 What we have said, that even after judicial tribunals are esta- 
blished, all private war is not repugnant to Natural Law, may also be 
understood from the Jewish Law, in which God thus speaks by Moses, 
Exod. xxii. 2: If a thief be found breaking up, and be smitten that he die, 
there shall no blood be shed for him: if the sun be risen upon him, there 
shall blood be shed for him. For this law, making so nice a distinction, 
appears not only to give impunity to the slayer, but to explain Natural 
Law; and not to be founded in any peculiar divine mandate, but in 
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larum, haud dubie ex veteri jure Attico profectum : Si noa Macrob. 
furtum Saxrt, si im aliquis occisit, jure casus esto. Sici insons 
omnium, quos novimus, populorum legibus judicatur, qui ad- 
versus aggressorem armis vitam periclitantem defenderit: qui 

tam manifestus consensus testimonium prsbet, nihil in eo esse, 

quod naturali juri adversetur. 

III. 1 De jure divino voluntario perfectiore, Evangelico 
scilicet, plus est difficultatis. Quin Deus, cui plus juris est in 
vitam nostram, quam nobis ipsis, potuerit a nobis patientiam 
eo usque exigere, ut etiam privatim in periculum adducti, 
occidi deberemus potius quam occidere, ego non dubito. An 
autem voluerit nos eo usque obstringere, id est quod inquiri- 
mus, Solent pro affirmante sententia adferri duo loca, qua 
supra adduximus, ad questionem generalem: éyw dé Aé*yo 
VA, By ávTi Tfjv: TQ wovnpw. Ego autem dico vobis; 

Ne resistite injuriam facienti. Matth. v, 39 et Rom. xii. 19. 
ay €avroUs éxOwoUvTes, aryamsroi, ubi Latina versio habet, 
non vos defendentes, charissimi. Tertius autem locus est in 
ilis Christi verbis ad Petrum: Repone gladium. tuum in va- Man. xxv. 


urn. 1. 4. 


kXAémron dra'yovyrv ?rpós obs 6pydexa ad undecim viros deduci : quod si quis 
elvat. el dé i? vvicrÓs 8 i oy kAézr- — noctu. vel minimum quid furetur, eum 
T, Tovroy é£eivat xal daroxreivai. Si liceat vel occidere. Adde que secundo, 
quis de die quod plus quinquaginta libro infra dicentur, cap. 1. § 12. 
drackmis valeat, furetur, eum jus rit 


common equity; and accordingly we find that other nations have 
followed the same. The Law of the Twelve Tables is well known, 
doubtless taken from the old Attic Law: If a man commits a robbery 
by night, and if any one kill him, it is justifiable homicide. And thus by 
the laws of all nations which we know, he is deemed innocent who 
defends himself being in peril of life; which manifest consent is a proof 
that such a course is not at variance with Natural Law. 

III. 1 Concerning the more perfect Instituted Divine Law (Chap. r. 
$xv.), namely the Evangelical Law, thero is more difficulty. That 
God, who has more Right over our lives than we ourselves have, might 
have demanded from us forbearance to such an extent, that even when 
brought privately into danger, we should be bound to allow ourselves 
to be killed rather thar kill another, I do not doubt. The question is, 
whether he did intend to bind us to this. It is usual to adduce for the 
affirmative two passages which I have already quoted with reference 
to the general question: I say unto you that ye resist not evil, Matth. v. 
39, and Rom. xii. 19, Avenge not yourselves, dearly beloved. A third pas- 
sage ig those words of Christ to Peter, (Matth. xxvi. 52), Put up thy 
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ginam ; nam quicumque acceperint gladium, gladio peribunt. 

Addunt his nonnulli Christi exemplum, qui pro inimicis sit 
mortuus, Rom. v. 8, 10. 

2 Neque desunt inter Christianos veteres, qui bella qui- 

dem publica non improbaverint, sed defensionem privatam 

Ce prec. putarint vetitam. Ambrosi loca pro bello supra attulimus. 

Augustini multo etiam plura sunt et clariora, omnibus nota. 

Lib.x.in | At idem Ambrosius dixit : Et ideo fortasse Petro duos gladios 

offerenti, Satis, dicit, quasi licuerit usque ad Evangelium, 

ut sit in lege equitatis eruditio, in Evangelio veritatis. 

De Qf..3. Idem alibi: Christianus, etiamsi in latronem armatum inci- 

dat, ferientem referire non potest ; ne, dum salutem defendit, 

Lib. de Li. pietatem contaminet. — Augustinus vero: Legem quidem non 

reprehendo, qu@ tales (latrones et alios invasores violentos) 

permittit interfici, sed quomodo istos qui interficiunt defen- 

Rist. 4,o4 dam, non invenio. Et alibi: De occidendis hominibus ne ab 

eis quisquam occidatur, non mihi placet consilium, nisi 

Jorte sit miles, aut publica functione teneatur, ut non pro se 

hoc faciat, sed pro aliis, accepta legitima potestate. — Atque 


4 Satis apparet] Adde Consilii Au- e Nobis potius quam aliis consulere] 
relianensis canonem, citatum a Gratiano — Cassiodorus de Amicitia, [vel potius 
c. ult, causa XIII. qu. 11. Petrus Blesensis, cui liber ille a Viris 


sword within the sheath, for all they that take the sword shall perish with 
the sword. Some add to these the example of Christ, who died for 
his enemies, Rom. v. 8, 10. 

2 Nor are there wanting among the ancient Christians, those who 
though they did not condemn public wars, thought that private self- 
defense was forbidden. We have already (Chap, n. $ 10, No. 5) adduced 
the passages of Ambrose in defense of war: there are passages in Au- 
gustine more numerous and more clear, known'to all. Yet the same 
Ambrose says, Perhaps when he said to Peter, who offered him two 
swords, Zt is enough; it was as if he said, that the use of such weapons was 
lawful till the Gospel: the Law was a teacher of equity, the Gospel, of 
truth. And the same writer in another place: A Christian, if he should 
come in the way of an armed robber, may not return his blows; lest in 
defending his safety he should stain his piety. And Augustine, As to 
the law which permits such (robbers and other violent transgressors) 
to be put to death, I reprehend it not; but how I am to defend those who 
put men to death, I do not see. And in another place, As to putting men 
to death that other men may not be killed by them, I cannot approve of 
such deeds ; except the agent be a soldier, or a public officer, or do this, not 
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idem sensisse Basilium ex secunda ipsius ad Amphilochium cap. € 
epistola satis apparet. 

3 Sed opposita sententia sicut receptior est, ita verior 
nobis videtur, ut talis patientia non sit in obligatione: jubemur 
enim in evangelio proximum amare juxta nos ipsos, non prs 
nobis ipsis: imo ubi par malum imminet, non vetamur °nobis 
potius quam aliis consulere, ut supra ostendimus auctoritate 
Pauli beneficentim regulam explicantis. Instet forte aliquis, 
et dicat; etiamsi meum bonum preeferre possim bono proximi, 
hoe tamen locum non habere in bonis insequalibus; quare vi- 
iam meam mihi potius deferendam, quam invasor permittatur 
incidere in perpetuam damnationem. Sed responderi potest, 
smpe etiam eum, qui impetitur, opus habere tempore ad po- 
nitentiam, aut probabiliter ita existimare; et ipsi quoque ag- 
gressori ante mortem posse ad penitentiam spatium superesse. 
Deinde morali judicio non videri sstimandum illud periculum, 
in quod ipsum se quis conjiciat, et unde se potest eximero. 

4 Certe Apostolorum aliqui ad ultimum usque tempus, 
Christo vidente et sciente, videntur iter fecisse armati gladio, 


Doctis vindicatur]. Sane nullus aliquo aut corporis «jus liberationem, citra 
precepto vel aliqua ratione tenetur salu- — epem perpetue salutis, proprii corporis 
fem anime prozimi perditione anima sue, — interitu procurare. 


iy 


for himself, but for others, having received legitimate authority. And 
Basil was of the same opinion. 

8 But the opposite opinion, as it is tho more common, so does it 
seem to us the more true, that such forbearance is not obligatory: 
for in the Gospel wo are told to love our neighbour as ourselves, but 
not better than ourselves; nay even, when an equal evil impends 
over ourselves and another, wo are not forbidden to consult our own 
safety rather than that of others, as we have shewn above from 8t Paul, 
when he explains the law of kindness. Perhaps some one may urge 
in reply, that though I may prefer my own good to the good of my 
neighbour, this does not hold of unequal goods: and that I must 
rather give up my life than that the aggressor should be permitted to 
fall into eternal damnation. But we may answer that the person 
attacked may also need time for repentance before he dies, or may 
think so on probable grounds, and that the aggressor may possibly 
have time for repentance before his death. But in truth we are not 
to estimate the moral consequences of a danger into which & man 
throws himself, and from which he can relieve himself. 

4 Certainly the Apostles, even to the last, with the knowledge and 
under the eye of Christ, travelled armed with sword, which also thoy 
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! quod et alios Galileos e patria urbem versus properantes ob 
Bel. Jud. iL infestas latronibus vias factitasse ex Josepho discimus: qui et 
de Essenis innocentissimis hominibus idem prodidit. Hine 
enim factum est, ut cum diceret Christus tale tempus immi- 
nere, ut gladii comparandi causa vel vestis vendenda esset, 
Lucze xxii. 36, statim Apostoli responderint in suo comitatu 
duos esse gladios: erant autem in eo comitatu nulli prster 
Apostolos. Tum vero illud ipsum, quod dixit Christus, quan- 
quam praeceptum revera non continet, sed proverbium est, 
significans gravissima pericula imminere, ut clare ostendit op- 
positio.primi temporis, quod tutum ac prosperum fuerat, com- 
mate 35 est tamen tale, ut sumptum appareat ex eo, quod 
fieri solebat, quodque Apostoli licitum censebant. 

5 Recte autem a Cicerone dictum est: Gladios habere 
certe non liceret, si uti illis nullo pacto liceret. lllud vero, 
Ne resistite injuriam facienti, non magis universale est quam 
quod sequitur, Date omni petenti; quod tamen exceptionem 
admittit, dum ne nimium nos pregravemur : imo isti praecepto 
de dando nihil adjicitur quod vim habeat restringentem, sed 
ex solo sensu squitatis adstringitur ; cum preceptum de non 
resistendo suam habeat adjunctam explicationem per exemplum 
alap»; ut intelligatur tum demum precise nos obligare, cum 


H 
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Galileans, travelling from their country to Jerusalem, did for fear of 
robbers, as we learn from Josephus; who says also that the Essenes, 
most blameless men, did the same. Hence when Christ said that a 
time was at hand such that men should sell a garment to buy a sword, 
Luke xxii. 36, the Apostles answered that they had two in that com- 
pany: which company consisted of the Apostles alone. And though 
what was said by Christ, was in truth, not a command but a proverbial 
expression, signifying that most grave perils were impending, as clearly 
appears from the opposition of the former time, which had been safe 
and prosperous, verse 35, When I sent you without purse, &c.; yet 
it shews what was customary, and what the Apostles thought lawful. 

Now it is rightly said by Cicero, that Jt would not be lawful to 
carry à sword if it were not lawful under any circumstances to use tt. 

5 The other passage, Resist not evil, is more universal than that 
which follows, G'ive to every one that asketh : which nevertheless admits 
of exception, namely, that we are not to overburthen ourselves. Nay 
more: This precept concerning giving has nothing added to it of a 
restrictivo force, but is limited only by the sense of equity: whoreas 
the precept, not to resist, has the explanation added in the example of 
& buffet on the cheek; that it may be understood to obligo us precisely 
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ea impetimur injuria, que aut alapa sit, aut alapze par: nam 
alioqui rectius fuerat dicere, Ne resistite injuriam facienti, 
sed vitam profundite potius quam armis utamini. 

6 In verbis ad Romanos, 4 €avrovs exóixovvTrec, omnino 
éxówei» non tuendi, sed ulciscendi habet significationem : ut 
et Judith. i. 12, et i. 1; Luc. xviii. 7, 8; xxi. 22; 2 Thess. 
i 8; lPetr.i.14; Rom.xiii.4; 1 Thess.iv. 6. Idque ipsa 
verborum connexio manifeste ostendit: preecesserat enim, Ne 
rependatis ulli malum pro malo: hec autem est ultionis, 
non defensionis descriptio. Et monitum suum fulcit Paulus 
Deuteronomii loco, €uoi exdixyats, eryw avTamodwow, ubi in xeu. ss 
Hebrzo est Dp) *5, quo ultionem significari tum vocis proprie- 
tas indicat, tum ipsa loci sententia, qus defensionem intelligi 
non patitur. | 

7 Quod vero Petro dictum est, continet quidem prohibi- 
tionem utendi gladio, sed non in defensionis caussa, neque 
enim se opus habebat defendere: jam enim dixerat Christus 
de discipulis: Sinite hos abire: idque ut impleretur. sermo 
quem dixerat : Ew tis, quos dedisti mihi, non perdidi quem- 
quam, Joan. xviii. 8, 9; neque Christum, nam defendi nole- 
bat. Ideo apud Joannem hanc causam interdictioni subjicit, 
An non bibam poculum, quod dedit mihi Pater ? com. 11. et 


then when we are assailed by an injury such as a buffet, or something 
of the same kind: for otherwise it would have been more suitable to 
say, Resist not an injurious aggressor, but give up your lives rather than 
use arms. 

6 In the words to the Romans, Avenge not yourselves, the Greek 
word means to avenge, not to defend. [See the passages.] And this is 
plain from the context: for he had just said, Rom. xii. 17, Recom- 
pense no man evil for evil; which is a description of vindictive, not of 
self-defensive conduct. And Paul supports himself by reference to 
Deut. xxxii. 35, where the meaning of the word, and the sense of the 
passage, shews that self- defense cannot be intended. 

7 What is said to Peter does contain a prohibition of using the 
sword, but not in self-defense: for he had no reason to defend himself ; 
since Christ had just said concerning his disciples, Suffer them to 
depart ; and that, in order that the words which ho had uttered might 
be fulfilled: Of those whom thou hast given me 1 have lost none: 
John xviii. 8, 9: nor to defend Christ, for he would not allow himself 
to be defended. And hence in St John he adds the reason for this 
prohibition: The cup which my Father has given me, shall I not drink 
47 verse 11; and in Matthew he says, How then shall the Scriptures be 
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apud Mattheum ait, Quomodo ergo implerentur scripture, 
ques dicunt ita oportere fieri ? Ulciscendi ergo animo Petrus, 
ut erat fervidus, non defendendi ferebatur: adde quod arma 
sumebat in eos, qui nomine publicarum potestatum adventa- 
bant, quibus an ullo casu resistere liceat, peculiaris est questio, 
infra a nobis peculiariter tractanda. Quod autem adjicit Do- 
minus, Omnes, qui gladium acceperint, gladio peribunt, aut 
proverbium est, ex vulgi usu desumtum, quo significatur 
sanguinem sanguine elici, ideoque armorum usum periculo 
nunquam vacare: aut, que Origenis, Theophylacti, Titi, et 


: Euthymii sententia est, indicat, non esse quod nos Deo preri- 


piamus ultionem, quam ipse suo tempore satis sit, exacturus : 
plane quo sensu in Apocalypsi dicitur xu. 10. Qui gladio 
occidit, eum gladio occidi oportet: in hoc sita est spes et 
patientia sanctorum : quicum convenit Tertulliani illud : 4deo 
satis idoneus patientia sequester Deus: st injuriam depo- 
sueris penes eum, ultor est; st damnum, restitutor est; si 
dolorem, medicus est ; 8t mortem, resuscitator est: quantum 
patientia licet, ut Deum habeat debitorem ?  Simulque his 
Christi verbis vaticinium videtur inesse de ponis, quas a san- 
guinariis Judwis erat exacturus gladius Romanorum. 

8 Ad Christi exemplum, qui pro inimicis mortuus dicitur, 


fulfilled, which say that so it must be? St Peter then, according to his 
fervid temper, was moved by the desire of revenge, not of defense. 
Add to this, that he was using weapons against those who came in the 
name of the public authorities: and whether these may in any case be 
resisted, is à peculiar question, to be specially treated hereafter. What 
the Lord adds, All they that take the sword shall perish by the sword, 
is either a proverb borrowed from common usage, which meant that 
blood leads to blood, and therefore that the use of arms is always 
full of peril; or, as is the opinion of Origen, Theophylact, Titus, and 
Euthemius, it denotes that we are not to take vengeance out of the 
hands of God, since it is what he will fully exact in his own time: and 
this is plainly expressed, Revelation xiii. 10, He that killeth with the 
sword must be killed with the sword. Hore is the patience and the faith 
of the saints. And this agrees with what Tertullian says, So sufficient 
is God, as one in whom our patience may trust: if we leave our injuries 
to him, he is our avenger; if our losses, our recompenser ; if our pains, 
our physician ; if our death, our restorer to life. What a privilege of 
patience it is to make God our debtor! And at the same time the words 
of Christ scem to contain a prophecy of the punishment which the 
Roman sword was to exact from the sanguinary Jews. 
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i potest, Christi facta omnia quidem virtutis esse 
plena, et qux», quoad ejus fieri potest, imitari laudabile sit, et 
suo premio non cariturum ; non tamen omnia ejusmodi esse, 
ut aut ex lege veniant, aut legem faciant. Nam quod Christus 
pro imimicis atque impiis est mortuus, id non fecit ex lege 
aliqua, sed ex speciali quasi pacto et federe inito cum Patre; 
qui si id faceret, non modo summam ei gloriam, sed et gen- 
tem in sternum duraturam promisit, Esaism lii. 10. — Alioqui 
esse hoc factum quasi singulare, et cui vix quicquam reperia- 
tur simile, ostendit Paulus Rom. v. 7. Et Christus nos ani- 
mam nostram periculis objicere jubet, non pro quibusvis, sed 
pro ejusdem discipline consortibus, 1 Joan. iii. 16. 

9 Quse vero ex Christianis scriptoribus allats sunt sen- 
tentis, partim videntur consilium magis, et sublimis propositi 
commendationem, quam destrictum praceptum continere ; par- 
tim private sunt ipsorum, non communes totius Ecclesise. 

Nam in eanonibus antiquissimis, qui Apostolici dicuntur, com- 

munione is demum privatur, qui in rixa primo ictu adver- 

sarium occiderit, ca yv HpoweTetav auToU, fob nimium can. ixiv. 

calorem. Et hanc sententiam ipse etiam Augustinus, quem Vid. edam, 
f Ob nimium calorem] Ambrosius  hibes ? cur haberi praecipis quem vetas "ic Hou 

libro x. in Lucam: O Domine, cur me promi? nisi forte ut sit parata defensio, homicidio. 

emere jubes gladium, qui ferire me pro- — non ultio necessaria, (Cap. 22). 


8 With regard to the example of Christ, who is alleged to have died 
for his enemies, it may be answered, that all the acts of Christ are full 
of virtue, and such as may bo laudably imitated, as far as is possible, 
and will not fail of their reward; but they are not all such as proceed 
from a law, or make a law for us. For that Christ died for his enemies 
and for the ungodly, was what he did not in pursuance of any law, but 
from a special covenant with his Father; who promised, on that con- 
dition, not only eternal glory, but also an endless offspring, Isaiah liii, 
10. And so Paul describes this as a special and exceptional and 
unparalleled act, Rom. v. 7: Scarcely for a righteous man will one die. 
And Christ commands us to put our life in peril, not for any one, but 
for the brethren, 1 John iii. 16. 

9 As to the opinions adduced from Christian writers, partly they 
appear to be rather counsels, and the recommendation of an elevated 
purpose, partly they are the private opinions of those writers, not the 
common judgment of the Church. For in the very ancient Canons 
which are called Apostolic, he especially is excluded from the com. 
munion, who in a quarrel had slain his adversary at once, in heat of 
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in contrariam partem adduximus, probare videtur Quast. 
]xxxiv. in Exodum. 

IV. 1 Publicum bellum aliud est solenne ex jure gen- 
lium, aliud minus solenne. Solenne quod hic voco, plerumque 
justum dici solet eo sensu, quo justum testamentum codicillis, 
juste nuptise servili contubernio opponuntur: non quod non 
liceat et codicillos facere ei qui velit, et servo secum mulierem 
lhabere in contubernio; sed quod testamentum et nuptis 
solennes peculiares quosdam ex jure civili effectus habeant : 
quod notari utile est; multi enim, voce justi male intellecta, 
damnari putant ut iniqua aut illicita bella omnia, quibus illa 
justi appellatio non convenit. Ut bellum solenne sit ex jure 
gentium, duo requiruntur; primum ut geratur utrimque auc- 
tore eo, qui summam potestatem habeat in civitate: deinde, ut 
ritus quidam adsint, de quibus agemus suo loco. Hec quia 
conjunctim requiruntur, ideo alterum sine altero non sufficit. 

2 Bellum autem publicum minus solenne potest et ritibus 
ilis carere, et geri in privatos, et auctorem habere magistra- 


! Habere in contubernio] Imo inter 
cives erant qusedam matrimonia non 
justa, non justiliberi. Paul. Sent. Lib. 
11, tit. xix. & Si uxor. 13. D. ad L. 
Juliam de Adulteriis: sic et libertas 
quidam non justa, Seneca De Vita 
Beata, c. xxiv. Suetonius Octavio, 
c. xl. [Locus Pauli Icti male heic addu- 


citur, quasi in eo esset exemplum ma- 
trimonii non justi, eo sensu, quo intelli- 
git Auctor : et ipse infra, in not. ad Lib. 
It. cap. v. $ 15. num. 1. suspicatur, la- 
tere additamentum niani. Sed vide 
ibi eximium Editorem Jurisprudentia 
Antejustinianee, Clar. ScnuuLTINGIUM. 
Circa Uzorem injustam, de qua in L. 13. 


blood. And this opinion Augustine, whom we have quoted on the 
opposite side [$ rr. No. 2], appears to approve. 

IV. (And now of Public War.] 1 Public War is either formal, 
according to the Law of Nations, or less formal. What I here call 
formal, is commonly called legitimate, in that sense in which a legiti- 
mate will is opposed to a codicil, and a legitimate marriage, to the co- 
habitation of slaves: not that a man may notlawfully make codicils, or 
a slave cohabit with a woman; but because a Will and a Marriage 
have peculiar effects by the Civil Law, which it is important to note. 
For many, not understanding the word legitimate, think that all wars 
which are not legitimate are unlawful and unjust. In order that a war 
may be formal according to the Law of Nations, two things are 
required ; first, that it be carried on on both sides by the authority of 
those who have a political sovereignty; next, that certain formalities 
be employed, of which we shall speak in their place. Since both these 
conditions are requisite, one alone without the other is not sufficient. 

2 An informal public war may both want those formalities, and be 


Car. III.] SUMMI IMPERII EXPLICATIO. 105 


fum quemvis. Et sane si citra leges civiles res spectetur, 
videtur omnis magistratus, sicut ad tuendam plebem sibi cre- 
ditam, ita ad exercendam jurisdictionem, si vis occurrat, jus 
habere belli gerendi. Sed quia ex bello tota civitas in pericu- 
lum venit, ideo ferme omnium populorum legibus cautum est, 
ne bellum geri possit nisi auctore eo, qui summam in civitate 
potestatem habeat. Exstat lex talis Platonis ultimo de legi- Pag. 955. 2.0. 
bus. Et in Romano jure majestatis teneri dicitur, qui injussu L iit D. ad 
Principis bellum gesserit delectumve habuerit, exercitum com- nd 
paraverit ^ Injussu populi dixerat lex Cornelia lata a 
L. Cornelio Sylla. In Justinianeo Codice exstat constitutio 
Valentiniani, et Valentis; Nulli prorsus nobis insciis atque Ut armor, 
inconsultis mlibet armorum movendorum copia, tribua- free i 
tur. Huc pertinet Sillud Augustini: Ordo naturalis morta- !^* User" 
lium paci accommodatus hoc poscit, ut suscipiendi belli 
auctoritas atque consilium penes principes sit. 

3 Sicut autem omnia dicta, quantumvis universalia, squi- 
tatem recipiunt interpretem, ita et hzc lex. Nam primum Fit de Jur. 


D. Ad Leg. Jul. de Adult. et alibi, va- Noopt11 Comment. in Digest. Tom. 11. 


J. B. 


rias Interpretum sententias collegit et 
expendit Cuz. ULRic. Grupen, De 
Uxore Romana, cap. vii. 8 9, pag. 338, 
el seqq. Quod spectat Libertatem non 
justam, consule ToRRENTIUM, in locum 
Suetonii laudatum : Just. Lipstum in 
Tacit. Annal. x11rt, 27, et Eruditissimi 


Opp. pag. 21. 

& Illud Augustini] Lib. xxt1. c. Ixxiv. 
contra Faustum : citat. Gratianus c. quid 
culpatur,4. causa XXIII. queest. 1. Apud 
Hebraeos bellum omne, quod non speci- 
ali Dei jussu suscipitur, vocatur mondn 
mw" bellum potestatum. 


made against private persons, and by the authority of any magistrate. 
And if we look at the matter without reference to civil laws, it would 
seem that every magistrate has the right of making war, both to pro- 
tect the subjects committed to his charge, and to exercise his juris- 
diction, if opposed by force. But because by war the whole State is 
brought into danger, therefore it is provided by the laws of almost 
every nation, that war is not to be made except by the authority of 
the Sovereign Power. Plato has such a provision in the last book of 
his Laws. And in the Roman Law, ho was held guilty of high treason 
who without the authority of the Sovereign made war, levied troops, or 
formed an army: the Cornelian law said, without authority of the 
People. So it is in the Codex of Justinian: and so argues Augustine. 
[See the text.] 

3 But as all precepts, however universal, are to be interpreted 
according to equity, so is this law. For in the first place, there can 
be no doubt that he who is at the head of any jurisdiction may, through 
the officers of his court, compel by force s few contumacious persons 
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NOE 
Ll. ex hoc J 

Ds -de Jur à * bus opus non est, neo periculum imminet civitati, dubitari 
Priceics nequit, Rursum, si ita preesens sit periculum, ut tempus non 
Mert Laud. ferat eum consuli qui supremum in civitate jus habeat; hio 
“24> etiam necessitas exceptionem porriget. Hoc jure usus L. Pi- 
Liviw.xiv. narius preesidio Enns in Sicilia prefectus, cum certo sciret 
oppidanos ad Carthaginenses defectionem moliri, csede in eos 
facta, Ennam retinuit. Extra talem necessitatem ad vindi- 
candas injurias, quas Hex persequi negligit, jus bellandi op- 
pidanis in civitatibus dare ausus est Franciscus Victoria: sed 

ejus sententia merito ab aliis repudiatur. 
V. 1 At quibus eventibus jus armorum movendorum 
esse magistratibus minoribus constat, an bellum tale publicum 


Ayala de Jur vr. sit dicendum, dissentiunt juris interpretes. Sunt qui aiunt. 
ATE ai * Sunt qui negant. Sane si publicum non aliud dicimus quam 
ounce oie ; quod fit jure magistratus, dubium non est quin talia bella 
ele publica sint, ac proinde qui in tali facti specie magistratibus 
Jur. n. 5. 

Panor. oo * Hinc 1. 68 D. De rei vindicat. Ampliss. BxNCKERSHOEK, Observat. 111. 
Host. D.de dicitur, eum, qui restituere jussus, Ju- 14. J.B. 


dici non paret, manu militari, officio 
Judicis, cogendum. Qua de re vide 
Viros Eruditissimos et Juris peritissi- 
mos, Jac. GoTHOFREDUM in Cod. The. 
odos. L. unic. de Offic. Jud. milit. et 


, b Res auferri obsistentibus] Juris- 
consultis in hanc rem productis possunt 
addi Franc. dret. cons. xiv. n. 7. Gail. 
I. de Pac. publica, c. 11. numer. 20. 
Cardinalis Tuschus pract. quist. Lv. 


— 


to obey him, when there is no need of major force for the purpose. 
And again, if the danger be present and pressing, so that there is no 
time to consult the Sovereign, here also necessity makes an exemption. 
On the ground of such a right as this, L. Pinarius, the commander 
of the garrison of Enna, being aware that the townsmen had the inten- 
tion to revolt and join the Carthaginians, by a sudden onslaught on 
them kept possession of the town. And even without great necessity, 
in order to obtain satisfaction for injuries which the king neglects to 
prosecute, Francis Victoria gave the citizens of towns the right of 
making war. But this opinion is deservedly repudiated by others. 

V. 1 In what events the right of using arms is to be allowed to 
subordinate magistrates, and whether such & war is to be called a 
public war, the Jurists differ. Some affirm, some deny. If indeed wo 
tall that public which is done by the authority of the magistrate, there 
ean be no doubt that such wars are public wars; and that therefore those 
who in such cases oppose the magistrates, incur the punishment of 
contumacy against their superiors. But if public be taken in a higher 
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se opponunt, in poenas incidant contumacium adversus supra 
se positos, Si vero publicum sumitur in excellentiore signifi- 
cata pro eo quod solenne est, ut sspe sumi extra controver- 
siam est; non sunt bella ista publica, quia ad istius juris 
plenitudinem, tum judicium summe potestatis, tum alia requi- 
runtur. Neque me movet, quod etiam in tali contentione 
soleant "res auferri obsistentibus, ac militibus etiam concedi. 
Nam id belli solennis non ita proprium est, ut non alibi etiam Lis. 4. we. 
locum habere possit. Cujet. sse. qu. 
2 Sed et illud accidere potest, ut in imperio late patente = Ink 
'inferiores potestates belli inchoandi concessam habeant potes- à. 0.5 18. 
tatem : quod si fit, jam sane censendum erit bellum geri ex vi 
summse potestatis: nam quod a quis alii jus dat, ejus 
ipse auctor censetur. 
9 Illud magis controversum, an ubi tale mandatum non 
est, sufficiat conjectura voluntatis. Mihi id admittendum non 
videtur. Neque enim hoc sufficit videre, quid hoc rerum 
statu summam potestatem habenti, si consulatur, placiturum 


litera B. verbo Belhen. numer. 10. God- 
deus cons. Marp. xxvirr. numer. 202, 


rici Imperatoris apud Conradum Abba- 


que habet J. Hertius, in Dissert. De 
superioritate territoriali, 8 31. Com- 
ment. et Opuscul. Tom. 11. p. 266 et segq. 
Adde exempla alia, que ego adtuli in 
Vindiciis Juris Societatis Belgica ad 
Commercia Indicana, Gallice scriptis, 


tem Uspergensem. [De hac Lege vide cap. ult. J. B.] 


sense, for that which is formal, as beyond controversy it often is, those 
are not publio wars; for the full right of publio war requires both the 
authority of the Sovereign and other conditions. Nor is this disproved 
by the fact that in such struggles men have their goods taken from 
them, and licence is granted to soldiers: for those features are not 50 
peculiar to publio war that they may not have place in other cases. 

2 But this too may happen; that in an extensive empire, the sub- 
ordinate powers may have, as a matter conceded to them, the right of 
making war: and if this be the case, the war must then be considered 
as made by authority of the Sovereign power; for when a superior 
gives another the right of doing anything, it is held to be done by 
the authority of the giver. 

8 A more difficult controversy is, whether, when there is no such 
mandate, a conjecture of the will of the Sovereign be sufficient. To 
me it seems that this is not to be admitted. For in this state of things, 
it is not enough to consider, What would be the wish of the Sovereign 
if he were consulted: but rather this: What the Soveroign, in the 
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sit: sed hoc magis videndum, quid ille, ubi res moram fert, 
aut dubiam habet deliberationem, se inconsulto cupiat fieri, 
si ea de re lex ferenda sit. Nam ut maxime in aliquo facto 
particulari cesset, inspecta particulariter ratio, quse voluntatem 
summi imperantis movet, non tamen cessat ratio sumta uni- 
versaliter quse periculis occurri vult: quod fieri non potest, si 
ejus rei ad se magistratus quisque judicium trahat. 

4 Non ergo injuria a legatis suis accusatus fuit Cn. Man- 


- lius, quod Pop. Rom. injussu bellum Gallo-Greecis intulisset : 


nam quanquam in Antiochi exercitu Gallorum legiones fue- 
rant, tamen pace facta cum Antiocho, an ea injuria in Gallo- 
Grsecos exsequenda esset, non in Cn. Manlii, sed in Pop. Rom. 
arbitrio esse debuit. C. Cesarem, quod bellum Germanis 
intulisset, *dedi Germanis Cato voluit; credo non tam jus 
respiciens, quam quod imminentis domini metu vellet urbem 
liberari. Nam Germani Gallos populi Romani hostes adjuve- 
rant, ac proinde non erat quod injuriam sibi factam quereren- 
tur, si modo justa fuit populi Romani causa in Gallos bellandi. 


* Non ideo Cesarem dedi Germanis, Latino Tanusio Gemino, Vit. Cesar. 
voluit Cato: sed quod, adversus fidem — Tom. r1. p. 718, x. et alibi, pag. 567, B. 
datam, Germanos prelio lacessivisset, item APPIANUS, Excerpt. Legat. Fulv. 
eorumque legatos retineri jussisset; ut Ursin. num. 16, pag. 353, 354. quam- 
refert PLUTAROHUS, ex Historico vetere quam Ceesar ipse, in Commentariis suis, 


case when the business admits of delay, or is of doubtful prudence, 
would wish to be done without consulting him, if a general rule on 
this subject were to be established. For however in any particular 
case the reason [for consulting the Sovereign] may seem to vanish on 
examination, the general rule of not incurring the dangers [which 
arise from not doing so] does not cease to have weight: and this 
cannot be done, if every [subordinate] magistrate judges for himself 
in such cases. 

4 [Examples.] Thus Cn. Manlius was rightly accused by his officers 
of having made war on the Gallo-Grecians without the command of 
the Roman people: for though there had been legions of those Galli 
in the army of Antiochus, yet, peace being concluded with Antiochus, 
the question whether that offence was to be further visited upon the 
Gallo-Grecians was to be decided by the Roman people, not by Cn. 
Manlius. [Again] becauso Cesar had made war on the Germans, Cato 
advised that he should be given up to the Germans: but in this; I 
conceive that he did not think of Right so much as wish the city to 
be delivered from the fear of a master. For the Germans had assisted 
the Gauls, the enemies of the Romans, and therefore there was an injury 
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At Casar contentus esse debuit Germanos Gallia mandata sibi 
provincia pepulisse, nec Germanos, presertim cum nullum 
inde periculum immineret, intra suos fines bello persequi, nisi 
consulto prius populo Romano. Non ergo Germani jus ha- 
bebant deditionem postulfndi, sed populo Romano punire 
Cesarem jus erat, plane ut Carthaginenses Romanis respon- 
derunt. Ego non, privato publicone consilio Saguntum Liv. xxi. 12. 
oppugnatum sit, querendum censeo; sed utrum jure an 
injuria: nostra enim hac quaestio atque animadversio in 
civem nostrum est, nostro an suo fecerit arbitrio : vobiscum 
una disputatio est, licueritne per fedus fieri. 

5 Defendit M. Tullius Cicero factum et Octavii et Decimi 
Bruti, qui privato consilio in Antonium arma ceperant. At- 
qui, etiam si constaret meritum hostilia Antonium, Senatus 
populique Romani judicium exspectari debuit, an e republica 
esset dissimulare factum, an ulcisci, ad pacis venire condi- 
tiones, an ad arma procurrere. Nam jure suo, quod sspe 
cum damni periculo conjunctum est, uti nemo cogitur. Tum 


colorem huic perfidis querit, Bell. Gall. — trajiceret, cum victoria, fere biennio post 
Lib. rv. cap. xi. e£ seqq. Deinde Auctor de Treviris relata, et de qua ipse agit, 
noster heic confundit prelium commis- Beil. Gall. v1.9. Plura in Notis Gal- 
sum adversus Usipetes et Tenchteros, licis dicemus. J. B. 

antequam Csesar primum ponte Rhenum 


to complain of, if the Romans had just cause for their war against the 
Gauls. But Cesar, when he had had Gaul assigned him as a province 
ought to have been content to expel the Germans from it, and ought 
not, without having any danger on that side, to have followed the 
Germans within their own frontier, without first consulting the Roman 
people. Hence the Germans had not the right of demanding that 
Csesar should be surrendered to them, but the Romans had the right 
of calling Cesar to account. So the Carthaginians answered the 
Romans in a similar case; [when Hannibal had besieged Saguntum.] 
I do not conceive that the question between us is whether Saguntum was 
besieged by private or by public authority, but whether the siege was justi- 
fable or not. For it is a question between us and our officer whether he 
acted by our authority or his own; our dispute with you is, whether the 
treaty allowed the act. 

& Cicero defends the act both of Octavius and of Decimus Brutus 
who of their own motion made war upon Antony. But, even if 
Antony had deserved to be treated hostilely, the decision of the Senate 
and the people should have been waited for, whether it was for the 
interest of the State to overlook the act [of Antony] or to avenge it; 
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vero etiam, hoste judicato Antonio, permittenda Senatui et 
populo Romano deliberatio fuit, per quos potissimum bellum 


Bet. id geri vellet. Sic Cassio auxilia ex fcedere petenti respon- 


‘dere Rhodii, missuros se, si Senatus juberet. 


6 Moniti hoo exemplo, et plura occurrent, meminerimus 
non omnia probare, que a quamvis preclare famse auctoribus 
dicuntur: sspe enim tempori, sspe affectibus serviunt, et ap- 
tant rp eroe oraOunv. Quare danda est opera uti in his 
rebus defecato utamur judicio, nec qus» excusari magis quam 
laudari possunt, temere in exemplum rapiamus, in quo per- 
niciose errari solet. 

7 Cum vero dictum sit, bellum publicum geri non de- 
bere, nisi eo auctore, qui summam potestatem habeat, et ad 
hujus rei, et ad quesstionis ilius, qus est de bello solenni 
intellectum, atque adeo ad alia multa, necessarium erit, que 
sit summa illa potestas, quique eam habeant, intelligere : 
eoque magis, quia nostro ssculo viri eruditi, quisque ex usu 
magis rerum presentium, quam ex vero illud argumentum 
exsequuti, rem per se haud expeditam multo impeditiorem 
reddiderunt. 


k Magistratibus| Posset etiam verti — cepe. 
Vectigalibus, quomodo accepit Thucy- | Jus legum condendarum et tollen- 
didis Scholiastes. Est enim vox an- darum, jus decernendi de bello ac pace} 


to treat for peace, or to rush into arms. For no one is bound to use 
his Right to his own loss. And if Antony was judged a public enemy, 
it was for the Senate and people to determine by whom the war was 
to be conducted. So when Cassius asked the Rhodians for soldiers to 
help him according to their treaty, they replied that they would send 
them if the Senate ordered them. 

6 Warned by this and other examples, we must recollect not to 
give our approval to everything which is said by authors, even of 
great name; for they are often governed by the time, or by partial 
affections, and stretch their measure to their block. We must endea- 
vour to form a clear and unbiassed judgment, and avoid setting up as 
examples cases which ought to be excused rather than praised. 

7 Since then it is said that a public war must not be carried on 
except by the authority of the person in whom the Sovereignty resides; 
it will be necessary, for the understanding of this question, and in 
order to decide other points concerning war, that we should under- 
stand what this Sovereignty is, and who has it; and this all the more, 
inasmuch as learned men, in our time, arguing the question rather 
with a view to some present object than according to the truth, have 
made a subject, in itself not simple, still more entangled. 
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VI. 1 Facultas ergo moralis civitatem gubernandi, qus 
potestatis civilis vocabulo nuncupari solet, a Thucydide tribus Lt» v. 18. 
rebus describitur, cum civitatem, qus vere civitas sit, vocat 
QUTOVOKOY, aUTOLIKOY, aUTOTEAH, suis utentem legibus, judi- 
ciis, magistratibus, Aristoteles tres facit partes in adminis- Pouse Lm. 
tranda republica, consultationem de rebus communibus, curam — 
legendorum magistratuum, et judicia: ad primam autem par- 
tem refert deliberationem de bello, pace, fe deribus faciendis 
ac dissolvendis, de legibus; addit de morte, exilio, publica- 
tione, et repetundis, hoc est, ut ego interpretor, judicia 
publica; cum prius judiciorum nomine privata intellexisset. 
Dionysius Halicarnassensis tria maxime notat, jus magistratuum Lib. tv. so 
creandorum, ‘jus legum condendarum et tollendarum, jus 
decernendi de bello ac pace. Alibi addit quartum, judicia. Lib. «1. se. 
Rursum, alibi adjicit curationem sacrorum et convocationem Lib. i. 14 
comitiorum. 

2 At si quis recto partiri velit, facile quse huc spectant 
reperiet omnia; ita ut nihil aut desit, aut redundet. Nam 
qui civitatem regit, eam partim per se, partim per alios regit. 

Per se autem versatur aut circa universalia, aut circa singu- 


Servius ad 1. Zneid. (vers. 236). Omni — significet omni potestate, pace, legibus, 
ditione, Rectius omni quam omnis: ut bello. 


VI. [Of Sovereignty.] 1 The Moral Faculty or Attribute of 
governing a state, which is commonly called the Civil Power, is de- 
scribed in Thucydides by three characters, when he says that a city is 
avróropos, atrdédixos, abroreA2s; has its own laws, tribunals, and magis- 
trates. Aristotle makes three parts of the administration of the State; 
consultation concerning public affairs, election of magistrates, and 
administration of justice. To the first part he refers deliberation con- 
cerning peace, war, treaties, laws; he adds the infliction of death, or 
exile, forfeiture, bribery; that is, as I interpret him, public offences, 
having before spoken of the administration of justice in private cases. 
Dionysius of Halicarnassus notes three points especially; the Right of 
creating magistrates, the Right of making and abrogating laws, and the 
Right of deciding on war and peace: and again in another place he 
adds the care of sacred things, and the convocation of the assemblies. 

2 We may easily divide this subject in such a way that there shall 
be neither defect nor redundance. He who rules the State serves it 
partly by hirnself, partly by others. By himself, ho is either empoyed 
about general matters, or about particular. He is employ et gad 
general matters, in making laws and in rescinding them ; Bratt nw 
regard to sacred subjects (so far as the care of those beloxm gs “° 


Ethic. Nie. 
vi. & 
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laria. Circa universalia versatur condendo leges, easque 
tollendo, tam circa sacra (quatenus eorum cura ad civitatem 
pertinet) quam circa profana. Ars circa hzc Aristoteli apxi- 
rexrovxn, architectalis. Singularia, circa que versatur, sunt 
aut directe publica, aut privata quidem, sed quatenus ad pub- 
licum ordinantur. Directe publica sunt actiones, ut pacis, 
belli, federum faciendorum ; aut res, ut vectigalia, et si qux 
his sunt similia: in quibus comprehenditur et dominium emi- 
nens, quod civitas habet in cives, et res civium ad usum pub- 
licum. Ars circa hzc Aristoteli nomine generis zroA:tixy, id 
est civilis, et (BovAevrikr, consultatriz. Privata sunt res con- 
troverss inter singulos, quas publica auctoritate dirimi publics 
quietis interest. Ars circa hc eidem Aristoteli Qixac rur, 
judicialis. Que per alterum expediuntur, ea expediuntur 
aut per magistratus, aut per alios curatores, in quibus sunt et 
legati. His ergo in rebus consistit potestas civilis. 

VII. 1 *Summa autem illa dicitur cujus actus alterius 
juri non subsunt, ita ut alterius voluntatis humans arbitrio 
irriti possint reddi. Alterius cum dico, ipsum excludo, qui 
summa potestate utitur; cul voluntatem mutare licet, "ut et 


_ * Confer Purennorr. De Jure Nat, 5 Vide infra, Lib. ir. cap. ix. $ 8. 
et Gent. Lib. vit. cap. vi. J. B. B. 

m Ut et successorem] Cacheranus € Confer Purenvorr. De Jur. Nat. 
Decis. Pedem. cxxxix. num. 6. et Gent. Lib. vix. cap. v. S 16, et seqq. 


State) and secular. The particular matters about which he is em- 
ployed are either directly public, or private, but with a reference to the 
public. Directly public, are public acts, as making war, peace, trea- 
ties; or money matters, as taxes and commercial duties and the like; 
among which is comprehended that dominium eminens which the State 
has for public uses, over its citizens and the property of its citizens. 
This act is by Aristotle called by the general name soMruc), that is 
civil, and BovAevruc), deliberative. Private matters are controversies 
between individuals which the public interest requires to be settled by 
public authority. The art which deals with them is called $waocrucj, 
judicial. The part of government which is executed by others, is 
executed either by magistrates, or by other commissioned persons, 
among whom are ambassadors. And in these things consists the Civil 
Power. 

VII. 1 That Power is called Sovereign, whose acts are not sub- 
ject to the control of another, so that they can be rendered void by 
the act of any other human will. When I say any other, I exclude the 
Sovereign himself, who may change his determination, as may his suc- 
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successorem, qui eodem jure utitur, ac proinde eandem habet 
potestatem, non aliam. — Hsc ergo summa potestas quod sub- 
jectum habeat, videamus, Subjectum aliud est commune, aliud 
proprium: ut visus subjectum commune est corpus, proprium 
oculus: ita summse potestatis subjectum commune est civitas, 
quam perfectum coetum esse supra diximus. 

2 Excludimus ergo populos, qui in alterius populi ditio- 
nem concesserunt, quales erant provincie Romanorum: hi 
enim populi non per se civitas sunt, ut nune quidem eam vo- 
cem sumimus, sed membra minus digna magne civitatis, quo- 
modo servi membra sunt familie. Rursum accidit, ut plurium 
populorum idem sit caput, qui tamen populi singuli perfectum 
ccrtum constituunt : neque enim ut in naturali corpore non po- 
test caput unum esse plurium corporum, ita in morali quoque 
corpore; nam ibi eadem persona diversa ratione considerata ric. ae Jer. 
caput potest esse plurium ac distinctorum corporum. Cujus mE 
rei certum indicium ease potest, quod extincta domo regnatrice 
imperium ad quemque populum seorsim revertitur. Sic etiam 
accidere potest, ut plures civitates arctissimo inter se fcedere 
colligentur, Set faciant cuorqua quoddam, ut Strabo "non uno 
loco loquitur, neque tamen singule desinant statum perfects 


ubí fuse de his systematibus civitatum tyonibus, Lib. rx. pag. 420. Ed. Paris, 
agit. J. B. Casaub. De Lyciis, Lib. xiv. pag. 664. 


7 Vide, exempli gratia, de Amphic- 


cessor who has the same authority, and therefore the same power, not 
another power. Let us see then in what subject this Sovereign power 
resides. The subject in which a power resides is either common or 
special; as the common subject in which the sight resides is the body, 
but the special subject is the eye. And in like manner the common 
subject in which the Sovereignty resides is the State, which we have 
before described as a perfect (independent] community. 

2 We exclude therefore peoples which have put themselves in sub- 
jection to another people, such as were the provinces of the Romans. 
Such peoples are not by themselves a State, as we now take that word, 
but the inferior members of a great State, as servants are members 
of a family. Again, it sometimes happens that several peoples have 
the same head, though each of these peoples constitutes a perfect 
community; for though several bodies cannot have one head in the 
natural body, they may in the moral body; for there, the same per- 
son may be separately regarded as the head in his relation to different 
bodies. Of which there may be a certain indication in this, that 
when the reigning house is extinct, the right of government ios to 

[cnor.] 
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Pol.ii.20; civitatis retinere: quod tum ab aliis, tum ab Aristotele etiam 


iii. 9. 


Get. iL 18. 


notatum est non uno loco. 


8 Subjectum ergo commune summ: potestatis esto civitas, 
ita ut jam diximus intellecta. Subjectum proprium est persona 
una pluresve, pro cujusque gentis legibus ac moribus: » rpwry 
apyn apud Galenum libro sexto de placitis Hippocratis et 


Platonis. 


VIII. 1 Atque hoe loco primum rejicienda est eorum 
opinio, qui ubique et sine exceptione summam potestatem esse 
volunt populi, ita ut ei reges, quoties imperio suo male utun- 
tur, et coercere, et punire liceat: qus sententia quot ma- 
lis causam dederit, et dare etiamnum possit, penitus animis 


recepta, nemo sapiens non videt. 


$ Nos his argumentis eam 


refutamus. Licet homini cuique se in privatam servitutem cui 
ew x16 velit addicere, ?ut et ex lege Hebrsa et Romana apparet: 
fans. quidni ergo populo sui juris liceat se unicuipiam, aut pluribus 
ita addicere, ut regendi sul jus in eum plane transcribat, 


nulla ejus juris parte retenta? 


$ De vero statu hujus qusestionis, et 
quid circa eam statuendum sit, ut ex- 
trema, in que plerique Auctores inci- 
dunt, vitentur, diximus in Notis Galli- 
cis: vide et qui dudum scripsimus ad 
Porenpvorr. De Jur. Nat. et Gent. 
Lib, vir. cap. vi. § 5. not.2. J. B. 

? Locum Auli Gellii, in margine po- 
situm, quo Auctor noster tacite innuere 
voluit, apud Grecos olim licuisse quo- 
que singulis se ipsos vendere, emenda- 


each people separately. 


Neque dixeris minime id pre- 


vimus quoad numerum capitis, ex Flo- 
rum Sparsione ad Jus Justinian. p. 14. 
ed. Amst. Sed et ille male hnc aptatur, 
ut ad Gellium observavit Gronovius, 
qui heic silet. Auctor noster aufert 
ipse alium locum haud dubium, Lib. 11. 
cap. v. 827. n.1. J.B. 

a Sed quid jure fieri possit] Gail. de 
Arrestis, cap. vi. n. 22, et seqq. 

9 Aut illa cum his amittenda sunt] 
Cicero, Lib. 111. de Legibus: Est ini- 


And thus it may happen that several States 


are combined in a close federal connexion, and make one System, and 
yet each is a separate State. (Strabo, Aristotle.] 

8 Therefore the common subject of Sovereignty is the State, un- 
derstood in the way we havo described. The special subject is one or 
more persons according to the laws and customs of each nation. 


VIII. 


1 And here we must first reject their opinion who say 


that the Sovereignty everywhere belongs to the People; so that it has 
the power of controlling kings, and of punishing them if they abuse 
their power. What evil this opinion has caused, and may cause, any 
wisó man may see. We refute it with these arguments. 

A man may by his own act make himself tho slave of any one: as 


appears by the Hebrew and the Roman law. 


Why then may not a 


people do the same, so as to transfer the whole Right of governing it 


Liv. vii. 31. 


Pra. p. 3. 


Strab. Justin. rectus ; 


zit. Lib. 
xxxviii. 
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modum: Populum Campanum, urbemque Capuam, agros, 
delubra Deum, divina humanaque omnia, in vestram P. C. 
ditionem dedimus : et quidam populi, cum " Romanorum di- 
tioni subjicere se vellent, ne recepti quidem sunt; quod narrat 
Appianus: quid obstat quominus et uni homini prspotenti 
populus aliquis eundem ad modum dedere se possit? Apud 
Virgilium legimus: 

Nec cum se sub leges pacis iniquze 

Tradiderit regno. 
Accidere etiam potest, ut paterfamilias latifundia possidens 
neminem alia lege in suas terras habitantem recipere velit: 
aut ut quis magnam servorum copiam habens eos manumittat, 
sub imperii ferendi et census pendendi legibus: qus suis 
exemplis non carent. De servis Germanorum apud Tacitum 
est: Suam quisque sedem, suos penates regit. Frumentt 
modum dominus, aut pecoris, aut vestis, ut colono, injungit, 
et servus hactenus paret. 

4 Adde quod sicut Aristoteles dixit quosdam homines 
natura esse servos, id est, ad servitutem aptos; ita et po- 
puli quidam eo sunt ingenio, ut regi quam regere norint 
quod de se sensisse Cappadoces videntur, qui ob- 


runt, ut protegerentur adversus Tau. 
lantios et exsules. Thucyd. Lib. 1. c. 25. 

r Romanorum ditioni] Et Veneto- 
rum. Bembus, Lib. vr. 

* Sub imperio plane regio satis feli- 
citer vixerunt] Seneca de Beneficiis, 
libro 11. c. xx. de Bruto locutus: Mihi, 
cum vir magnus fuerit in aliis, in hac re 
videtur vehementer errasse, nec ex insti- 


tutione Stoica se gessisse : qui aut regis 
nomen extimuit, cum optimus civitatis 
status sub rege justo sit, aut ibi speravit 
libertatem futuram, ubi tam magnum 
pramium erat, et imperandi et serviendi: 
aut existimavit civitatem in priorem for- 
mam posse revocari, amissis pristinis 
moribus: futuramque ibi equalitatem 
civilis juris, el statutas suo loco leges, ubi 


other conditions : or if it be in want and cannot otherwise obtain suste- 
nance. So the Campanians of old submitted themselves to the Romans, 
[see the text from Livy] and some peoples, which wished to do so, were 
not accepted. What then prevents a people from giving itself up to 
some powerful man in the same manner? Or again, it may happen that 
a large landowner will not allow persons to dwell on his land on any 
other condition: or if any one have a large body of slaves, he may 
manumit them on condition of being his subjects and paying his 
taxes. So the Germans did. [See the text from Tacitus.] 

4 Add to this that, as Aristotle says that some men are slaves by 
nature, so some nations aro more prone to be governed than to 
govern. So the Cappadocians, when the Romans offered them their 
liberty, refused it, and declared they could not live without a king. 
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lat» a Romanis libertati vitam sub rege preetulerunt, negantes 

vivere se sine rege posse. Sic Philostratus, vita Apollonii, Li». wis. 
stultum esse ait, Thraces, Mysos, Getas in libertatem vindi- 

care, qua non gaudeant. 

5 Neque vero non aliquos movere poterunt exempla gen- 
tium, quse per ssecula plurima *sub imperio plane regio satis 
feliciter vixerunt. ‘Urbes sub Eumene, ait Livius, nullius Liv. xui. 5. 
libera civitatis fortunam cum sua mutatam voluisse. Est et 
interdum is civitatis status, "ut videatur nisi sub libero unius 
imperio salvus esse non posse; quod de Romana, qualis erat 
Cesaris Augusti state, multis prudentibus visum est. His 
ergo similibusque de causis accidere non potest tantum, sed et 
solet, ut se homines subjiciant imperio alterius ac potestati, 
quod et Cicero notat Officiorum secundo. Cap. & 

6 Jam vero bello justo, ut ante diximus, sicut acquiri 
potest dominium privatum, ita et dominium civile, sive jus 
regendi non aliunde pendens. Neque vero hec tantum pro 
unius imperio, ubi id receptum est, conservando dicta censeri 
debent: nam idem jus eademque ratio est procerum, qui plebe 
exclusa civitatem regunt. Quid, quod nulla respublica adeo 
reperta est popularis, in qua non aliqui aut valde inopes aut 


viderat tot millia hominum pugnantia, — imperio salvus esse non posse] Dion apud 
non an servirent, sedutri. Videet Bizar- — Philostratum v. cap. xi: déd:a dé uy xei- 
rum Historia Genuensi, Lib, x1v. p. 329. ponBers [én "Popnaíovse ab1a« al rvpav- 

t Urbes sub Eumene] Sic multos ex vides wemotnxviat, xaXer iv. épydoacov- 
liberis Grsecis civitatibus in Salamina tat Trjv peraBorAnv. Metuo ne Romani 
Cypri, quod Evagore regnum erat, ve- — longis dominatibus edomiti nullam jam 
nisse narrat Isocrates. (Pag. 199 5.) ferre possint mutationem. (Cap. 34). 

* Ut videatur nisi sub libero unius 


So it was said that it was absurd to give freedom to Thracians, My- 
sians, Getans, because they had no heart for it. 

5 Also many may be moved by the examples of nations which have 
lived happily for many generations under the rule of kings; as the 
cities of Asia under Eumenes. And sometimes the condition of the 
Btate is such that it cannot be safe except under the rule of one; as 
many prudent men have thought was the case with the Roman State 
at the time of Augustus. On these and other accounts, it not only may, 
but does often happen, that many subject themselves to the rule and 
power of another. 

6 Moreover civil authority, or the right of governing, may also 
be acquired by legitimate war. And all this applies to a government 
by a body of Nobles, as well as by a single Ruler: and no State was 
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externi, tum vero et foeming, et adolescente- a deliberationibus 

publicis arceantur ? 
7 Jam vero et *populi quidam alios sub se populos ha- 
bent, non minus addictos sibi quam si regibus parerent : unde. 
Lw.13» — illa interrogatio, Estne populus Collatinus in sua potestate ? 
Liv. vi.31. et Campani cum se Romanis dedidissent, facti dicuntur aliens 
Liv. xzvi.2& potestatis: Acarnania ut et Amphilochia dicuntur fuisse juris 
Siam ain JEtolorum: Persa et Caunus ditionis Rhodiorum : Pydna a 
px, Philippo Olynthiis data. Et que sub Spartanis fuerant op- 
z".*5.. pida, postquam eorum ditioni exemta sunt, Eleutherolaconum 
Lacon. W.si, Domen acceperunt. Cotyora urbs dicitur fuisse Sinopensium 
.Cyi, apud Xenophontem.  Nicea Italie adjudicata Massiliensibus 
Io. Wy. p IB. apud Strabonem, et Insula Pithecusse Neapolitanis. Sic Ca- 
latiam oppidum colonie Capuensi, Caudium colonis Beneven- 
De Colomtis, tango adjudicata cum territoriis suis apud Frontinum legimus. 
Otho provincie Bstice Maurorum civitates dono dedit: quod 
Huti7& apud Tacitum est. Quse omnia convelli necesse est, si id re- 


= Populi quidam alios sub se populos 
habent] Sic Salamis insula Athenien- 
sium juris jam inde a Philso et Eurysace 
Ajacis filiis, ut Plutarchus (pag. 83) 
Solone nos docet. Hanc Salaminem 
Atheniensibus ademit Augustus, ut pos- 
tea Cephaleniam Adrianus, teste Xiphi- 
lino (pag. 264 n). Atarneus ab antiquo 
Chiorum, teste Herodoto Lib. 1. (cap. 
160), et Samii multa in continente op- 
pida tenuere, ut Strabo docet Lib. x1v. 
(pag. 639). Anactorium partim ad Co- 
rinthios, partim ad Corcyrenses pertine- 


bat, ut Thucydides scribit libro 1. (8 55). 
In pace cum ZEtolis apud Livium : Oe- 
neade cum urbe agroque, Acarnanum 
sunto. (Lib, xxxvilr.c. 11) Sex op- 
pida Halicarnasso attributa per Alex- 
andrum Magnum, memorat Plinius His- 
torie Naturalis, Lib. v. c. 29. Idem 
libro xxxii. c. iv, Lindum insulam 
esse ait Rhodiorum: tantundem de Cauno 
habes libro xxxv. c. 10. Testatur idem 
Cicero, (Lib. 1. Epist. 1. c. 11), epistola 
ad fratrem. Rhodiis lisdem, quod Ro- 
manos contra Antiochum  juvissent, 


ever so popular, that some were not excluded from public voting; as 
strangers, paupers, women and children. 
7 Some peoples have other peoples under them, not less subject 


than if they were under kings: and thus that interrogation, Is the 
Collatine people its own master? And the Campanians, when they 
had given themselves up to the Romans, are spoken of as not being 
their own masters. Acarnania and Amphilochia are described sub- 
jects of the Etolians; Persea and Caunus, as dependencies of the 
Rhodians; Pydna, as given by Philip to Olynthus. The towns which 
had been under the Spartans, after they were taken from their rule, 
had the name of Eleutherolacones, Free Laconians. Cotyora is spoken 
of by Xenophon as a city of the Sinopians. Nicea in Italy was ad- 
judged to the Massilians, as we read in Strabo, and the island Pithe- 
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cipimus, jus regendi semper subditum esse eorum judicio ac 
voluntati, qui reguntur. 
8 At vero esse reges, qui populi etiam universim sumti 
arbitrio non subsint, tum sacra, tum profana historia testantur. 
St dixeris, inquit Deus populum Israeliticum alloquens, Sta- Dew. xviile 
tuam supra me regem: et ad Samuelem: Indica eis jus 1 Sam. viil.9, 
regis, qui regnaturus est super eos. — Hinc rex unctus dicitur 1 som ix.16; 
super populum, super hereditatem Domini, super Israelem : 3 aim. v. 
Salomo rex super totum Israelem. Sic David Deo gratias ! Reg. iv. 1. 
agit, quod populum suum ipsi subjecerit. Et Christus: Heges, Psat extiv.2 
inquit, gentium dominantur eis. Notum illud Horatii : (Lib. " 
nut Od. 1): 
Regum timendorum in proprios greges, 
Reges in ipsos imperium est Jovis. 
9 Tres gubernandi formas ita describit Seneca: Interdum Epis. xiv. 
populus est quem timere debeamus: interdum, si ea civitatis 
disciplina est, ut plurima per senatum transigantur, gra- 


complures urbes dono datas ait Eutro- 
pius, libro 1v. (cap. 2), nempe Carum 
et Lyciorum, qus rursus eis ablatm a 
Senatu. Utrumque est in Excerptis 
Polybii. [Cap. 36. Non unum est in 
hac Nota, ceteroquin supervacanea satis, 
dudprnua uvnuovixóvy. I. Salaminem 
Augustus non ademit Atheniensibus. 
Sub horum enim imperio illam fuisse 
state sua testatur STRABO, pag. 394. 
Confudit Auctor Salaminem cum ZEgi- 
na; de qua XIPHILINGS ait: Tods dd 
A€nvalous xdxwoev, Alyway ddedoue- 


vor. Pag. 75 B. II. Hadrianus non 
ademit Cephaleniam iisdem Athenien- 
sibus: quin potius dedit, ut patet ex 
Xiphilino quem Auctor laudat: Tijv 
Te KegdaArnvlay 8Anv ois 'A0nvatois 
éxapícaro, III. Nulla est Insula Lin- 
dus : sed hec est urbs Insula Rhodi, ut 
omnes sciunt, Quum in loco Plinii, 
xxxirr.4. hec verba legantur : Minerve 
templum habet Lindos, ixsuLz Rhodio- 
rum, in quo Helena sacravit etc. Auctor 
noster videtur, dum festinaret, legisse, 
INSULA Rhodiorum. J.B.) 





cusa to the Neapolitans. So in Frontinus we read that the town Ca- 
latia was adjudged to Capua, Caudium to the colony of Beneventum, 
with their territories. Otho gave the cities of the Mauri to the pro- 
vince of Bsetica, as it is recorded in Tacitus. All which acts must be 
rejected, if we are to hold the doctrine that the right of governing 
is always subject to the judgment and will of those who are governed. 

8 That there are Kings who are not subject to the will of the 
People, even taken in its totality, both sacred and profane history 
testify. The kings of Israel were appointed by God, and were said 
io be anointed over the people, over the Lord's inheritance over all 
IsraeL [See the passages quoted O. T. : and also Horace.] 

9 Seneca described three forms of government ;—by the people, by 
4 senate, or by a monarch: [and the latter is considered as absolute. | 


Flamin. 
p. 382. 


vit. 


Lib. tii. 80. 
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tiosi in ea timentur viri: interdum singuli quibus potestas 
populi et in populum data est. Tales sunt quos Plutarchus 
ait, ov kara ToUS vopovs uóvov, aÀÀd Kai TeV voRwY apyev, 
imperium habere non ex legibus modo, sed et in leges: et 
apud Herodotum Otanes singulare imperium sic describit: 
avevÜvves oiéew Ta [JovAerav facere quod, quis velit, ita 
ut alii rationem non reddat. Dioni quoque Pruswensi reg- 
num definitur: ér:rarrew*avumevOuvoy óvra, ita imperare, 
ut alii ratio non reddatur : Pausanias Messenicis opponit 
Bacidetav apxij vrevOuvw, regnum. potestati tali que ratio- 
nem actuum reddere t. 

10 Aristoteles reges quosdam esse ait cum eo jure, quod 
alibi habet ipsa gens in se ac sua. Sic postquam Romani 
principes imperium vere regium usurpare coeperunt, dicitur 
populus in eos omne suum imperium et potestatem contulisse, 
etiam in se, ut interpretatur !Theophilus. Hinc illud dictum 
M. Antonini Philosophi: Nemo nist solus Deus judex prin- 
Cipi8 esse potest. Dion. Lib. liii. de tali principe: avroreAns 
ovTws kai auTOKpaTwp, kat éavToU, Kat Tov vols, mdvra 
Te ofa Bovrorro Toti, kai wavr Óca av pn BovroTo py 
apattn: Liber est, suique ac legum potens, ut et quod 
vult, faciat, et quod non vult, non faciat. Tale regnum 
jam antiquitus erat in Greecia regnum "Inachidarum Argis: 


ii. 10. ex qua origine et np óyxa dea, 
cui templum Thebis Cadmus dicavit, 
Greci eam Pallada dixere. Dicuntur 


! Non satis recta interpretatio. Vide 
omnino Clar. Noopri: Observ. Lib. 1. 
cap. ii. ejusdemque egregiam Orationem 


De Jure Summi Imperii, et Lege Regia, 
quam et nos Gallice versam, Notulisque 
illustratam, altera vice edidimus, simul 
cum Oratione GRoxovir De Lege Regia, 
ann.1714. J.B. 


ZEschylo Inachids fuisse Pelasgi, id est, 
extorres a Syro 355. Etiam qui Lace- 
desmonem primi tenuere, Pelasgi erant, 
unde Abrahamo se cognatos dicebant La- 
cedmmonii in historia Maccabaica. (Lib. 


J Inachidarum]) Hi sunt opr. Deut. 1. cap. 15, vers. 21). Sicut autem Argivi 


So Plutarch speaks of those who have authority not only from the 
laws, but over the laws. Otanes in Herodotus speaks of irresponsible 
authority. So Dio Pruss;ensis and Pausanias oppose kingly power to 
responsible power. 

10 Aristotle says that some kings have the power which, in other 
places, the nation has over itself. So when the Roman rulers had 
acquired a really royal power, the People is said to have transferred 
to them all its authority and power. Hence Antoninus said that God 
alone is the judge of the Prince. Dio says, of such a Prince, that he is 
Jfree to do and not to do what he pleases. Such a power was that in 
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nam in Argiva Tragedia Supplicibus sic populus regem affa- Pas. 3:0. 


tur apud JEschylum: [v. 370.] 
Zu roe mus, ov BE rd Shor, 
IIpvrams dxperos wy, 
Kparuvers Bopór éaría» xÓorós, 
Movoynpocs vevpace weber. 
Tu res populi, tuque urbs tota eg, 
Non judiciis subditus ullis, 
Regni solio fultus ut ara, 
Unoque regens cuncta arbitrio. 


11 Longe aliter quam de Atheniensium republica rex ipse 
Theseus apud Euripidem loquitur, (Supplic. ver. 404, et seqq.) 
ob yap dpxerat 
"E»ós mpós avdpds, add’ éAevÓépa srólus. 
Anpos & dyác aet dtadoxaiow ey pépes 
‘Emavoiaoe. 
Heec juris sui 
Parere domino civitas uni negat: 


Rex ipse populus annuas mandat vices 
Honoris huic, illive. 


Nam Theseus, ut Plutarchus explicat, belli tantum ducem et 


legum custodem agebat, *cetera par civibus. Hinc factum, 2 


ut reges, qui populo subsunt, non nisi improprie reges appel- 


reges plenissima usi potestate exemplo 
Orientis, unde venerant, sic et reges 
Thebani e Pheenicibus. Apparet id ex 
Creontis verbis apud Sophoclem, ( An- 
tigon. vers. 516, et segq. 681, 082) et 
fecialis Thebani Supplicibus Euripidis : 
[vers. 410, 411. Vide etiam Pausan. in 
Baotic. c. 5. Verum Reges Argivi non 
ita plena utebantur potestate; ut patet 


vel ex loco Pausanis, quem Auctor ipse 
adfert paulo post, num. seg. Vid. et No- 
tam Gronovii ad ZEscAyli verba. J. B.] 
3 Cetera par civibus] Thesei filius 

Demophon in .Heraclidis Euripidis; 
(vers. 424, 425): 

Ov ydp rupawid’ wore BopBdper £xo, 

"AAN’ fjv Sixaca Spe, Sixaca meloouat. 
Nec enim potestas barbarum in morem mihi, 
Sed justa refero obeequia, dum juste impero. 


ancient Greece of the Inachids at Argos. [See the Chorus in the 
Supplices of ZEschylus.] 

11 Very different was the power of the kings at Athens, as Theseus 
speaks in the Supplices of Euripides. [See the passage.] For Theseus, 
as Plutarch explains, was only a Leader in war, and Guardian of the 
laws, being in other respects on a level with the citizens. Hence kings 
who are subject to the people are only improperly called kings. So 
after Lycurgus, the kings of the Lacedsemonians are said to be kings in 
name, not in reality, by Polybius, Plutarch, and Cornelius Nepos. And 
this example was followed in other parts of Greece, as at Argos. [See 


Vit. Thes. 
A. 


. 11 


Lib. vi. c. 8. 
Vit. Cleom. 
p. 805. 

Cap. 19. 


Quest. Gr 
p. 291. 
Pol. 111. 16. 
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lari dicantur. Sic post Lycurgum, magisque post Ephoros 
constitutos, reges Lacedsemoniorum reges nomine, non re 
fuisse dicuntur Polybio, Plutarcho, ?Cornelio Nepoti. Quod 
exemplum secuti et alii in Gracia. Pausanias Corinthiacis : 
'Apryeiot 0€ &re ionryopiav kai TO avTóvouov aryarwrres ek 
qwadaoratov, Ta THs eLovotas r&v (JaciXeov eis eAd yia Tov 
apoonyaryov, ws pnoevi rov Keicou kai Tots aroryovos 4 TO 
Ovoua AePOjvar trys PBacidrcias povov: Argivi jam olim 
equalitatis et libertatis amantes regiam potestatem in mi- 
nimum redegerunt, ita ut Cis flüs ac posteris preter 
nomen regni nihil relinquerent. Sic et apud Cummos de 
regibus judicasse senatum notat Plutarchus. Talia regna ne- 
gat Aristoteles constituere propriam speciem gubernationis, 
quia scilicet. partem tantum faciunt in republica optimatium 
aut populi. 

12 Quin et in populis qui perpetuo regibus non subsunt 
exempla videmus *quasi temporarii regni, quod populo non 
subsit. Talis erat potestas Amymonum ?apud Cnidios, et 
apud Romanos Dictatorum primis temporibus, cum ad popu- 
lum provocatio non esset ; unde Dictatoris edictum pro numine 
observatum ait Livius, neque usquam ullum nisi in cura pa- 
rendi auxilium : Dictatura obsessam vim regis potestatis Cicero. 

13 Qus pro contraria sententia adferuntur argumenta, 


3 Cornelio Nepoti] Verba ipsius, aut 
quisquis is est, qui vitas illustres scripsit, 


ceteri Spartani. (cap. 21. De Regib.) 
* Quasi temporarii regni] Livius 


laus nomine, non potestate fuil rez, sicut 


Salinator in Censura omnes tribus, ex- 
cepta una, srarias fecit, ac sic ostendit 
jus sibi esse in populum omnem. [ Lib. 
XXIX. cap. 37]. 


the passage from Pausanias.] And so the senate judged of the kings 
at Cuma, as Plutarch notes. Aristotle denies that such kingly govern- 
ment is a peculiar form of government, since it is only a part in an 
aristocratical or democratical constitution. 

12 Sometimes we find, in peoples not generally governed by kings, 
examples of a temporary kingly authority, not subject to the people. 
Such was the authority of the Amymones among the Cnidians, and of 
the Dictators in the early times of Rome, when there was no appeal 
to the People: whence Livy says that the edict of the Dictator was 
obeyed as a divine law, there being no choice but to obey. And Cicero 
speaks of the Dictature as controlling the regal power. 

13 The arguments on the other side [that all kings are responsible 
to the people] are not difficult to answer: for 
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ea solvere difficile non est. Nam primum, quod asseverant 

eum & quo aliquis constituitur eese superiorem constituto, ve- 

rum dumtaxat est in ea constitutione, cujus effectus perpetuo 

pendet a voluntate constituentis; non etiam in ea, que ab 

initio est voluntatis, postea vero effectum habet necessitatis : 
quomodo mulier virum sibi constituit, cui parere semper ne- 

cesse habet. "Valentinianus Imperator militibus, qui se Im- 
peratorem fecerant, postulantibus quod ipsi non probabatur 
respondit: Ut me ad imperandum vobis eligeretis, in vestra som. Hut. 
situm erat potestate, o milites: at postquam me elegistis, 

quod petitis, in meo est arbitrio, non vestro. Vobis tan- 
quam subditis competit parere, mihi, que facienda sunt, 
cogitare. Sed nec verum est quod assumitur, omnes reges a 
populo constitui: quod exemplis patrisfamilias advenas sub 
obediendi lege acceptantis, et gentium bello devictarum, qus» 
supra attulimus, satis intelligi potest. 

14 Alterum argumentum sumunt ex dicto Philosophorum, 
regimen omne eorum qui reguntur, non qui regunt, caussa 
esse comparatum: unde sequi existimant, ex finis nobilitate, 
eos qui reguntur, superiores esse eo, qui regit. Sed nec illud 
universaliter verum est, omne regimen ejus qui regitur causa 
esse comparatum ; nam quzedam regimina per se sunt regentis 
eausa, ut dominicum ; nam servi utilitas ibi extrinseca est et 


IL 


® Exemplum male aptatum : patet 
enim ex verbis Plutarchi, a Gronovio 
exscriptis, Amnemonas illos non habu- 
isse imperium solummodo temporarium, 
sed perpetuum, d:a Bíov. Hunc quoque 
errorem a Bodino bausit, qui vel memo- 


ria lapsus, vel festinans, apud Plutar- 
chum legerat, ài! érovs. J. B. 

b Valentinianus] Verba ejus sic re- 
fert Theodoretus Iv. c. vi: ouérepov riv 
& orpatiwtat, Baciléwe prj Svros, 
énol sovvas tHe BaciXeías ras rvías* 


(1) First, the assertion that he who constitutes any authority is 
superior to the person so constituted, is only true in that constitution 
which depends perpetually on the will of the constituent body: not in 
that which, though voluntary at first, afterwards becomes compulsory: 
thus a woman constitutes a person her husband, whom afterwards she 
is obliged for ever to obey. And in this strain is the speech of Valen- 
tinian to his soldiers. [See the passage. ] 

Nor is it true, as is assumed, that all kings are constituted by the 
people; which we have already shewn by the example of a landowner 


accepting tenants on condition of their obeying him; and of nations 


conquered in war. 


14 (2) The other argument is taken from the maxim of the philo- 


sophers, that all government exists for the sake of the governed, not 
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adventitia: sicut medici lucrum ad ipsam medicinam non per- 
tinet. Sunt alia regimina mutus utilitatis causa, ut maritale. 
Sic imperia quzedam esse possunt comparata ad regum utilita- 
tem, ut quee victoria parta sunt, et non ideo tyrannica dicenda 
sunt, cum tyrannis, ut quidem ea vox nunc intelligitur, in- 
justitiam includat. Possunt et quedam utilitatem respicere 
tam ejus qui regit, quam ejus qui regitur, ut cum populus im- 
potens sibi tuendo regem potentem imponit. Ceterum non 
nego in plerisque imperiis respici per se utilitatem eorum qui 
Deofe tii. reguntur: ef verum esse quod Cicero post Herodotum, Hero- 
qesgon. ver. dotus post Hesiodum dixit, fruendse justitie causa reges 
constitutos. Sed non ideo consequens est, quod illi inferunt, 
populos rege esse superiores: nam et tutela pupilli causa re- 
perta est, et tamen tutela jus est ac potestas in pupillum. 
Nec est quod instet aliquis, tutorem, si male rem pupillarem 
administret, amoveri posse; quare et in rege idem jus esse 
debere. Nam in tutore hoc procedit, qui superiorem habet ; 
at in imperiis, quia progressus in infinitum non datur, omnino 
in aliqua aut persona, aut costu consistendum est, quorum 


éwel 38 rairyny deEduny tya, éudy 
Aowwdy oly buérepor, TÓ wepl Tay koi- 
wey OiackomeicÜar wpaypdaray: Ve- 
strum fuit, milites, cum imperator nullus 
essel, mihi tradere Imperii hujus habe- 
nas. Eas, ex quo adeptus sum, de cetero 
non vestrum sed meum dispicere quid 
reipublice expediat. 


¢ Deum de principibus judicare] Xi- 
philinus: (in Marc. Anton. p. 271 pv. 
Ed. H. Steph.) xpd ydp rot ris abrap- 
Xfae ó O«ós uóvos xpivery divarat. De 
summo principatu Deus solus potest ju- 
dicare. Vitigis rex apud Cassiodorum : 
Causa regie potestatis supernis est ap- 
plicanda judiciis, quandoquidem illa e 


of the governors; whence they conceive it follows that, the end being 
more noble than the means, the governed are superior to the gover- 
nors. 

But it is not universally true that all government is for the sake of 
the governed: for some kinds of government are for the sake of the 
governor, as that of the master in his family; for there the advantage 
of the servant is extrinsic and adventitious; as the gain of the physician 
is extrinsic to the art of medicine. Other kinds of government are for 
the sake of common utility, as the marital. So some kingly govern- 
ments may be established for the good of the kings, as those which 
are won by victory: and these are not therefore to be called tyran- 
nies; since tyranny, as we now understand it, implies injustice. Some 
governments too may have respect to the utility both of the governor 
and the governed; as when a people in distress places a powerful 
king over it to defend it. 

But I do not deny that in most governments, the good of the 
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peccata, quia superiorem se judicem non habent, Deus sibi ver. xxv. 
curse peculiari esse testatur; qui ea aut vindicat, si ita opus 
judicet, aut tolerat in poenam aut explorationem populi. 

15 Optime Tacitus: Quomodo sterilitatem, aut nimios But.iv. 
imbres, et cetera nature mala, ita luxum vel avaritiam 
dominantium tolerate. Vitia erunt donec homines, sed neque 
hee continua, et meliorum interventu pensantur. Et M. 
Aurelius magistratus dixit de privatis, principes de magistra- 
tibus, *Deum de principibus judicare. Insignis est apud Gre- 
gorium Turonensem locus, ubi is ipse Episcopus Regem Fran- ia o 
corum sic affatur : Si quis de nobis, o Rez, Justitia tramites 3e Boulsi 
transcendere voluerit, a te corript potest : : st vero tu exces- iut re 
seris, quis te corripiet? Loquimur enim tibi, sed si volu- 58 099) 
eris, audis: si autem nolueris, quis te damnabit, nisi is, 
qui se pronunciavit esse justitiam ! ? Inter Essenorum pla- 
cita , Porphyrius memorat ov diya Oeo repr'yiveaQat TIG De Ath 
TO üpxew, non obtingere cuiquam imperium ‘sine Dei cura Joseph. 1 : 
speciali. Irensus optime: Cujus jussu homines nascuntur, ee pe 
hujus jussu et reges constituuntur apti iis, qui in illis tem- 


ccelo petita est, et soli celo debet inno- 
centiam. Apud eundem Cassiodorum 


J. B.] 
4 Sine Dei cura speciali] Homerus, 


rex: Alteri subdi non possumus, quia 
Judices mon habemus. |Primus locus 
CassiODORI exstat Var. x. 31. sed ibi 
leguntur tantum priora verba, non autem 


lla, quandoquidem etc. Alter est in 
Formula prafectura Urbane vi. 4. 


[Jliad. Lib. 1. vers. 197] : 
Tus) 8 éx Aids dart. 
Ab Jove summus honos. 
Diodorus Siculus, Lib. r. de ZEgyptliis : 
(pag. 57, Ed. Steph.) dua pév obx dvev 


Catpovloy Tivds ?rpovoías voultorres av- 


governed is the object; and that, as Hesiod, Herodotus and Cicero say, 
kings are constituted for the sake of justice. But it does not follow, as 
our opponents infer, that peoples are superior to kings: for guardian- 
ship is for the sake of the ward, and yet the guardian has authority over 
the ward. And we are not to allow them to urge that if a guardian 
neglects his duty to his ward, he may be superseded ; and that there- 
fore kings may be so. For this is the case with a guardian, because he 
has a superior, (the State); but in political government, because we 
cannot have an infinite gradation of superiors, we must stop at some 
person or body, whose transgressions, having no superior judge, are 
the province of God; as he himself declares, And he punishes them, 
if he deem fit to do so; or tolerates them, in order to punish or to 
try the people. 

15 So Tacitus says that the vices of Princes are to be tolerated 
like bad seasons; and may alternate with better. And M. Aurelius 
said that the magistrates judge private men; Princes, the magistrates; 
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poribus ab ipsis regnantur. | Sensus idem in constitutionibus, 


Lib. vii. 16, que dicuntur Clementis : TOv Baciea poBnOxyon, exows ÓTt 


DM E 


$ Reg. x 


TOU KVpiov eaTiv 9 xe«poTovía, regem timebis, gnarus a Do- 
mino electum. 
16 Nec obstat his quse» diximus, quod populi interdum 


xiv.18 puniti leguntur ob regum peccata: non enim id eo evenit, 


* quod populus regem aut non puniret, aut non reprimeret, sed 
quod vitiis ejus tacite saltem consentire. Quanquam etiam 
eine eo Deus summo dominio, quod in vitam necemque singu- 
lorum habet, uti potuit in posnam regis, cujus supplicium est 
gubditis orbari. 

IX. 1 Sunt alii qui mutuam quandam subjectionem sibi 
fingunt, ut populus universus regi recte imperanti parere de- 
beat, rex autem male imperans populo subjiciatur: qui si hoc 
dicerent, non facienda ob regis imperium ea, qus manifeste 
iniqua sunt, verum dicerent, et quod apud omnes bonos con- 
fessum est: sed id nullam includit coactionem, aut jus aliquod 
imperi. Quod si etiam populo alicui propositum fuisset par- 


rovs rerevxévei Tie Tiv Siwy éEovolas: — tinus, Lib. v. de Civitate Dei, (cap 21): 
Ezistimant enim non sine divina qua- Qui Vespasiano vel patri vel filio, sua- 
dam providentia pervenisse reges ad — vissimis imperatoribus, ipse et Domiti- 
summam de omnibus potestalem. Augus- ano crudelissimo, ei ne per singulos ire 


God, Princes. In Gregory of Tours is a passage to the same effect. 
So the Essenes hold, in Porphyry: Irenzeus, and the Clementine Cone 
stitutions. [See the text.] 

16 Nor is it an objection to this, that peoples are described as 
being punished for the faults of kings: for that does not happen 
because the people did not punish the king or control him, but because 
it consented, at least tacitly, to his transgressions*. Although indeed, 
God might punish the King by his supreme power without the help of 
the people. 

IX. 1 Some assert that there is a mutual subjection, so that the 
whole people ought to obey the king when he rules rightly, but when 
a king rules ill, he is subject to the people. If these reasoners were to 
say that those things which are manifestly iniquitous are not to be 
done, though commanded by the king, they would say what is true, 
and confessed by all good men: but this [resistance or disobedience] 
does not include any authority, or right of control. 

If any people intended to share the power of government with the 


* I suppose the opponent would ask, how the people could shew that it did not 
tacitly consent to the king’s transgressions, otherwise than by controlling or 
punishing him. W. W. 
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tiri cum rege imperium (qua de re infra dicendum erit aliquid) 
fines certe potestati utriusque assignari debuissent tales, qui 
cognosci facile possent ex locorum, personarum, aut negotio- 
rum discrimine. 

2 Bonitas autem aut malitia actus, prsesertim in civilibus, 
quz seepe obscuram habent disceptationem, apta non sunt ad 
partes distinguendas: unde summam confusionem sequi ne- 
cesse est, cognitionem de re eadem pro jure potestatis, obtentu 
actus boni malive, hinc ad se rege trahente, inde populo: 
qualem rerum perturbationem introducere nulli, quod sciam, 
populo in mentem venit. 

X. 1 Sublatis opinionibus falsis, restat cautiones adhi- 
beamus aliquas, que viam nobis monstrare possint ad recte 
dijudicandum, cui jus summ:e potestatis in gente quaque com- 
petat. Prima cautio hec sit, ne decipiamur ambiguo nominis 
sono, aut rerum externarum specie. Exempli causa, quan- 
quam apud Latinos opponi solent principatus et regnum, ut 
cum Vercingetorigis patrem dicit Cesar principatum obtinuisse De Bez. Gaz. 


mecesse sit, qui Constantino, ipse apo- — mazime regius, ad divinitatis munera 
state Juliano, nempe majestatem dedit, referendus est. Titi Imperatoris erat 
quod preecesserat. Vitigis apud Cassio- dictum: potestates fato dari. [Aur. 
dorum, (Var. x. 31): Omnis provectus, Victor. Epitom. c. 10]. 


king, (on which point we shall have something to say hereafter,) such 
limits ought to be assigned to tho power on each side as might easily 
be recognized by distinctions of places, persons, and matters. 

2 But the goodness and badness of an act, (the allegation that the 
king rules well or iJl,] which are often matters of great doubt, especially 
in political affairs, are not fit marks to make such distinctions. Whence 
the most extreme confusion must follow, if the king and the people 
claim cognisance of the same matter by the allegation of good and 
evil conduct. Such a disturbed state of things no people, so far as I 
know, ever thought of introducing. 

X. 1 Having thus removed the opinions which are false, it re- 
mains that we lay down some cautions, which may shew us how to 
judge rightly in whom the Sovercign authority in each nation resides. 

The first caution is this: that we are not to be deceived by ambi- 
guous names or mere external appearances. For example, in tho 
Latin there is a customary opposition of Governor (Princeps) and 
King; as where Crear says that the father of Vincetorex acquired 
the government of Gaul, but was put to death because he aimed at tho 
kingly power; and where Piso, in Tacitus, says that Germanicus was 
the son of a Roman governor, not of a Parthian king; and where 


Ann. xi. 57. 


Calig. 99. 
Lib. il. 108. 
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Gallie, sed quod regnum affectaret, interfectum : et cum Piso 
apud Tacitum, Germanicum dicit princips Romanorum, non 
Parthorum regis esse filium : et cum Suetonius parum abfuisse 
ait Caligulam, quin speciem principatus in regnum converte- 
ret: et cum Velleio Maroboduus dicitur non principatum 
parentium voluntate constantem, sed vim regiam complexus 
animo. 

2 Videmus tamen confundi hsc sspe: nam et Laceds- 
monii duces ex Herculis posteritate, postquam Ephoris sub- 
jecti fuere, reges dieebantur nihilominus, ut modo vidiinus: et 
veteri Germanis reges erant, quos Tacitus prefuisse ait auc- 
toritate suadendi, non potestate jubendi: Et de Evandro rege 
Livius, rexisse eum auctoritate magis quam imperio: et Suf- 
fetem Carthaginensium Aristoteles et Polybius (ac«Aéa appel- 


. lant: ut et Diodorus, quomodo et Hannonem *Carthaginen- 


sium regem dixit Solinus. Et de Scepsi in Troade narrat 
Strabo, cum, adjunctis in civitatem Milesiis, populari republica 
uti coepisset, veterum regum posteris nomen mansisse regium, 
et honoris nonnihil. 

3 Contra Romani Imperatores, postquam palam et sine 
ulla dissimulatione regnum liberrimum tenuerunt, principes ta- 


€ Carthaginensium regem dizit Soli- (Corn. Nepos, c. 7). His improprie dic- 
nus) Sic qui vitam scripsit Annibalis: tis regibus accenseri possunt et filii, qui- 
Ut enim Roma consules, sic Carthagine bus regium nomen datum a patribus re- 
quotannis annui bini reges creabantur. gidm vim retinentibus. Talis is Darius 


Suetonius says that Caligula was within a little of converting the 
office of a Governor into a royal estate; and where in Velleius, 
Maroboduus is said to have imagined to himself, not & government 
constituted by the choice of subjects, but royal authority. 

2 Yet we often find these two names confounded: for the Lacedz- 
monian governors of the posterity of Hercules, after they were subjected 
to the Ephori, were called nevertheless Kings, as we have seen. And 
in ancient Germany there were Kings whom Tacitus asserts to have held 
their authority by force of persuasion, not of command : and Livy says 
that King Evander governed more by personal might than by legal 
office; and Aristotle and Polybius call the Suffete of the Carthaginians, 
King ; as also Diodorus; so likewise Solinus calls Hanno King of the Car- 
thaginians: and Strabo says of Scepsis in the Troad, when, joining 
the Milesians, they formed a republic, that the posterity of the old 
Kings retained the royal name and something of the royal honour. 

3 On the other hand, the Roman emperors, when they had ac- 
quired unquestioned and unconcealed absolute powers, continued to 


» 
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men vocabantur. Sed et insignia regis majestatis in liberis 
quibusdam civitatibus tribui principibus solent. 

4 Jam vero comitia ordinum, *id est, conventus eorum, 
qui populum in classes distributum referunt, nimirum, ut 
Guntherus loquitur, cn 

Preelati, proceres, missisque potentibus urbes: 
alibi quidem in hoc serviunt duntaxat, ut sint majus regis con- 
silium, per quod querele populi, quee ssepe in consistorio reti- 
centur, ad regis aures perveniant; cui deinde liberum sit sta- 
tuere, quod ex usu ipsi videatur: alibi etiam jus habent de 
actis principis cognoscendi, atque etiam leges prsscribendi, 
quibus princeps teneatur. 

5 Sunt multi, qui existimant discrimen summi imperii, 
aut summo minoris, petendum ex delatione imperii per elec- 
tionem aut successionem. Nam qus hoc modo deferuntur im- 
peria, ea summa esse contendunt, non item qua illo. At hsc 
universim vera non esse pro certo haberi debet. Nam succes- 
sio non est titulus imperii, qui imperio formam assignet, sed 
veteris continuatio. Jus enim ab electione familie coptum 
succedendo continuatur; quare quantum prima electio tribuit, 
tantum defert successio. Apud Lacones regnum ad heredes 


fuit, quem pater Artaxerxes judicatum * Vide PurgNponRr. De Jur. Nat. 
interfici jussit. Plutarchus in Artazerxe — et Gent. Lib. vir. cap. vi. § 12. J. B. 
(pag. 1026). 


be called Principes, not Kings. 

Also the ensigns of royal power are assigned to the governor in 
some cities which are free; [as to the Doge at Venice. Gronovius.) 

4 The Estates of the Realm, or assemblies which represent the 
various classes of the community, * Prelates, Nobles, and Burgessos," 
are sometimes only & Great Council of the King, serving to make him 
acquainted with the complaints of the people, which are often not 
urged in the Privy Council ; and to enable him to decide what is best 
on such subjects. But in other places these Estates have the right 
of taking cognisance of the acts of the Prince, and even of prescribing 
laws by which he is bound. 

5 Many think that the distinction of Sovereignty and subordinate 
authority is to be found in the difference of succession and election: 
what comes by succession they hold to be sovereign; not what comes 
by election. But this is certainly not universally true. For succession 
is nota charter which determines the force of authority, but a con- 
tinuation of authority already existing. The authority bestowed by the 


[eroT. ] : : 


Pol. tii. 14. 


Lib. i. § 13. 
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transibat, etiam post Ephoros constitutos. Et de tali regno, 
id est, principatu, est apud Aristotelem : rovTwv trav Bact- 
Aerwv at uév. Kata *yévos cialy, ai dé atperai, quedam san- 
guinis jure, quedam electione deferuntur : et Heroicis tem- 
poribus fpleraque in Grecia regna talia fuisse et ipse notat 
et Thucydides. Contra Romanum imperium, etiam sublata 
omni senatus et populi potestate, per electionem conferebatur. 

XI. 1 Altera cautio hsc esto. Aliud esse de re qua- 
rere, aliud de modo habendi, quod non in corporalibus tan- 
tum, sed et in incorporalibus procedit. Ut enim res est ager, 
ita et iter, actus, via. Sed hsc ali habent jure pleno pro- 
prietatis, alii jure usufructuario, alii jure temporario: ita 
summum imperium dietator Romanus habebat "jure tempo- 
rario: reges 5plerique, tam qui primi eliguntur, quam qui 
electis legitimo ordine succedunt, jure usufructuario: at qui- 
dam reges pleno jure proprietatis, ut qui justo bello imperium 
qusesiverunt, ‘aut in quorum ditionem populus aliquis, majoris 
mali vitandi causa, ita se dedidit, ut nihil exciperetur. 


f Pleraque in Graecia regna talia 
Suisse] Notatum id et Dionysio Hali- 
carnassensi Libro 11. (cap. 12), et Lib. v. 
(cap. 74). 

& Aliud de re querere, aliud de modo 
habendi | Videat cui vacat Carolum Mo- 
lineum ad consuetudines Parisienses, 
Tit. 1. 8 2, gl. 4. num. 16 et 17. 

h Jure temporario] Imperatoris ad 
tempus facti exemplum habes apud 
Gregoram Libri 1v. initio. (Pag. 36. 


Ed. Colon. Allobr. 1616). 

5 Posui plerique, pro denique, quod 
in omnibus est Edd. Res ipsa postulat 
hanc emendationem; et oppositio cov 
quidam reges, in sequenti membro. Sic 
Auctor infra, $ 14. PLERAQUZ imperia 
summa non plene habeantur. Et alibi: 
Reges, quales nunc sunt PLERIQUE, reg- 
num habentes non in patrimonio, sed 
tamquam in usufructu etc. Lib. 111. cap. 
20, $ 5. Mirum, ab Auctore tale men- 





election of the family is continued by succession: whatevor amount 
of right the first election gives, the succession transmits thesame. So 
the Lacedsemonian kings, though not absolute, were hereditary. The 
distinction is noted by Aristotle and Thucydides. On the other hand, 
the Roman empire was absolute, yet elective. 

XI. 1 A second caution is this. We must distinguish between 
what a thing is, and what is the kind of possession of it. A thing is, 
for example, a piece of land; also, in this sense, a road, an act, a 
right of way. Now such a thing may be held pleno jure, in full right of 
property ; or jure usufructuario, as tenant for life; or jure temporario, 
as tenant for a timo only. Thus the Roman Dictator held his au- 
thority as temporary tenant; most kings, both elected and hereditary, 
by usufructuary right; but some kings, in full right of property; as 
those who have acquired their power in a legitimate war, or in whose 
power any people has put itself absolutely, for some sufficient motive. 
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2 Neque enim illis assentio, qui dictatori negant fuisse 
summum imperium, quia perpetuum non erat. Nam rerum 
moralium natura ex operationibus cognoscitur: quare quse fa- 
cultates eosdem effectus habent, eodem nomine nuncupand» 
sunt. At Dictator intra tempus suum ‘omnes actus eodem 
jure exercet, quo rex qui est optimo jure; neque ejus actus 
ab alio reddi irritus potest.  Duratio autem naturam rei non 
immutat: quanquam si de dignitate quzritur, que majestas 
dici solet, dubium non est, quin ea major sit in eo, cui jus 
perpetuum datum est, quam cui temporarium ; quia ad digni- 
tatem facit habendi modus. Atque idem dictum volo de his, 
qui antequam reges ad suam tutelam pervenerint, aut dum 
furore, aut captivitate impediuntur, curatores regni ita consti- 
tuuntur, ut populo non subsint, neque ante legitimum tempus 
potestas eorum sit revocabilis. 

3 Aliud censendum de his, qui jus acceperunt quovis 
tempore revocabile, id est precarium, quale olim Vandalorum Procopius 
regnum fuit in Africa, et * Gothorum in*Hispania, ‘cum ipsos. atmoin 9, 


dum typothetarum, vel forte exscripto- 
ris, non fuisse animadversum. J. B. 

© Gratis statuitur heic, necessitatem 
illam per se efficere ut regnum sit in 
patrimonio Victoris, aut se dedentes 
accipientis. Re vera nullum omnino 
Regnum est in patrimonio, nisi ex con- 
sensu, expresso vel tacito, Populi. Qua 
de re diximus in Notis nostris Gallicis 
ad hune locum. J. B. 

! Omnes actus eodem jure exercet] 


Adeo quidem ut populus, cum Fabium 
Rullianum servare vellet, apud dictato- 
rem precibus egerit, [Narrat Livius, 
Lib. vir. cap, 29-35]. 

k Gothorum regnum in Hispania] 
Moris antiqui vestigium in Behetriis. 
Vide Marianam, Lib. xvr. (cap. 17). 

| Cum ipsos deponerent populi quo- 
ties displicerent] Hoc de Herulis etiam 
prodidit Procopius Gothicorum r1. (cap. 
14, 15) de Longobardis Paulus War- 


2 The Dictator was Sovereign, though temporary. For the nature 


of moral things [such as power] is known from their operations, and 
those faculties or powers which have the same effect must be called 
by the same name. Now the Dictator, during his office, performed all 
the acts which the most absolute king can perform; nor could his 
acts be rendered void by any one. And the duration of a thing does 
not alter its nature. If indeed you ask concerning the dignity, the 
majesty of the office, undoubtedly it is greater in a perpetual office. 
In the same manner those Regents are Sovereigns for the time, who 
govern during the nonage, insanity, or captivity of the king, and whose 
power is not revocable before a certain legitimate period. 

3 The case is different with governors whose authority may be 
revoked at any time; as the kings of the Goths and the Vandals. 
These are not sovereign. 


9I—2 


Lib. i. 15. 

Lib. xiv. 18. 

Lib. ill. De 
0. 


4n. i. 1. 
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deponerent populi quoties displicerent; horum enim singuli 
actus irriti possunt reddi ab his, qui potestatem revocabiliter 
dederunt; ac proinde non idem est effectus, nec jus idem. 
XII. 1 Quod autem dixi, quedam imperia esse in pleno 
jure proprietatis, id est, in patrimonio imperantis, quidam 
viri eruditi hoc argumento oppugnant, quod liberi homines 
in commercio non sint. At sicut alia est potestas dominica, 
alia regia; ita et alia est libertas personalis, alia civilis, alia 
singulorum, alia universorum. Nam et Stoici quandam ser- 
vitutem constare dicebant vrorate, in subjectione: et in 
Sacris literis subjecti regis servi vocantur. Sicut ergo libertas 


- personalis dominium excludit, ita libertas civilis regnum atque 


aliam quamvis proprie dictam ditionem. — Livius ista opponit : 
Regem vocabant, libertatis dulcedine nondum experta. Idem: 
Indignum videbatur, populum. Romanum servientem, cum 
8ub regibus esset, nullo bello nec ab hostibus ullis obsessum 
esse ; liberum eundem populum ab Hetruscis obsideri. Et 
alibi: Non in regno populum Romanum, sed in libertate 
esse. Rursum alio loco "opponit gentes, que in libertate 
essent, iis, qua sub regibus viverent. Cicero dixerat: Aut 
exigendi reges non fuerant, aut plebi re, non verbis danda 
libertas. Post hos Tacitus: Urbem Romam ab initio reges 
habuere: libertatem et consulatum L. Brutus instituit. Et 


nafredi Libro rv. et vr. de Burgundis — Antonini.] 


Ammianus, Libro xxvii. (cap.5. Ed. 
Vales. Gron.) de Moldavis Laonicus 
Chalcocondylas: de rege Agadis apud 
Afros Johannes Leo Libro vii. (pag. 
651. Ed. Elzevir.) de Norwagis ait Gui- 


lielmus Neubrigensis regem ibi factum,. 


quisquis regem occidisset : de Quadis et 
Jazygibus similia habes in excerptis 
Dionis, [e Theodosio, in Vit. Marci 


m Opponit gentes, que in libertate 
essent, iis, que sub regibus viverent] 
Thucydides: [Lib. 11. 8. 29] 5 & 
Trjpne oUvrov 6 ToU ZirdÀkov warijp 
apo roe 'Ospicas rv ueydAgy Bacr- 
Aeíay éwl wréov THs adAANs Opaxns 
évoínce* word yap pépor kal abtrovo- 
pov éore Opakav. Hic Teres Sitalcis 
pater primus Odrysarum regnum ita 


XII [There are monarchies pleno jure.) 

1 Some oppose this, becauso, they say, men are not things, and 
cannot be possessed pleno jure, as things. But personal liberty is one 
thing, civil liberty, another. Men may have personal liberty, so as 
not to be slaves; and yet not have civil liberty, so as to be free citi- 
zens. Libertas and regnum are constantly opposed in the Roman 
writers. [See tho passages.] The question is not concerning the 
liberty of individuals, but of a people: and a people which is not thus : 
free, is said to be non sui juris, non suc potestatis. [See the passages. } 
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alibi: Acrior Arsacis regno Germanorum libertas. Arrianus De Moribvs 
Indicis: BaciuXeUc: kal. thot vr0Xeatw doa avTovona. Regi- cd n. 
bus et civitatibus liberis. Csecina apud Senecam: Regalia } Nat, Quest. 
fulmina sunt quorum vi fangutur vel comitium, vel princi- 

palia urbis libere loca; "quorum significatio regnum civi- 

tati minatur. Sic Cilicum illi, qui regibus non parebant, cie x». of " 
Eleutherocilices nuncupati. De Amiso Strabo, modo liberam ad Attic. v. 
fuisse, modo sub regibus. Et passim in legibus Romanis de Lib. "hm 
bello, et de judiciis recuperatoriis, externi distinguuntur in 

reges et populos liberos. Hic ergo non de hominum singulo- 

rum, sed de populi libertate queeritur. Quin et sicut, ob pri- 

vatam, ita ob hane publicam subjectionem, aliqui dicuntur 

esse non sui juris, non sus potestatis, Hine illa: Quac urbes, Liv. xxxv. 
qui agri, qui homines ZEtolorum juris aguante fuerunt : Ó 
Et, Estne populus Collatinus in sua potestate ? 

2 Proprie tamen cum populus alienatur, non ipsi homines 
alienantur, sed jus perpetuum eos regendi, qua populus sunt. 
Sic cum uni liberorum patroni libertus assignatur, non hominis 
liberi fit alienatio, sed jus quod in hominem competit transcri- 
bitur. 

3 Neque illud magis firmum est, quod aiunt; si quos po- 
pulos rex bello quzsierit, cum eos non sine civium sanguine 
ac sudore quzesierit, civibus queesitos potius credi debere quam 


Idem, 1. 38. 


auzit, ut ceteros Thracie reges super- 
aret: est enim pars etiam Thracum 
libera. Seneca pater suasoria prima: 
Non eodem modo in libera civitate dicen- 
dam esse sententiam, quo apud reges. 
Josephus Antique Historie, Libro xit. 
vpós [jaciAeis xai dnuods éXevÜépovs. 
(Cap. ix. 82). Ad reges populosque 
liberos. Cicero, Epistolarum xv. 4. 
Populorum liberorum, regumque s0- 


ciorum auxilia, Plinius Libro v1. cap. 
xx. de Indis: Jam hi montium, qui 
perpetuo tractu Oceani oram tenent, li- 
beri et regum ezpertes. [Oceani ore 
pretenti legitur in Edit. Hard. § 23, 
pag. 321, Tom. 1. Ed. in fol.] 

n Quorum significatio regnum civi- 
tati minatur] Vide exemplum talis os- 
tenti apud Bizarum libro x1x. Historie 
Genuensis. 


2 When a people is transferred from one Sovereign to another, it 


is properly, not the persons, but the right of governing them, which is 
transferred; as a freedman (libertus) may be assigned by his patron to 
one of his sons. 

3 Again, they object that if the king has conquered another nation 
[and so made them his, pleno jure,] he has won them by the dangers 
and labours of his citizens, and therefore the acquisition is theirs. But 
this will not hold. For the king may have supported the army out of 
his own property or patrimony. For though he has only tho usufruct 
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regi. ‘Nam et fieri potuit, ut rex °ex sua privata substantia 
exercitum aluerit, aut etiam Pex fructibus ejus patrimonii 
quod principatum sequitur. Nam ut in ipsum illud patrimo- 
nium rex aliquis non nisi usumfructum habeat, perinde ut in 
ipsum jus imperandi populo, qui se elegit, fructus tamen ipsius 


Lib. xviii. i» sunt, proprii; sicut in jure civili est proditum, hereditatis que 


tiens 2. 


ad 8C. Tre accepto feruntur, sed rei. 


Lib. viii. 
303, 


LRy.i1, idias, privato ipsius jure. 


P etiam possit. 


saris $Qwe restitui jussa est fructus non restitui, quia non hereditati 


Evenire ergo potest, ut rex ‘in 
quosdam populos imperium habeat proprio jure ; ita ut alienare 
Strabo Cytheram insulam Tenaro objacentem 
fuisse ait Euryclis Lacedsemoniorum principis ep méper KTNTEWS 
Sic rex Solomo regi Phonicum 
Hieromo (ita enim eum Grace vocat Philo Byblius, qui San- 
chuniatonis historiam vertit) dedit urbes viginti: non ex urbi- 
bus populi Hebrsei: nam Cabul (quod nomen illis urbibus 
datum est) ponitur extra fines Hebrseorum, Jos. xix. 27, sed 
ex iis urbibus, quas populi devicti hostes Hebrsorum ad eum 
diem retinuerant, quasque partim rex JEgypti Solomonis 
socer vicerat, et Solomoni dotales dederat, partim subegerat 


7 Neque objectio, neque responsio 
Auctoris, satisfaciunt ad probandum, 
quod uterque intendit. Inde enim tan- 
tum sequitur, regnum, de quo agitur, 
Civibus potius quam Regi, aut Regi po- 
tius quam Civibus, qusesitum fuisse : quo 
autem jure, ususfructus an patrimonii, 
alia est questio, de qua monuimus su- 
prs, ad $ 11, num. 1l. J. B. 

9 Ez sua privata substantia] M. An- 
toninus ad bellum Marcomannicum cum 
serario exhausto indicere populo nihil 
vellet, facta in foro Trajani auctione, 
distraxit vasa aurea, pocula crystallina 
ac murrina, uxoris et suam sericam et 
auream vestem, multa ornamenta gem- 
marum. [Vide CaPiroriN. Vit. Anton. 
Philos. cap. 17. EuTROPIUM, Lib. vii. 
cap. 6. Aur. Victron. Epit. cap. 16. 
J. B.] 


of his patrimony, he may do what he likes with that. 


P Ex fructibus ejus patrimonii] Ideo 
Ferdinandus Granatensis regni partem 
alteram, ut stante matrimonio ex Cas- 
telle proventibus quesitam, sibi vindi- 
cavit, Docet Mariana Lib. xxvrir. 
Historia Hispanica. 

q In quosdam populos imperium ha- 
beat proprio jure] Balduino concessere, 
qui cum ipso in orientem belli causa 
venerant, ut urbium, provinciarum, vec- 
tigalium, ‘rerum bello captarum dimi- 
dium ipsi cederet. 

r Hercules] Idem Hercules Dryopes, 
qui juxta Parnassum habitabant, a se 
victos donavit Apollini, Servius ad 1v. 
ZEneidos (vers. 146). Herculem adver- 
sus Lapithas belli socium sibi sumsit 
JEgimius Doriensium rex, parte regni 
in mercedem societatis data. (Apollod, 
11.7.7). Cychreus Salaminis rex prole 


So in the Civil 


Law, when a property is adjudged from a tenant to the heir, the yearly 
fruit is not refunded, because that belongs not to the heir, but to the 


property. 


A king then may have authority over a people proprio jure, 80 that 
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ipse Solomo. Nam eo tempore ab Israelitis non habitatas 


argumento est, quod postquam Hieromus eas reddidit, tum ar. vi s. 


demum Solomo eo deduxit Hebrworum colonias. 
4 Sic "Hercules legitur Spartz bello capte imperium 


Tyndareo dedisse hac lege, ut si quos ipse Hercules libe- Dica iv. p 


ros relinqueret, iis restitueretur. Amphipolis in dotem data 
Acamanti ®Thesei filio. 
septem urbes se Achili daturum pollicetur. * Melampodi " 


partes regni duas dono dedit rex Anaxagoras De Dario 


sic Justinus: Regnum Artaxerxi, Cyro civitates, quarum pre- Liv. 1.2. 


Jectus erat, testamento legavit. Sic *Alexandri successores 
in jus illud plenum ac proprietatem imperandi populis, qui sub 
Persis fuerant, pro sua quisque parte successisse, aut etiam 
ipsi victori jure id imperium sibi qusesivisse censendi sunt : 
quare non est mirandum, si alienandi jus sibi arrogarunt. 

5 Sic cum "Attalus rex Eumenis filius populum Roma- 
num testamento bonorum suorum heredem fecisset, populus 
Romanus sub bonorum nomine etiam regnum complexus est. 
Florus de ea re: .4dita igitur hereditate provinciam n 


carens regnum testamento reliquit Teu- 
cro, [Immo Telamoni. Idem, 111. ii. 7.] 
Peleus ab Eurytione Phthis rege ter- 
- tiam regni partem accepit in dotem (irr. 
12. 1.) que habet Apollodorus: apud 
Livium est Lib. 1: Proca Numitori 
regnum legat. (Cap. 3.) 

5 Habet boc Auctorex DEMOSTHENE, 
in Oratione De male obita Legatione : 
*Qy (Oncévs vaíCov) Axapas Xéyerat 
Qeprriv &vl jj yvvauwl Xafety iv xw- 
pay Tavrny [AuduoróA eos] pag. 251, A. 
Ed. Bas, J.B. 

* Melampodi] Vide Servium ad sex- 
tam Eclogam: (vers. 48. et Pausan. 
Corinth. c. 18) sic apud Homerum Io- 
bates Bellerophonti dat filiam : 

Asx« 88 oí Tuis Bacuvojibos Fucov dongs. 
Quod Servius sic interpretatur (Jliad. 
vi, 193), ad Virgilium (AEn. v. 118) 


he can even alienate the kingdom to another. 


filiam suam ei cum parte regni in matri- 
monium dedit. Phonix de Peleo (Iliad, 
IX. 479) : 
wordy 8¢ por erac Aoóy* 
Natoy & écxarcyy O0ins, AoAómeaaw dyáacwv 
Populos dedit hic mihi multos, 

Ut fines Phthiz, Dolopum quse regna, tenerem. 
Lanassa nubens Pyrrho Epirotarum regi 
in dotem ei attulit Corcyram urbem, ab 
Agathocle patre suo bello captam. Plu- 
tarchus Pyrrho, (Pag. 387). 

t Alexandri successores) Ammianus 
de Perside, non exacte tamen ad histo- 
rie fidem: Ez testamento nationem om- 
nem in successoris unius jura translatam. 
libro xxiir. (cap. vi. pag. 398. Ed, 

Vales. Gronov.) 

v Attalus rez] Valerius Maximus: 
Attalus testamenti equitate gratus Asiam 
populo Romano legavit, Lib, v. cap. ii. 


This has even been 


done: as by Solomon to Hiram (or Hierom) king of Tyre. 

4 And often in Grecian history. [Seo the examples.] 

5 And in Roman history. Attalus left his kingdom, Asia, to 
the Romans by wil: so did Nicomedes, Bithynia; so did Appion, 


Cyrenaica. 


Et apud Homerum Agamemnon rz Tad. 1x. 149, 


orus, ii. 90. 


Epit. Liv. 


58. 


Cap. 15. 


4 


Cap. 18, vide 
et Epit. Liv. 
Orat. li. 16. . 


Just. xxxviii. 
& 
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populus Homanus, non quidem bello nec armis, sed, quod 
est cequius, testamenti jure retinebat. Et postea cum 
* Nicomedes Bithynis rex moriens populum Romanum fecisset - 
heredem, regnum in provincim formam redactum est. Cicero 
secunda in Rullum: Hereditatem crevimus, regnum Bithy- 
nie, Sic Libys pars " Cyrenaica eidem populo ab Appione 
rege testamento relicta. 

6 Tacitus Annalium xiv. agrorum meminit, qui regis 
*Apionis quondam habiti, et populo Romano cum regno 
relicti. Cicero de lege Agraria: Quis ignorat, regnum 
ZEgypti, testamento regis Alexandrini, populi Romani esse. 
factum ? Mithridates in oratione apud Justinum de Paph- 
lagonia loquens: Que non vi, non armis, sed adoptione 


Extern. 8.) Sertorius ea de re apud 
Plutarchum: 7 éixawurtrdtw Tpdrw 
'Pwpalov xexrnuévov éxrapxíav* Cum 
populus Romanus optimo jure eam ter- 
ram teneret. (Pag. 580, &. Tom. 1. Ed, 
Wech.) 

x Nicomedes] Vide Appianum Mi- 
thridatico et civili primo. (Pag. 218, 
et 420). 

Y Cyrenaica] In qua urbes Bere- 
nice, Ptolemais, Cyrene. Eutropius vt. 
(Cap. 9). 

* Apionis] Appianus Mithridatico: 
(in fin.) Kvprvngv abTrv Aaríov BaciXeUs 
ToU Àaynvov yévous vdbos év Gia0nkais 
awéX\swev: Cyrenen testamento reliquit 
Apion nothus e Lagidarum genere. Am- 
mianus, Lib. xxir. (cap.16); Aridiorem 
Libyam supremo Apionis regis consecuti 
sumus arbitrio: Cyrenas cum residuis 
civitatibus Libye Pentapoleos Ptolomai 
liberalitate suscepimus. Rex enim Cy- 
renarum et Apio, et Ptolemsus dice- 
batur: vide breviarum Livii Lib. Lxx. 
Ipse hic Apio Cyrenarum hoc regnum 
patris testamento acceperat, auctore 
Justino Lib. xxxix. (c. 6). Alterius 
Apionis, cijus Ammianus meminit, qui 
aridam Libyam populo Romano reli- 
querit, mentio in chronico Eusebiano 


6 [Other examples.] 


ad annum oIo Io ccccri. Adde quod 
in sdificiis narrat Procopius, (Lib. 111. 
c. l), Arsacis regis testamento ita 
divisam Armeniam, ut major pars Ars 
saci, minor Tigrani cederet. Ex Jo- 
sepho discimus, Herodem, Augusto el 
concedente ut regnum cui e liberis vel 
let relinqueret, testamentum aliquoties 
mutasse, Antique Historia, Lib. xv. et 
xvi. Moshic etiam Gothis et Vandalis 
in iis, que armorum jure tenebant. Gi- 
zerichus Vandalus de Hispania testa- 
mentum fecit. Procopius Vandalico- 
rum I. (cap. 7). Theudericus Lilybeum 
in Sicilia dotem dat sorori Amalesfrids. 
Procopius ibidem. Sed et aliis gentibus. 
Aquitaniam bello quesitam Pipinus 
inter liberos divisit: Fredegarius fine 
Chronici. De Burgundia testamento 
relicta vide Aimoinum 111. 68 et 75. Fes- 
exe rex Fessam secundo filio legat. Leo 
Afer libro 111. quem et de Bugia vide 
libro quinto. (pag. 531). Sultanus Ala- 
dinus Osmani plurimas legavit civitates. 
Leunclavius Turcice Historie libro 11. 
Germeanoglius rex cum filia sua, Baja- 
zeti nuptura, dedit Phrygis urbes, Idem 
Leunclavius libro v. Regnum Turco- 
rum in Cappadocia Musal [vel Masut] 
inliberos distribuit, Nicetas libro irr. 


XIII. 1 Some sovercignties are not held pleno jure: namoly, those 


which are bestowcé by the will of the peoplo. 
is not to be presumed to have the right of alienation. 


In thig case, tho king 
So Crantzius 


Cap. IIT.) 


testamenti patri suo obvenisset. 
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Parthorum rege diu dubitatum, quem filiorum suorum post se 


regem destinaret. Et Polemo Tibarenorum adsiteque regi- BM UE 


onis dynasta uxorem reliquit imperii heredem: quod et in 
Caria olim fecerat Mausolus fratres habens superstites. 

XIII. 1 At in regnis, que populi voluntate delata sunt, 
concedo “non esse preesumendum eam fuisse populi volun- 


tatem, ut alienatio imperii sui Regi permitteretur. 
quod Crantzius ut rem novam notat in Unguino, quod is Lib. ii. Dan. 


Quare 


Norvagiam testamento reliquisset, non est quod improbemus, 
si Germanorum mores respicit, apud quos regna eo jure 


minime habebantur. 


Nam quod ?Carolus Magnus, et Ludo- 


vieus Pius, et alii postea etiam apud Vandalos et Hungaros 


(cap. 6.) Urbes ad Pontum Euxinum a 
Chuscino Bega Murati tradite. Leun- 
clavius libro 1. Bajazetes Stephano 
urbes dedit Servis in honorem uxoris 
pus, quse Stephani soror. Idem Lib. vt. 
Mahumetes Sultanus Murati testamento 
regnum reliquit. Idem libro x11. Ja- 
cupes Begus Germeanoglius ditionis sum 
heredem fecit Muratem Sultanum. Idem 
libro xiv. Mahumetes Turca filiis duo- 
bus Amurati Europe, Mustafm Asia 
imperium relinquere cogitarat: est id 
apud Chalcocondylam Lib. 1v. Basilius 
Porphyrogennetus Imperator a Davide 
Curopalate herosinstitutus ejus regionis, 
quam David ille in Iberia tenuerat. 
Narrat Zonaras. (Lib. xvit. cap. 7). 
Venio ad Christianos in Oriente victores. 
Thessaliam Michael Despota inter libe- 
ros divisit. Habet id Gregoras Lib iv. 
(pag. 52. Ed. Genev. 1616). 7Etolis 
Princeps Venetis Athenas reliquit, Bce- 
otiam Antonio vendidit. Chalcocondylas 
libro rv. Messena, Ithome, et Arcadis 
maritima ab Arcadie principe filie data 
in dotem, cum ea Thome Imperatoris 
Greci filio nuberet. Idem libro v. Acar- 
nania inter nothos Caroli principis tes- 
tamento ipsius divisa : partes de 7Etolia 
cognatis dateo: narrante eo quem dixi 


Chalcocondyla. Sic et regna Hieroso- 


lymorum et Cypri partim testamentis 
legata, partim transcripta contractibus : 
vide de Cypro Bembum Italicorum vit. 
et Parutam libro primo. Genuatibus in 
Sardinia Castrum oppidum donatum, 
alia Calaritane ditionis, donata. Bizarus 
de Bello Pisano libro rt. Robertus filio 
minori Boémundo dedit Dyrrachium et 
Aulonem. Anna Comnena Lib. v. (cap. 
2.) Alfonsus Arragonius Neapoleos reg- 
num, ut armis partum, Ferdinando 
notho suo reliquit. [Mariana, Hist. Hisp. 
Lib. xxir. cap. 18.) In eodem regno 
urbes quasdam Ferdinandus legavit ne- 
poti. Mariana libro xxx. (Cap. 27. seu 
ultimo.) 

* Non esse presumendum eam fuisse 
populi voluntatem, ut alienatio imperii 
sui regi permitteretur] Imperium non 
debere relinqui ut agros et servos dicit 
Vospicus Tacito. (Cap. 6). Salvianus: 
Non poterat populos, quos regebat, per 
testamentum egenis tradere. [Locus ex- 
stat Lib. 1. Adversus Avaritiam, cap. 
12. Edit. Baluz. sed qui forte non ad- 
modum adpositus est, J.B.) — 

® Vide Vitam Caroli Magni ab 
EciNnARIO scriptam, cap. 30. ibique 
Notas nupere& Editionis. J. B. 


notes, as a thing without precedent, Unguin giving Norway by tosta- 
ment. 'The bequests of kingdoms by Charlemagne, Louis, and others, 
were to be taken rather as a commendation than an alienation: and 


Narrat idem ab Orode Lib. xiii 4. 


Lb. xl. 56. 
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de regnis testati leguntur, Pid commendationis magis vim 
apud populum habebat, quam vers alienationis. Atque id 
de Carolo speciatim Ado memorat, voluisse eum testamentum 
suum a Francorum optimatibus confirmari. Simile est quod 
apud Livium legimus, Regem Macedonum Philippum, cum 
Persea a regno arcere, et ejus loco regem facere vellet Anti- 
gonum, fratris sui filium, obiisse Macedonis» urbes, ^ut princi- 
pibus Antigonum commendaret. 

2 Nec quod idem ille Ludovicus urbem Romam Paschali 
Pontifici reddidisse !legitur, ad rem facit, eum Franci impe- 
rium in urbem Romam a populo Romano acceptum, reddere 
? eidem populo recte potuerint: cujus populi quasi personam 
sustinebat is, qui primi ordinis princeps erat, 

XIV. Quod autem huc usque monuimus, distinguendam 
esse summitatem imperii ab habendi plenitudine, adeo verum 
est, ut non modo pleraque imperia summa non plene habe- 
antur, sed et multa non summa habeantur plene: quo fit ut 
“marchionatus et, comitatus facilius quam regna vendi et tes- 
tamento relinqui soleant, 


b Id commendationis magis vim apud — mendaret] Vide rem similem apud Ces- 


populum habebat] Vide Capitulum x1. 
conventus ad Carisiacum sub Carolo 
Calvo. Huc refer testamentum Pelagii, 
quo Hispaniam reliquit Alfonso et Or- 
misinde, [spud Marianam, Rer. Hisp. 
Lib. vir. cap. 3) et de Dania quedam 
apud Saxonem. Neque mirum igitur, 
qusedam testamenta improbante populo 
fuisse irrita, ut Alfonsi Arragonii. Vide 
Marianam libro x. (cap. 15, 16) Et 
Alfonsi Legionensis, cum is filias filio 
pretulisset. Idem Mariana libro xir, 
(Cap. 15). \ 

© Ut principibus Antigonum com- 


siodorum Lib. virt. epist. 111. et sequen- 
tibus. Ita pacta successionis mutus 
inter Sanctium et Jacobum Arrago- 
nenses a proceribus firmata. Mariana 
libro xir. (cap 16) et Henrici Navarre 
regis [testamentum, quo] Johannam 
instituit heredem. Idem Mariana libro 
XIII. (cap. 22) et Isabelle regins Cas- 
telle. Idem libro xxvirr. (cap. 11, 12.) 

! Preter ea, que bene observavit 
Gronovius, non potest dici Ludovicus 
Pius reddidisse, quod numquam Ponti. 
fices Romani habuerant, jure scilicet im- 
perii summi, de quo agitur. Diximus 


accordingly Charlemagne desired to have his testament confirmed by 
the Frankish nobles. So Philip, king of Macedon, commended his 
nephew as king to the cities of Macedonia. 

2 Louis restoring the city of Rome to Pope Paschal is not to the 
point; for the Franks might properly restore to the Roman people that 
authority over the city of Rome which they had received from the 
Roman people; and the Pope might be considered as representing 
the people. 

XIV. Some powers lower than sovereignty are held pleno jure: as 
marquisates, counties, baronies, are sold, bequeathed, or otherwiso 
alienated, much more commonly than kingdoms. 
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XV. 1 Est et alterum hujus discriminis indicium *in 
regni tutela, dum rex state aut morbo fungi potestate sua 
impeditur. Nam in regnis qus non sunt patrimonialia, 
tutela eorum est, quibus lex publica, aut ea deficiente Ícon- 
sensus populi eam mandat. *In regnis patrimonialibus eorum, 
Squos pater aut propinqui elegerint. Sic videmus in Epiro- 
tarum regno, quod consensu populi ortum fuerat, Árribs regi Jus. xvi. s. 
pupillo publice tutores constitutos: et & proceribus Mace- 
donum Alexandri Magni posthumo. At in Asia minore bello Jus xut. s. 
parta rex Eumenes Attalo filio fratrem suum tutorem dedit. 4more Frat. 


Tom. 1 
Sic filio Hieronymo pater Hiero in Sicilia regnans quos voluit 499, igo. 
testamento tutores assignavit. 


2 Sive vero rex simul sit privato jure fundorum dominus, 
ut rex /Egypti post Josephi tempus, et Indorum reges, me- 
morante Diodoro, ae Strabone, seu non sit, hoc imperio Lib! 4. 
extrinsecum est, nec ad ejus naturam pertinet. Quare nec ™- 
imperi speciem aliam, neque alium habendi imperii modum 
hoc quidem constituit. 

XVI. 1 Tertia observatio sit, non desinere summum esse 


in Notis Gallicis. Vide Heamannt 
Cowmiman Librum De Germanorum 
Imperio Romano, cap. vi. et seqq. J. B. 
3 Sed posito, quod falsissimum, ve- 
yam esse illam, sive donationem, sive 
restitutionem, nil refert a quo Franci 
imperium acceperint in urbem Romam, 
aut cui postea tradiderint : hoc tantum 
quieritur, an Ludovicus arbitrio suo, aut 
non sine consensu Populi, id fecerit. 
J. B. 
4 Marchionatus el comitatus facilius 
quam regna vendi] Vide de Urgetie 
inci; Marianam Lib. x1. cap. 16. 
€ In regnitutela] Vide Cothmannum 


tomo r. conf. xli. num. 11, 

f Consensus populi] Vide Marianam 
(viri. 10) in Alfonso V. Legionis rege. 
At testamentum regis Johannis de tu- 
tela et administratione regni a proce- 
ribus improbatum. Mariana libro x vri. 
(Cap. 15). 

5 Discrimen istud non satis firmo in 
universum fundamento nititur, ut osten- 
dimus in Notis nostris Gallicis ad hunc 
locum. J.B. 

& Quos pater aut propinqui elegerint] 
Ptolomeus rex ZEgypti tutorem filio 
suo reliquit populum Romanum. Va- 
lerius Maximus libro vr. cap. vi. 1, 


XV. 1 The distinction between patrimonial and non-patrimonial 


kingdoms is seen in the mode of appointing a Regent or Guardian, 
when the king, from age or disease, cannot act. In non-patrimonial 
kingdoms this is done by public law, or that failing, by consent of the 
people: in patrimonial kingdoms, by the father, or the family. Thus 
in Epirus, the Regents were appointed by the consent of the people: 
in the kingdom of Asia, by the will or testament of the sovereign. 

2 Whether the king be, in addition, the owner of the land, as tho 
king of Egypt after Joseph, and the kings of the Indian nations, 
makes no difference in this matter. 
^ XVI. [Sovereignty is not destroyed by grants of rights from the 
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imperium, etiam si is qui imperaturus est "promittit aliqua 
subditis aut Deo, etiam talia que ad imperii rationem per- 
tineant. ‘Nec jam de observatione juris naturalis et divini, 
adde gentium, loquor, ad quam reges omnes tenentur, etiamsi 
nihil promiserint, sed de regulis quibusdam, ad quas sine pro- 
misso non tenerentur. Verum esse quod dico ex simili- 
tudine patrisfamilias apparet, qui si quid famili: facturum se 
promiserit, quod ad familie gubernationem pertineat, non 
eo desinet in sua familia jus summum, quantum fert familia, 
habere. Nec maritus maritali potestate privatur, eo quod 
aliquid uxori promiserit. 

2 Fatendum tamen, id ubi fit, arctius quodammodo 
reddi imperium, sive obligatio duntaxat cadat in exercitium 
actus, 5sive etiam directe in ipsam facultatem. Priore specie 
actus contra promissum factus erit injustus, quia, ut alibi os- 
tendemus, vera promissio jus dat ei, cui promittitur: altera 
autem specie erit etiam nullus defectu facultatis. Neque inde 


h Promittit aliqua subditis aut Deo} xv. c. 22) et alibi. Vide et in Gothis 


"Trajanus caput suum, domum suam, 
si scienter fefellisset, deorum ire conse. 
crabat. Plinius Panegyrico, (cap. 64). 
Adrianus Imperator juravit, nunquam 
se senatorem, nisi ex Senatus sententia, 


puniturum. (Spartian. Vit. ejus, c. 7.]- 


Anastasius Imperator juravit, servatu- 
rum se decreta Chalcedonensis Concilii, 
Meminere Zonaras, (Lib. xrv. cap. 3). 
Cedrenus, alii. Seriores Imperatores 
Greci Ecclesie jurabant. Vide eun- 
dem Zonaram Michaele Rangabe (Lib. 


regibus exemplum apud Cassiodotum x. 
16, 17. 

* Vide Purexporr. De Jur. Nat. 
et Gent. Lib. vit. cap. vi. 8 10, et segg. 
J. B. 

5 Obligatio cadit in exercitium actus, 
quando, e. g. Rex jus habet tributa aut 
vectigalia exigendi, sed ad certum quem- 
dam modum tantum, aut in certo genere 
rerum, Ipsa autem facultas directe 
minuitur, quando Rex pro imperio nul- 
Jum potest tributum aut vectigal exi- 


Rovereign.] 

1 The third observation is, that the authority does not cease to bo 
sovereign, although the Ruler makes certain promises to his subjects, 
or to God, even of matters relating to the government. Ido not now 
speak of promises to observe Natural Law and Divine Law, or the Jus 
gentium, to which all kings are bound, even without promise; but of 
the concession of rules to which they could not be bound without 
promise. The truth of this appears from the analogy of the master 
of a family, who, though he should have promised to do something 
which pertains to the government of the family, does not thereby 
cease to have the suprome power in the family, so far as family mat- 
ters are concerned. Nor does a husband lose his marital power, by 
making certain promises to his wife. 

2 But still it must be confessed, that when this is done, the sove- 
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iamen sequitur, ita promittente superiorem dari aliquem; 
nullus enim is actus non redditur hoc casu ex vi superiore, 
sed ipso jure. 

3 Apud Persas rex summo cum imperio erat, avrokpa]s 
kal avvwevÜvvos, ut de eo Plutarchus loquitur, et ut imago Dem: 
Dei adorabatur: et ut apud Justinum est, non mutabatur 952 


P 
nisi morte. Rex erat qui dicebat proceribus Persarum : Ne mito 
Val. Maa 


viderer meo tantummodo usus consilio, vos contraai: ceterum s'est. n. 
mementote, parendum vobis magis esse quam suadendum. 
Tamen et jurabat cum regnum adiret, quod Xenophonti et cyrop. vi 
Diodoro Siculo ? notatum, et leges certa quadam forma latas 
imutare illi nefas erat, ut et Danielis historia et Plutarchus Lib. vi. 9 
in Themistocle nos docent, Diodorus quoque Siculus libro xvi. Imm. in 
et multo post tempore Procopius Persici belli libro primo, 1. tok 
ubi insignis ad hanc rem “historia exstat. Idem de Atthi- 59 
opum regibus tradit Diodorus Siculus. Eodem tradente, Lib. t1 
JEgyptiorum reges, quos tamen, ut alios reges Orientis, sum- Lib. p 


gere, sine consensu Populi. J. B. 

* Immo utroque casu facultas agendi 
seque deficit, ac proinde actus per se 
sque nullusest. Non video, quo funda- 
mento nitatur distinctio Auctoris. J.B. 

7 Nescio, ubinam juramenti illius 
meminerit Diodorus. Neque ad inve- 
niendum juvat heic Bnissowivs, De 
Regio Persarum Principatu: nam de 
reipsa nihil omnino habet, ut nec de eo, 
quod sequitur. J. B. 

! Mutare illi nefas erat] Josephus in 
Historia Vastha, xaraXXayüvai +H 


Oidory did rdy vóuov oix ydvvato. 
(Antiq. Jud. Lib. x1. c. 6. § 2. Edit. 
Huds.) Cum Vastha conciliari lege in- 
tercedente non poterat. Tales leges vo- 
cabantur leges regni, ut notat Jacchiades 
ad Danielem xi.13. De legibus regno- 
rum in Hispania vide Marianam libro 
xx. (cap. 3.) 

k Historia exstat] Tamen idem de 
Lethe castello legem a rege mutatam 
refert, sed non probat, (bid. cap. 6. In 
5: autem insignis historia legitur, quam 
Auctor indicat. ] 





reignty is in some degree limited, whether the obligations respect tho 


exercise of certain acts, or directly affect tho power. 


In the first case, 


an act done against the promise becomes unjust, because, as We shall 
elsewhere shew, a legitimate promise gives a Right to the promisee: in 
the second case, the promise is null by reason of defect of the power 


of making it. 


promising has a superior; for the promise is null, in this case, 


But it does not follow from this that the person 80 


not by 


the act of superior power, but by Natural Law. ; h 
3 Thus the Persian king was absolute and irresponsible; able e 
took an oath on his accession, and could not change laws duly id 


[See the examples.] So the kings of the Ethiopians. 
the Egyptians, who were absolute, were obliged to many 


So the kings of 
observances : 


if they violated these, they could not be accused in their Weed das 
after their death they were accused, and buried with certs 
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mo imperio usos non est dubium, ad multarum rerum obser- 
vationem obligabantur: verum si contra fecissent, accusari 
vivi non poterant, sed !mortuorum accusabatur memoria, et 
damnatis adjudicabatur solennis sepultura: sicut et ™Hebre- 
orum regum, qui male regnassent, cadavera extra proprium 
regibus locum sepulta, 2 Par. xxiv. 25, xxviii 27, egregio 
temperamento, quo et sanctimonia summae potestatis maneret, 
et tamen futuri judicii metu reges a fide mutanda retraheren- 
iur. Epiri quoque reges jurare solitos, regnaturos se juxta 
leges, ex "Plutarcho in Pyrrhi vita dicimus. 

4 Quid si addatur, si rex fidem fallat, °ut tum regno 
cadat? ne sic quidem imperium desinet esse summum, sed 
erit habendi modus imminutus per conditionem, et imperium 
temporario non absimile. De Sabsorum rege narrabat Aga- 
tharchides fuisse asvzmevOvvov liberrima potestate prseditum, 


1 Mortuorum accusabatur memoria) 
dTraQa ydp ol vóuo: Td oupatra TOV 
vvpdvyyey vmepopiCover* leges tyran- 
norum corpora insepulta extra fines 
projici jubent, Appianus civilium ter- 
tio. (pag. 637.) Andronicus Imperator 
patrem suum Michaelem, quod fidem 
Latinam sequi coepisset, mortuum sepul- 
tura privavit. Gregoras Lib. v1. sub 
init. pag. 75. .Edit. Genev. 

m Hebreorum regum) Vide Jose- 
phum de Joramis duobus, altero Hiero- 
solymorum, altero Israelis rege, Lib. 1x. 
cap. v. § 3. et cap. vi. § 3. item de Joaso 
Hierosolymorum rege. (Ib. cap. viii, 8 4.) 

» Plutarcho) Verba sunt: elc0eicav 


ol BaciAeis dy Kaccapwy xwpa Te 
MoAórT:00s dpel Ait 0ócarres dpxw- 
porety Tots ’"Hwre:pwras, kal dpxGew 
atrol uéy dptew xard vópovs, éxelvoue 
€à Toiv Pacirtelay ctadvrdta xard 
rovs vóuovs. Solebant reges tn Cassa- 
rorum terra, que Molottidos pars est, 
Jovi Areo sacrificare, ac juramentum 
prestare Epirotis. Jwurabant autem re- 
ges se imperaturos secundum leges. Epi- 
rote autem se imperium ejusdem conser- 
vaturos secundum easdem leges. (Locus 
exstat pag. 885, c. Tom. 1. Ed. Wech. 
Bed ibi recte legitur, év IIaccapovt 
xepíe etc. non Kaccapwr xopa, ut 
scripsit Auctor.] 


ties. So those Hebrew kings who had reigned ill were buried in 
places out of the Royal burial-ground. 2 Chron. xxiv. 25; xxviii. 27. 
And this was an excellent institution, preserving the sacredness of the 
kingly power, and yet restraining kings from violating their faith by 
the fear of a future judgment. So the kings of Epirus swore to reign 
according to the Laws. 

4 But suppose the condition to be added, that if the king violate 
his promise he should lose his kingdom? Even so, his sovereignty does 
not cease; it becomes a mode of possessing the kingdom, narrowed by 
the condition, and not unlike to a temporary sovereignty. So the king 
of the Sabeeans, as Agatharcides related, was completely absolute, but 
if he quitted his palace, was liable to be stoned. 

5 So an estate which we enjoy by a trustee is ours no less than if 
it were possessed in full property; but it ceases to be ours when the 


Car. III.] 


SUMMI IMPERII EXPLICATIO. 


143 


sed si regia exiret potuisse lapidari: quod et Artemidoro auc- 


tore Strabo annotavit. 


Lib. xvi. p. 


5 Sic fundus, qui fideicommisso tenetur, est quidem 
fundus *noster non minus quam si pleno dominio possideretur, 
sed habetur amissibiliter. Talis autem lex commissoria non 
tantum in regni delatione adjici potest, sed et in aliis contrac- 
tibus. Nam et federa quedam cum vicinis videmus cum 


Ptali sanctione inita. 


XVII. 1 Quarto notandum, quamquam summum impe- 
rium unum quiddam sit ac per se indivisum, constans ex illis 
partibus, quas supra enumeravimus, addita summitate, id est, 
TQ avvTevÜUro, “fieri tamen interdum ut dividatur, sive per 
partes, quas vocant potentiales, sive per partes subjectivas. 
9 Sic cum unum esset Romanum imperium, factum tamen sspe 
est, ut alius orientem, alius occidentem teneret, aut ut tres 


© Ut tum regno cadat] Vide exem- 
plum apud Crantzium libro 1x. Suedi- 
corum. 
* Addidi vocem nosler, qus in om- 
nibus Edd. excidit, propter similitudi- 
nem sequentis non, a typographis pre- 
termissa. Res ipsa ilam postulat: 
quid enim hoc est, Fundus, qui fidei- 
commisso tenetur, est fundus ? Est quo- 
que Fundus, ubi Colono traditus est. 
Agitur omnino heic de re, que nostra 
est, quamquam non possideatur pleno 
dominio etirrevocabili. Fallor, an Auc- 
tor in mente habuit quod ait Paulus, 
l.68. Derei vindicat. Non ideo minus 
Tecte quid NOSTRUM esse vindicabimus, 


quod ABIRE A NOBIS DOMINIUM spera- 
tur, si conditio legati aut libertatis ex- 
stiterit. Hsc plane gemina. J. B. 

P Tali sanctione] Aut etiam ne sub- 
diti regem pacta violantem juvent ; aut 
ne ei pareant: vide Cromerum Polo- 
nicis xix. et xxi. Est et exemplum 
apud Schafnaburgensem in rebus Hen- 
rici anno cIonxxiv. (pag. 499. Edit. 
Argentor. 1609). 

q Fieri tamen interdum ut dividatur] 
Vide Zazium Singularium Responso- 
rum Lib. 1r. cap. xxxi. 

? Vide PurENpbonr. De Jur. Nat. 
et Gent. Lib. vir. cap. iv. 8 1. et cap. V- 
$15. J. B. 


conditions of the trust direct, Such conditions belong to other con- 
tracts, as well as to the tenure of government. Some leagues with 
neighbours seem to have been made with such a sanction. 

XVII. 1 The Sovereignty may bo divided according to its potential 
or its subjective parts. 

The Sovereignty consists of the parts which we have mentioned 
[see § v1.], with the addition of irresponsibility : but it may be divided 
either according to the powers (deliberative, judicial, &c.] or the 
subjects who are governed. Thus the Roman Empire, though one, 
was often divided, so that one Ruler had the East, another the iba 
or into three parts. So too it may happen that a people Moos 
chooses a king may reserve certain acts to itself, and may E EIE 
others to the king, pleno jure. This is not the case whenever t yis e 

is bound by certain promises, as we have shewn ; [$ xv1.] but 15 
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etiam tripartito orbem regerent. Sic etiam fieri potest, ut 
populus regem eligens quosdam actus sibi servet, alios autem 
regi deferat pleno jure. Neque tamen id fit, ut jam osten- 
dimus, quotiescumque rex promissis quibusdam obligatur ; 
sed tunc id fleri intelligendum est, "si aut expresse instituatur 
partitio, qua de re supra jam diximus, aut si quid populus 
adhuc liber futuro regi imperet per modum manentis precepti; 
aut si quid sit additum, quo intelligatur regem cogi aut puniri 
posse. Nam prsceptum est superioris, saltem in eo quod 
precipitur. Et cogere non est quidem semper superioris: nam 
et naturaliter quisque jus habet cogendi debitorem, sed cum 
inferioris natura pugnat. Itaque ex coactione saltem paritas 
sequitur, ac proinde summitatis divisio. 

2 Multi adversus talem statum quasi bicipitem incom. 
moda multa adferunt; sed, ut supra quoque diximus, in civili- 
bus nihil est quod omni ex parte incommodis careat; et jus 
non ex eo, quod optimum huic aut illi videtur, sed ex volun- 
tate ejus unde jus oritur metiendum est. Exemplum vetus 
refertur a Platone de legibus tertio. Cum enim Heraclid» 


r Si aut expresse instituatur partitio) 
Jta Probi tempore senatus firmabat 
principum leges; de appellationibus 
cognoscebat ; Proconsules creabat; le- 
gatos consulibus dabat. (Habet hoc 
Auctor e Vopisco, in Prob. cap. 13. ubi 


legendum Legatos Ex Consulibus, os- 
tendit Salmasius.) Vide et Gail. Lib. r1. 
Observ. Lvir. num. 7. et Cardinalem 
Manticam de Tacitis et Ambiguis Con- 
ventionibus, Lib. xxvit. tit. v. num. 4. 

* Jpsi inter se reges populique inter 


understood to happen then, when either the partition of power is 
expressly instituted, concerning which we have already spoken; or if 
a people, hitherto free, lay upon the king some perpetual precept; 
or if anything be added to the compact, by which it is understood that 
the king can be compelled or punished. For a precept is the act of 
& superior, at least in the thing commanded: to compel, is not always 
the act of a superior; for by Natural Law every creditor has the Right 
of compelling his debtor to pay; but to compel is at variance with the 
nature of an inferior. Therefore in the case of such compulsion, a 
parity of powers at least follows, and the Sovereignty is divided. 

2 Many persons allege many inconveniences against such a two- 
headed Sovereignty; but in political matters nothing is quite free 
from inconveniences; and Rights arise, not from what seems to one 
or another convenient, but from the will of him who is the origin of 
Rights. For example, the kings established by the Heraclide in Argos, 
Messena, and Sparta, were bound to govern within the rules of the law ; 
and so long as they did so, the people were bound to preserve the 
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Argos, Messenam, et Lacedemonem condidissent, adstricti 
reges intra przscriptarum legum modum imperare, idque dum 
facerent obligati populi ipsis ipsorumque posteris regnum relin- 
quere, nec ut quisquam adimeret pati. Inque id non suis tan- 
tum regibus populi ac populis suis reges, sed et "ipsi inter se 
reges, populique inter se, et reges vicinis populis, et populi 
vicinis regibus fidem dederunt, auxilioque se futuros alii aliis 
polliciti sunt. 

XVIII. 1 Multum tamen falluntur qui existimant, cum Ber ade 1 
reges acta qusedam sua nolunt rata esse, nisi a Senatu aut alio Deere 
cetu aliquo probentur, partitionem fieri potestatis: nam quse 
acta eum in modum rescinduntur, intelligi debent rescindi 
regis ipsius imperio, qui eo modo sibi cavere voluit, ne quid 
fallaciter impetratum pro vera ipsius voluntate haberetur: 
quale erat Antiochi tertii regis rescriptum ad magistratus, ne fivarrh, 
sibi parerent, si quid legibus adversum jussisset ; et Constan- 1 P. 18s. 
tini, ne pupili aut vidus cogantur venire judicii causa ad L. Uses c. 
comitatum Imperatoris, *etiamsi Imperatoris rescriptum pro- senater. 
feratur. 


se] Exempla sunt complura in historia — 468, et seqq. Ed. Amst. 1631]. 
populorum Septentrionalium : vide Jo- t Etiamsi Imperatoris rescriptum pro- 
hannem Magnum Historia Suedica Lib. (feratur] Adde 1.1. c. de Petitionibus 
xv. et xxix. Crantzium Suedicorum — bonorum sublatis. 

v. Pontanum Danicorum vir. [pag. 


throne to them. 

Also such engagements have been made, not only between the king 
and his people, but among different kings, and among different peo- 
ples; and between kings and neighbouring peoples; each giving such 
& guarantee to the other. 

XVIII. 1 There is no partition of the Sovereignty, in cases when 
kings allow their own acts not to be valid except when approved by some 
aseembly*. For acts which are thus rescinded are to be understood 
to be rescinded by the authority of the king; who provided such a 
caution against fallacious representations. So Antiochus the Third 
sent a rescript to the magistrates, that if he commanded anything con- 
trary to the Laws, they should not obey him: and Constantine directed 
that widows and orphans should not be compelled to come to the 
Emperor’s court for judgment, though a rescript of the Emperor to 
that effect should be produced. 


* As the king of France has his edicts registered by the Parliament. Gro- 
movius. 
10 
[GRoT.] 


Lib. vi. 9. e 
eegq. 


Polit. Wi. 15. 


Ver. 1981. 
De' Trib. 
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2 Quare hsc res similis est testamentis, quibus adjectum 
est, ne posterius testamentum valeat: nam hsc quoque clau- 
gula efficit, !ut posterius testamentum non ex vera voluntate 
profectum preesumatur. Sed sicut hrec clausula, ita et illa 
regis jussu expresso ac speciali posterioris voluntatis signifi- 
catione tolli potest. 

XIX. Sed neque Polybii hic utor auctoritate, qui ad 


mixtum genus reipublice refert Romanam rempublicam, que 


ilo tempore, si non actiones ipsas, sed jus agendi respicimus, 

mere fuit popularis: nam et Senatus auctoritas, quam ad op- - 
timatum regimen refert, et consulum, quos quasi reges fuisse 
vult, subdita erat populo. Idem de aliorum politica seriben- 
tium sententiis dictum volo, qui magis externam speciem et 
quotidianam administrationem, quam jus ipsum summi imperii 


spectare congruens ducunt suo instituto. 

XX. 1 Magis ad rem pertinet quod Aristoteles scripsit, 
inter regnum plenum, quod «cau(JaciXelav vocat, (eadem, est 
b ox "gayreNis movapxia, Sophocli Antigone, Plutarcho * auTo- 
Bew"PP. xoarns (JaciXeta xai avvzevOvvos, Straboni efovcía avro- 
$9." TeArns) et regnum Laconicum, qui merus est principatus, ali- 


! Hoc equidem Juri Romano non 
eongruit, quamquam in Foro obtineat. 
Vide Cusacium, Observ. x1v. 7 et Vix. 
NIUM in Instit. Tit. Quibus modis Test. 
infirmantur, S 2. Sed recepta illa sen- 
tentia, quam Auctor noster heic probat, 
et de qua etiam aliquid dicit in Epist. 
Part. 11. ep. 10. verior est, secundum 
Jus Naturale; utin Notis Gallicis os- 
tendimus. J. B. 

" IarreAgspovapxía] Faciunt enim, 
ut ad § viii. notavimus, Tragici regnum 
Thebanum simile regnis Phonicum, 
unde orti erant. 

= Av’roxparns BaeiAela] Sic Diony- 
sius Halicarnassensis de Laconicis regi- 


bus: o00à ydp ol Aaxedaipóvtot abro- 
Kpdropet 5ca»' neque enim Lacede- 
monti pleno jure reges erant, ( Ant. Rom. 
Lib. 11. c. 14). 

JY Quales habebant vicini] Putabat 
populus, ut Josephi verbis utar, obi» 
Gromoy elyai iy 9À9oioxyopwv» Bacte 
Aevouévov Trjv abryy éxew abtovds 7r0- 
Avre(av* nihil esse absurdi, si, cum vi- 
cini regnarentur, ipsi eandem imperii 
formam acciperent. (Ant. Jud. vi. 4.) 

3 Imitatur loquutionem Taciti, ubi 
tamen optime Editiones habent adduc- 
tius, non addictius : Trans Lygios Go- 
thones regnantur, paullo jam adductius 
quam cetera Germanorum gentes. Germ. 


2 The case is like that of a testament in which it is added that no 
subsequent testament shall be valid; for this clause has the effect of 
making a later testament presumed not to be the real will of the testator. 
But as this clause may be rescinded by an express and speciai signifi- 
cation of the will of the writer, so may that direction of the king. 

XIX. Ido not here use the authority of Polybius, who refers the 
Roman State to the class of mixed Sovereignty. For at that time, if 
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quot regni species esse interjectas. Ego exemplum hujus rei 
dari arbitror posse in regibus Hebrseis: nam hi quin in rebus 
plerisque summo jure imperaverint, dubitari nefas arbitror. 
Voluerat enim populus regem, "quales habebant vicini: at 
orientis populi *addicte admodum regnabantur. Eschylus 
Persis de rege Persarum sic loquentem facit Atogsam [v. 213]: 
ody OwmeüÓvvoc woken. 
Non est civitati obnoxius. 

Notum illud Maronis [ Georg. 1v. 210, et seqq.]: 

Regem non sic ZEgyptus et ingens 

Lydia, nec populi Parthorum, aut Medus Hydaspes 

Observant. 
Apud Livium: Syri et Asiatict genera hominum servituti uw. xxxvii 
nata : a quo non discrepat illud. Apollonii apud Philostratum : 
Acavpios xai. Madore ras Tupavvidas vpoakvvovot. Assyrii et vu. apou. 
Medi dominationem etiam adorant. Aristotelis rr. Politi- "^ * 
corum XIV. oi Trepi Tv Aciay Vrouévovot Tr SeaxoTixny 
apyny, ovdev Ovaxepalvovres. — Asiatici dominatum cquo 
animo ferunt. Et apud Tacitum Civilis Batavi illud ad Gal- nice. iv. 17. 
los: *Servirent Syria Asiaque et suetus regibus oriens: 


cap. 43. ubi vid. Int. [V. infra $ 4]. J.B. 
— 3 Servirent Syria Asiaque et suetus 
regibus oriens] Cicero de Provinciis 
Consularibus (cap. 5): Judais et Sy- 
ris nationibus natis servituti. Euripides 
Helena (vers. 283): 
Td Bapfáper ydp SovAa wavra wA)» ivós. 
Sunt preter unum serva cuncta in barbaris. 
Quod ex 7Eschylo adumbratum, apud 
quem est: Prometh. Vinct. pag. 8. Ed. 
H. Steph. [v. 50]: 
"BAei6epos yeip obree éeri sv. Ards. 
Nam nemo liber vivit, extra unum Jovem. 
Cui simile Lucani dictum (11. 280): 
toto jam liber in orbe 
Bolus Cesar erit, 


Sallustius de Gentibus Orientis [Fragm. 
ap. Serv. ad Georg.iv. v. 211]: Adeo illis 
ingenita est sanctitas regii nominis. Ci- 
tant Servius et Philargyrius ad illum 
in Georgicis (1v. 210) locum.  Apol- 
lonius de Damide apud Philostratum 
libro vit. Accópios yap wy xai Myéois 
poco wy ode vwip éXevÜepías év- 
Oumetras péya. (Cap. 14. Ed. Olear.) 
Assyrius cum sit et Medorum accola, 
nihil pro libertate preclarum cogitat. 
Julianus contra Christianos : ví ue xpii 
xa’ éxac-ov é*iévat Td pirerevBepdy 
ve kal avurdraxtoy Teppavwy éwets- 
ovra, TÓ X«eponfis xai rí(Üacaoy Xópov 
kal Ilepowy xal IIapÜey xai wavrev 


we look, not at the acts, but at the right of acting, it was merely demo- 
cratical: for both the authority of the Senate, which he regards as an 
aristocracy, and that of the Consuls, whom he considers as kings, was 
subject,to the People. And the same is to be said with respect to 
other political writers, who regard external appearances and daily 
administration, rather than the question of Rights. 
XX. Examples of mixed Sovereignty. [See tho text.] 
1 The Hebrew kings were absolute, like other oriental monarchs: 


10—2 


Rrod- xxii 5cooptatione duravit. 
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nam et in Germania, et in Gallia tum reges erant, sed, ut 
idem Tacitus notat, precario jure regnandi et auctoritate sua- 


gendi, non jubendi potestate. 


2 Supra quoque notavimus, totum populum Hebrseum 
fuisse sub rege: et Samuel jus regum describens satis ostendit 
adversus regis injurias nullam in populo relictam potestatem : 
quod recte colligunt veteres ex illo Psalmi: 7Ybi soli peccavi: 
ad quem locum Hieronymus: ? Quod rex erat, et *alium non 


Apolog. 1o, timebat. Et Ambrosius: Rez erat, nullis ipse legibus tene- 
batur, quia liberi sunt reges a, vinculis delictorum. 


Neque 


enim ullis ad penam vocantur legibus, "tuti imperii potes- 
tate: homini ergo non peccavit, cui non tenebatur obnoxius. 
Idem legere est apud Isidorum Pelusiotam epistola postremo 
edita cccLxxxim. Video consentire Hebrseos, ‘regi in eas 
leges qus» de officio regis scripte exstabant peccanti inflicta 
verbera: sed ea apud illos infamia carebant, et a rege in sig- 
num poenitentiae sponte suscipiebantur, ideoque non a lictore, 
sed ab eo, quem legisset ipse, cedebatur, et suo arbitrio ver- 
beribus statuebat modum. A ponis autem coactivis adeo liberi 


conjuncta, in ipsis cessaret. 


[Patxxr9; erant reges, ut etiam excalceationis lex, quippe cum ignominia 
Hebreei Barnachmoni sententia 


exstat in dietis Rabbinorum, titulo de Judicibus: Nulla crea- 
tura, judicat regem, sed Deus benedictus. 

3 Hee cum ita sint, tamen aliqua judicia arbitror regi- 
bus ademta, mansisse penes Synedrium LXX. virum, quod 
divino imperio a Mose institutum ad Herodis tempora perpetua 


a@wiws TOv mpds dw kal 7pós ueanu- 
Bota» BapBapwr, kal doa Tas Baci eias 
dyaxrü kexrnuéva serwotixwrépas® 
Quid tibi jam singulatim exsequar aut 
Germanorum libertatis amantia et im- 
patientia jugi ingenia, aut contra do- 
Ciles herilem manum ferre Syros, Persas 
et Parthos, et omnes, qui aut ad orientem 
aut ad meridiem sunt, barbaros multas- 
que gentes alias contentas sub regibus 
vivere dominos imitantibus ? ( Apud Cy- 
rill. pag. 138. Ed. Spanhem.) Claudia- 
nus (De IV. Cons. Hon. vers. 306) : 


Itaque et Moses et David judices Deos 


Non tibi tradidimus dociles servire Sabsos : 
Armenis dominum nec to prefecimus ore. 

* Nil tale habet Hieronymus, in hunc 
quidem Psalm. li. locum: sed alibi. Vide 
SALMASII Resp. ad Miltonum, pag. 205. 
et seqq. ubi plures alios Patres laudat, 
ita perperam, suo more, verba Davidis 
exponentes. Circa rem ipsam vide Mir- 
TONUM, Defens. pro Pop. Anglic. Cap. 
2, pag. m. 32. et Rasop. HERMAN. 
ScHELIUM, De Jure Imperii, pp. 255, 
256. J.B. 

* Alium non timebat] Idem Hiero- 


2 The Hebrew king had peculiar exceptions from tho law: 
3 Yet some cases were reserved to the Sanhedrim. 
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vocant, et judicia vocantur judicia Dei: et judices dicuntur new. 1.17. « 
non humana, sed divina vice judicare. Imo aperte distin- 6$ ^ 
guuntur res Dei a rebus regis, ubi res Dei, monentibus doc- 1 caros.xxvi. 
tissimis Hebrsorum, judicia ex lege Dei exercenda intelligi xix. Il. 
debent. Non nego regem Judsorum capitalia quedam judicia 

per se exercuisse: qua in re ipsum regi decem tribuum Is- 
raeliticarum prsefert Maimonides: quod et exempla non pauca, 

tum in sacris literis, tum in scriptis Hebreeorum evincunt : sed 

quedam cognitionum genera regi videntur non permissa, ut 

de tribu, de pontifice, *de propheta. Ejusque rei argumentum 

est in Jeremis prophets historia, quem cum proceres ad mor- Jer. xxxviil. 
tem deposcerent, respondit Rex: Ecce in potestate vestra à 

est, nam contra vos rex nihil potest: in hoc nogotiorum 

genere scilicet. Imo et qui alia quavis de causa apud Syne- 

drium reus factus esset, eum rex judicio eximere non poterat. 

Ideo Hyrcanus judicium de Herode (cum impedire non POS- Jos Ant xiv 
set) arte elusit. 

4 In Macedonia a Carano orti, ut apud Arrianum Callis- De Exped. 
thenes ait, ov Big aXXa vou Maxeóovov a apxovTes cvereAeoay’ ] 
non vi, sed lege in Macedonas imperium obtinebant. Curtius 
libro 1v. Macedones assueti regio imperio, sed in majore li- Cap. vil 
bertatis umbra quam cetere gentes. Nam et judicia de Ts 
eivium capite non erant penes regem. Idem Curtius lib, vr. Gap. vit ». 
De capitalibus rebus vetusto Macedonum modo inquirebat 
exercitus : tn pace erat vulgi : nihil potestas regum valebat, 
nisi prius valuisset auctoritas. Est et alterum mixture 
hujus indicium alio Curtii loco: Macedones scivere gentis suc Lm. vui. 1. 


nymus epistola ad Rusticum de Peni- et post illum alii. Rationes ab utraque 


tentia: Rex enim erat: alium non time- 
bat : alium non habebat super se. (Tom. 
I. pag. 221 B.) 

b Tuti imperii potestate] Paria habet 
ad eundem Psalmum Arnobius minor. 
Vitigesapud Cassiodorum : Causaregic 
potestatis supernis est applicanda judi- 
ciis, quandoquidem illa a celo -petita 
est, ita soli celo debet innocentiam. [Lo- 
cus jam adlatus supra ad § viri. num. 
15. ubi vide que diximus. J. B.) 

* Mera fabula, quam plenissime con- 
fatavit SALMASIUS, Defens. Reg. cap. ii. 


4 Mixed sovereignty among the Macedonians: the Gothones: the 


Pheacians : 


parte adlatas collegit SErpENus, De 
Synedriis, Lib. 111. cap. 9. ubi ipse rem 
in medio relinquit. J.B. 

5 Perpetuitatem illam, in dubium a 
quibusdam jam revocatam, funditus ever- 
tit Clar. CLericvs, in Judicio de Hist. 
Critic. Simonii, Gallice edito, Epist. x. 
et postea Diss. singulari subjecta Com. 
mentario in Libros Historicos V. T. 
J. B. 

¢ De propheta] Non capit prophe- 
tam perire extra Jerusalem. Luc. xiii. 
33. 


Cap. iL 


Cap. 44 


Ann. ili. 96. 


Libit. $14p. 
De Orig. J 


(Lia. I. 


more, ne rez pedes venaretur, aut sine electis principum 
amicorumve. Tacitus de Gothonibus: Regnantur paulo 
jam addictius quam cetere Germanorum gentes, nondum 
tamen supra libertatem. Nam principatum ante descripserat 
auctoritate suadendi, non jubendi potestate: regnum autem 
plenum postea his verbis: Unus imperitat, nullis jam excep- 
tionibus, non precario regnandi jure. | Eustathius ad sextum 
Odysses, ubi Pheacum respublica describitur, ait esse cuve- 
Aevow Baoireias xai api TokpaTias, "mixtum aliquid ex 
regis et procerum potestate. 

5 Simile quid in Romanorum regum temporibus observo : 
nam tum omnia ferme negotia manu regia expediebantur. 
Romulus nobis, ut libitum, imperaverat, inquit Tacitus, Con- 
stat initio civitatis reges omnem potestatem habuisse, inquit 
, Pomponius: tamen quedam populo excepta, etiam illo tem- 
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dni Rom. pore, vult Halicarnassensis. Quod si Romanis magis credimus, 


in causis quibusdam provocationem ad populum a regibus 
fuisse ex Ciceronis de republica libris, ex pontificalibus quoque 


Epist. 108. et libris et Fenestella annotavit Seneca. Mox Servius Tullius, 


AnnaL. iit. 9&. Sanctor legum queis etiam reges obtemperarent. 


Lib. ii. 1. 


non tam jure quam auris popularibus ad regnum pervectus, 
plus etiam vim regni imminuit: quippe, ut loquitur Tacitus, 
Quominus 
mirandum quod Livius dicit, primorum consulum potestatem a 
regia hoo ferme uno distitisse, quod annus esset. 


4 Mixtum aliquid ez rcgis et pro- 
cerum potestate] Laonicus Chalcocon- 
dylas talis ait esse regna Pannonum 
et Anglorum, libro 11, Arragonum Lib. 
v, et Navarre eodem libro, ubi ait nec 
magistratus a rege creatos, nec presidia 
imposita nisi volentibus, nec quicquam 
populo imperatum contra mores. Heges 
alios esse pleno cum jure, alios sub 
legibus, etiam Judseus Levi Gersonides 
notavit ad 1 Sam. vir. 4. Mira que 
de Taprobane scribit Plinius Lib. vr. 


5 Under the Roman kings: 


cap. xxii: Eligi regem a populo senecta 
clementiaque, liberos non habentem, et, 
si postea gignat, abdicari, ne fat here- 
ditarium regnum. Rectores ei a populo 
XXX. dari, nec nisi plurium sententia 
quenquam capite damnari. Sie quoque 
appellationem esse ad populum : Lxx. 
Judices dari. Si liberent ti reum non 
amplius xxx. [ita enim legi locus hic 
debet] iis nullam esse dignitatem, gra- 
vissimo probro. Regi cultum Liberi pa- 
tris, ceteris, Arabum. | Regem, si quid 


6 In Rome under the early Consuls: 
7 In Athens at the time of Solon. 
Those points being settled, let us examine certain questions which 


often occur in this matter. 


XXI. 1 First, Whether one who is bound by an unequal alliance 


can have sovereign power. 
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6 Similis etiam mixtura ex populari et optimatum poten- 
tia Roms fuit tempore interregni, et primis consulum tempo- 
ribus: nam in rebus quibusdam, iisque majoribus, ita demum 
ratum erat quod populus jussisset, “si Patres auctores fierent: 
quod postea, vi populi aucta, speciem tantum veterem retinuit, 
cum in incertum comitiorum eventum Patres auctores fieri cce- 

perunt, ut Livius et Dionysius notant. Quin et serius aliquanto AM 
mixture mansit aliquid, quamdiu, ut idem loquitur Livius, im- !« 
perium penes Patricios, (id est, Senatum,) penes tribunos (id Liv. v 37. n. 
est, plebem) auxilium erat, jus nempe vetandi, sive intercedendi. * 

4 Sic et Isocrates Atheniensium rempublicam Solonis Orat. Paneth, 
temporibus vult fuisse dypoxpariav a apio rokpaTia memeryudvny, a 
potestatem optimatium populari mixtam. His positis, quses- 
tiones quasdam, quz frequentem in hoc argumento usum ha- 
bent, examinemus. 

XXI. 1 Prima est, an summum imperium habere possit 
is qui insequali federe tenetur?  Inzquale fedus hic intelligo, 
non quod inter viribus dispares initur, quomodo Thebana civi- riutarch vit. 
tas Pelopids tempore fedus cum Persarum rege habuit, et >. S 
Romani olim cum Massiliensibus, deinde cum rege Masanissa : Just xis, 
nec quod actum habet transeuntem, ut cum hostis qui sit ad 2 «xt n. «. 
amicitiam recipitur, dum impensas belli solvat, aut aliud quid 
prestet: sed quod ex ipsa vi pactionis manentem prelationem 
quandam alteri donat: hoc est, ubi quis tenetur alterius im- 


delinguat, morte mulctari, nullo interi- 
mente, sed aversantibus cunctis, et com- 
mercia etiam sermonis negantibus. Ser- 
vius ad illud rv. ZEneidos : Populumque 
patresque. Quidam hoe loco volunt tres 

partes politie comprehensas, populi, op- 
timatium, regia potestatis. Cato enim 
ait de tribus istis partibus ordinatam 
Suisse Carthaginem. (In vers. 682). 
[Non "videtur necessaria emendatio, 
quam Auctor noster heic obiter, in loco 
Plinii, vult fieri: et verba, ut leguntur, 


recte exponit Harduinus, not. 7, pag. 
924. Tom. 1. Ed. in fol. J.B.) 

e Si patres auctores fierent] Plutar- 
chus Coriolano (pag. 227 x. Ed. Wech.): 
ó ónos dkvpos fj» ToU Widy xal vóuo 
Tt Woweity avev wpoBovAevuaros’ Po- 
pulus jus non habebat aut legem condendi, 
aut aliud quid jubendi, nisi Senatus pra. 
cessisset auctoritas. Similem mixturam 
in Genuatium republica suis temporibus 
observat Chalcocondylas libro v. 


By an unequal alliance, or unequal league, I do not mean one in 
which the parties have a different amount of power; as the league of 


the Thebans with the Persians at the time of Pelopidas; and of the 
Romans with the Massilians, and afterwards with king Masanissa 

nor a league which has a transient operation, as when 
enemy is received into amity, on condition of paying 
tho war, or any other consideration; but a league 
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perium ac majestatem conservare, ut in foedere Etoloram cum 
Romanis erat, id est, tum operam dare, ut ejus imperium in 
tuto sit, tum ut dignitas, qux: majestatis nomine significatur, 
ei constet. Imperii reverentiam dixit Tacitus, et sic explicat: 
Sede fnibusque in sua- ripa, mente animoque nobiscum 
agunt. Florus: Illi quoque reliqui, qui immunes imperii 
erant, sentiebant tamen magnitudinem, et victorem gentium 
populum Romanum reverebantur ; ad quod genus referenda 
sunt jura quzdam eorum, qus nunc vocantur protectionis, ad- 
vocatis, mundiburdii: item jus urbium matricum in colonias 
Lib iv. 24,25. apud. Greecos. Nam, ut Thucydides ait, coloniss cum urbibus 
matricibus pari erant jure libertatis, sed debebant c4uqv Tyr 
a5TporoAw, et exhibere ra "yepa Ta voutCoueva, reverentiam 
scilicet et honoris signa quzdam. 

2 Livius de veteri federe inter Romanos, qui Albs jus 
omne acceperant, et Latinos Alba oriundos: Jn eo fadere su- 
Nic. Perep. perior Romana res erat. Recte Andronicus Rhodius, post 

Aristotelem, amicitiz inter dispares hoc ait proprium, ut poten- 
tiori plus honoris, infirmiori plus auxili deferatur. Scimus 
L. wn dubi. quid ad hanc questionem Proculus responderit, scilicet liberum 
cape d per esse populum, qui nullius alterius potestati subjectus sit, etiam- 
si in fodere comprehensum sit, ut is populus comiter alterius 
populi majestatem conservaret. Si ergo populus tali fodere 


Lib. i. 52. n.4. 


* Legendum cum HaroaxpRo: Ne- 
que viribus nobis pares sunt, &c. J. B. 

f Sic populi fidere inferiores] Vide 
Cardinalem Tuschum pp. conclud. 
19cccc xxxv. Exemplum habes in 
Dilimnitis, [vel Dolomitis, ut alibi vo- 


cantur. Vid. Illustr. SePAxnEMI11 Orb. 
Rom. 11. 17. pag. 452) qui avropvonos 
suique juris Persis militabant, apud 
Agathiam libro 111. (cap. 8.) Sic Irenes 
consilium fuit, inter mariti liberos ita 
partiri imperium, ut post natos faceret 


of the compact gives a permanent precedence to one of the parties: 
when for instance, the one party is bound to preserve the authority 
and majesty of the other, as was the case in the league of the Etolians 
with the Romans. [See the explanation in the text.] To this relation 
are referred what are called the Rights of Protectorate, Advocacy, 
Patronage, and the Rights of the Mother-cities in Greece over their 
Colonies. [See Thucydides.] So the league between Alba and Rome. 

2 This is the characteristic of an alliance between unequals; 
that the greater share of power goes to the stronger, the greater share 
of advantage to the weaker. [Andronicus Rhodius.] And a people is 
free which is not under tho power of any other, even though there be 
a league in which it is stipulated that it shall preserve the majesty of 
another people: [as Proculus pronounced.] Since therefore a people. 
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obligatus liber manet, si alterius potestati subjectus non est, 
sequitur, ut summum imperium retineat. Atque idem de rege 
pronunciandum est. Est enim populi liberi et regis, qui vere 
rex sit, eadem ratio. Addit Proculus, illud adjici in fcedere, 
ut intelligatur alterum populum superiorem esse, non ut intel- 
ligatur alterum non esse liberum. Superiorem hic intelligere 
debemus non potestate (jam enim dixerat talem populum al- 
terius potestati subjectum non esse) sed auctoritate, et digni- 
tate: quod verba sequentia apta admodum similitudine expli- 
cant, Quemadmodum, inquit, clientes nostros intelligimus 
liberos esse, etiamsi neque auctoritate, neque dignitate, neque 
jure *omni nobis pares sunt: sic et eos, qui majestatem nos- 
tram comiter conservare debent, liberos esse intelligendum 
est. | 

3 Clientes in fide sunt patronorum; ‘sic populi federe 
inferiores in fide populi, qui dignitate est superior. Sunt eri 
T pos raa, ovx vrroreAeis, sub patrocinio, non sub ditione, 
ut Sylla apud Appianum loquitur; in parte, non in ditione, ut aur. p. a2. 
Livius : et Cicero officiorum secundo sanctiora illa Romanorum Li xut 
tempora describens, patrocinium sociorum ait penes eos fuisse, 
non imperium: quicum satis convenit dictum illud Scipionis 
Africani Majoris: Populum Romanum beneficio quam metu Lit. xxvi e. 
obligare homines malle, exterasque gentes fide ac societate 


Gevrépove piv xard Td THe iuf? 
GEÍíeua, avrovóuovs Óà xal avTokpa- 
Topae éxaorout, dignitate quidem mi- 
nores, ceterum sui juris pleneque potes- 
tatis. Vide Crantzium Sazonicorum 


triacorum protectionem dedere. Hero- 
dianus: 'Ocponywy Te kal Appevioy, 
oy 5ca» oi uéy Vrjkooi, ol dé díXot 
xal cónuaxoi. | Osrocnorum et Árme- 
niorum, quorum hi subditi erant, illi 


X. (cap. 3) de urbibus, que se in Aus- — amici ac socii. Lib. vit. (c. 2.) 


bound by such a league is free, it follows that it preserves its sovereignty. 

The same may be said of a king; for there is an entire analogy 
between a free people, and a king who is truly a king. Proculus adds, 
that though one of the peoples be superior, both are free; superior i8 
here understood not of power, but of authority and dignity. So Clients 
are free, yet inferior to Patrons. 

8 Clients are under the protection of their Patrons (in fide patro- 
worum);.80 in an unequal alliance, the inferior people is under the 
protection of the people superior in dignity. They are under their 
patronship, not under their authority, sub patrocinio, non sub ditione. 
There are many examples of this distinction, in Appian, Livy, Cicero, 
Strabo. [See the text.] As private patronship does not take away per- 
sonal liberty, so public patronship does not take away public liberty, 
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junctas habere, quam tristi subjectas servitio: et qure Strabo 
commemorat de Lacedsmoniis post Romanorum in Greeciam 
Geogr. Vli. adventum : éuewav eXevÜepot, mArjv àv dur Xevrovpryioy 
" GAXo cuvreAoUpTeg ovdev’ manserunt, inquit, Abert, nihil 
conferentes prater operas sociales. Sicut patrocinium priva- 
tum non tollit libertatem personalem, ita patrocinium publi. 
cum non tollit libertatem civilem, qus sine summo imperio 
intelligi nequit. Ideo apud Livium opponi videas, ?in fide 
LDeSyüeo esse et in ditione. Et Syllso Arabum regi minatus est Au- 
zip xx, gustus, teste Josepho, ni injuriis in vicinos abstineret, cura- 
turum se, ut ex amico subditus fieret; cujus conditionis erant 
reges Ármenis, quos in ditione Romana fuisse ad Vologesen 
Cap, Tacitum scribebat Pstus, et proinde sono magis nominis quam re ipsa 
reges: quales Cypri alique reges olim sub regibus Persis, 

DEM vmoraryevres, subditi, ut Diodorus loquitur. 
4 Obstare his que diximus videtur, quod addit Proculus: 
At fiunt apud nos rei ex civitatibus faderatis, ei in eos 
damnatos animadvertimus. ®Sed ut hsc res intelligatur, 
sciendum est quatuor incidere posse controversiarum genera. 
Primum, si subditi populi aut regis, qui in fide est alterius, 
dicantur fecisse contra fedus: deinde, si ipsi populi aut reges 
accusentur: tertio, si socii, qui in ejusdem populi aut regis 
fide sunt, inter se litigent: quarto, si subditi conquerantur 


7 Vide, exempli gratia, Lib. vri. — verbis petita, adeoque hactenus super- 
eap. i. infine; et Lib. xxxvi. cap. 28. vacanea fiunt, quecumque Auctor sub- 
num.4, J.B. jicit, si animadvertatur, quod verissi- 

® Solvitur omnino difficultas, ex illis mum est, Populos, et Reges, qui tuno 


which cannot exist without sovereignty. Other kings, on the contrary, 
were really subjects of the superior power, as the kings of Armenia to 
the Romans, the kings of Cyprus to the Persian king. [See the au- 
thorities: Gronovius adds, for the Armenians, Florus, 4, 12. | 

4 Proculus adds that We (the Romans) take cognisance of criminals 
$n the federate cities ; which seems at variance with what we have said. 
To understand this, we must know that there may be four kinds of 
controversies in such cases. First, if the subjects of the people or 
king which is under the protection of another, be charged with viola- 
tion of the terms of the league: secondly, if the peoples or kings 
themselves be so charged: thirdly, if the allies, who are under the 
protection of the same people or king, have a dispute among them- 
selves: fourthly, if the subjects complain of wrong done them by those 
under whose authority they are. 

In the first case, if the offence be apparent, the king or people is 
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de injuriis eorum, quorum sunt in ditione. Prima specie si 
peccatum appareat, tenetur rex aut populus eum, qui nocuit, 

aut punire, aut ei cui nocitum est dedere: quod non tantum 

inter insequales, sed et inter sequaliter foederatos locum habet, 

imo etiam inter eos, qui nullo feedere tenentur, ut ostendemus 

alibi. "Tenetur etiam dare operam ut damna resarciantur ; (1L xxi.4] 
quod officium Roms erat recuperatorum. Gallus JElius apud 
Festum: Reciperatio est cum inter populum et reges natio- 

nesque ac civitates peregrinas lex convenit, quomodo per 
reciperatorem reddantur res, reciperenturque, resque priva- 

tas inter se persequantur. At sociorum alter in socii subdi- 

tum jus prehensionis aut punitionis directe non habet. Itaque 

Decius Magius Campanus ab Annibale vinctus et Cyrenas riv xxi. t 
delatus, atque inde deportatus Alexandriam, docuit contra 

jus federis vinctum se ab Annibale esse: atque ita vinculis 
liberatus est. 

5 Secunda specie jus habet socius cogendi socium, ut stet 
feederis legibus, atque etiam puniendi, ni steterit. Sed hoc 
quoque inzquali foederi proprium non est. Idem enim locum 
habet in fodere equali Nam ut quis ultionem sumat ab eo 
qui peccavit, satis est, ut ipse oi qui peccavit subditus non 
&it; quod alibi a nobis tractabitur. Quare etiam inter reges 
aut populos non foderatos idem usu venit. 


temporis a Romanis dicebantur Fede- luculenter demonstravit vir Illustrissi- 
rati et Liberi, precariam tantum airo- mus, ESECHIEL SPANREMIUS. Orb. Rom. 
voulew et libertatem habuisse, ac re  Exercit. 11. osp. x. J.B. 

vera subjectos et obnoxios fuisse, Id 





bound either to punish the offender, or to give him up to the party 
whom be has wronged; but this holds good, not only in unequal, but 
in equal alliances, and even when there is no league in existence, as 
we shall hereafter shew. They are also bound to see that compensa- 
tion be made, which was the office of the Recuperatores at Rome. [See 
the definition of Recuperatio from Festus.] But one of the allied states 
has not a direct Right of seizing or punishing the subject of another. 
So when Annibal seized Decius Magius the Campanian, he pleaded 
against this as contrary to the federal Rights, and was set at liberty. 

B In the second case, one ally has the power of compelling another 
to abide by the terms of the league, and even of punishing, if this be 
not done. But this also is not peculiar to unequal alliances; for the 
same holds in an equal alliance. For in order to justify any party in 
doing himself justice upon a wrong-doer, it is sufficient that he be 
not himself the subject of the offender; a case elsewhere to be 


Joe. xvi. 4. 
$3. 


Val. Max.iv. 
cap. i. n. 6. 
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6 Tertia specie sicut in federe s:quali solent controversis 
deferri ad ®conventum sociorum, quos scilicet, res non tangit, 
ut Grecos, Latinos veteres, et Germanos olim fecisse legimus ; 
aut alioqui ad arbitros, aut etiam ad principem foderis tan- 
quam communem arbitrum : ita in federe inzquali plerumque 
convenire solet, ut controversise disceptentur apud eum, qui 
superior est in federe. Quare ne hoc quidem ostendit imperii 
potestatem, Nam et reges apud judices a se constitutos judi- 
cio contendere solent. 

7 In postrema specie jus cognoscendi nullum est, sociis. 
Ideo cum Herodes qusedam adversus liberos ad Augustum 
sua sponte deferret, dixerunt ili: Poteras de nobis suppli- 
cium sumere tuo jure, tum qua pater, tum qua rex. "Et 
Scipio, cum Roms a Carthaginensium quibusdam Annibal ac- 
cusaretur, dixit non oportere se Patres Conscriptos reipublicss 
Carthaginensium interponere. Et hoc est, in quo Aristoteles 
ait societatem a civitate differre, quod sociis curs sit, ne inju- 
ria in ipsos committatur, non vero ne socis civitatis cives 
inter se injurias committant. 

8 Solet et illud objici, quod in historiis ei qui federe 
superior est imperandi, et ei qui inferior est parendi vox inter- 
dum tribuitur. Sed nec hoc movere nos debet: aut enim agi- 
tur de rebus ad commune bonum societatis pertinentibus, aut 


€ Conventum sociorum] Talis con- bet Inscriptio, primum edita a J. Pri- 
ventus vocatur xo.vodixcov in vetere co- co, not. in Apuleii Apolog. pag. 59, et 
lumna lcoToAX:reíae sive communicate — seqq. postea inter Marmora Oxoniensia, 
civitatis Priansiorum et Hieropotami-. pag. 1106, et seqq. Vide et Orbem Ro- 
orum. [Immo Hierapytniorum, ut ha- manum ll. SPANHEMU, 1. 4 et 11. 16, 


treated. And therefore this is practised botween kings and peoples 
not federate. 

6 In the third case, as, in equal alliances, the dispute is commonly 
referred to a convention of the allies who are not interested in tho 
dispute, as we read that the Greeks, antient Latins, and Germans used 
to do; or otherwise, to arbiters, or to the Head of the League as & 
common arbiter: so, in unequal alliances, it is commonly agreed that 
disputes aro to be settled by reference to him who is the superior in 
the alliance. But this also does not prove superior authority; for 
even kings are accustomed to have pleas before judges appointed by 
themselves. 

7 In the fourth case, the allies have no Right of Cognisance. So 
when Herod made accusations against his sons to Augustus, they 
pleaded that he himself, both as father and as king, had cognisance of 
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de utilitate privata ejus, qui superior est in federe. In rebus 
communibus, extra tempus conventus, etiam ubi fedus squale 

est, solet is, qui lectus est princeps fosderis (743771 13 Da- 

niel xi. 22) sociis imperare, ut Agamemnon regibus Grsecis, 
Lacedsmonii Grsecis postea, deinde Athenienses. In oratione 
Corinthiorum apud Thucydidem legimus: : xp Tous mye- Cap 12. 
povas Ta tora ei tcov véuoyras, Td Kowa arpocko7eiv, De- 

cet eos, qui foderis principes sunt, circa suas quidem 
utilitates nihil precipuum sumere, at in communibus rebus 
curandis eminere supra ceteros. Isocrates veteres Athenien- Panegyr. 
Bes ductum exercuisse ait, cAwy emictarovvras, iia © exa- id 
arous eAevÜépovs ewvras elvav*. curam. gerentes ?pro sociis 
omnibus, sed ita ut tis libertatem (integram relinquerent. 

Et alibi: orparnryetv otoucvovs óeiv, aÀAd uj Tupavverv, ita, Tid. p. 86 a. 
ut imperium habere belli, non dominari se debere censerent. 

Item : ouppaxiKas, GAN ov decrrorixws (JovAevoue vous Trepi Ibid. y. 6c. 
QUT, soctaliter, non heriliter res eorum curantes, Hoc 
ipsum Latini imperare, Greeci modestius caccew dicunt. 
Athenienses delato sibi ductu belli in Persas, eratay, inquit 
Thucydides, as Te édet mapexew Tov Tokewr xenuara 7 pos Lib. |. 96. 
Ov (3dp(3apov kai as vais* ordinarunt (sic qui Roma in Gre- 

ciam mittebantur, dicebantur mitti ‘ad ordinandum statum 
liberarum civitatum) que urbes pecunias in barbarum, que 


p.428. J. B.] sum, qui ne quidem Orationem, ubi 
b Et Scipio] Vide Polybium in le- hsc omnia leguntur, indicabat. J. B. 
gationum excerpto cv. ! Ad ordinandum statum liberarum 


? Immo rerum omnium : est enim in civitatum] Plinius epistolarum vit. 24. 
Greco «rpayudTov, ab Auctore omis- 


them. So when some of the Carthaginians complained to Rome 
against Annibal, Scipio said that the Senate ought not to interfere in 
the interior matters of Carthage. And so Aristotle says that an Alli- 
ance differs from a single State in this; that Allies provide against 
their own mutual injuries, but not against the mutual injuries of the 
citizens of one of the Allied States. 

8 In unequal alliances, the words command and obedience are some- 
times used with reference to transactions between the superior and 
inferior: but this does not refute what we have said. Such terms are 
either used of things tending to the common good of the alliance, or 
to the private advantage of the superior. 

In common things, at times when the common convention is not 
assembled, the Head of the League usually gives commands to the 
allies; as Agamemnon to the Greek kings; and the Lacedremoni 








Hist. iv.76. 


Lib. 1. § 19. 


Bell. Civ. v. 
p. 715. 
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nutum Romanorum fieri. Sic Thessalos in speciem fuisse 
liberos, sed revera sub imperio Macedonum notat Polybius. 

11 Hsc cum fiunt, et ita fiunt ut potentia in jus transeat, 
qua de re alibi erit disputandi locus, tunc aut qui socii fuerant 
fiunt subditi, aut certe partitio fit summi imperii, qualem ac- 
cidere posse supra diximus. 

XXII. "Qui vero certum quid pensitant aut ad redi- 
mendas injurias, aut ad tutelam comparandam, cuupayos 
Qopov vmoreXeis, ut est apud Thucydidem: quales " Hebre- 
orum reges, et vicinarum gentium post Antonii tempora, ei 
$Opos Tera'yuévors, ut Appianus loquitur: quo minus sum- 
mum imperium habere possint, nullam dubitandi causam video, 
quanquam infirmitatis confessio de dignitate aliquid delibat. 

XXIII. 1 Diffieilior multis videtur qusestio de nexu 


& Qui vero cerium quid pensitant] 
Perse pecuniam annuam ab Justiniano 
accipiebant, qua de re vide Procopium 
Persicorum 11. (cap. 10) et Gothicorum 
1v. (cap. 15) id molli vocabulo voca- 
batur stipendium ad tutandas portas 
Caspias. 'Turce Arabas montanos pe- 
cunia placant. 

n» Hebreorum reges] Josephus, Lib. 
XV. ob yap £n xaXcs dye 'AvTovios 
Baciléa 9epl TOv Kard thy dpxny 
yeyevnuévov evOivas awatretv. olUTos 
ydp dv ovde Bacirebs elg? ddvras be 
Thy Tiu» kal ris é£ovaías abretou- 
ciacavras, dav avty xpyc8ar° (Locus 


est cap. 111. § 8. Ed. Hudson. ubi pro 
avretovcidcavras, ut heic scribitur, est 
xaTatwcayrras, etiam in veteri edit. 
J. B.] Negabat Antonius rectum esse, 
regem vocari ad rationes reddendas de 
iis, qud ut rez fecisset : ita enim ne re- 
gem quidem eum fore. Par esse, ut qui 
bonorem ei dederint, etiam potestate 
quam liberrime uti eum sinant, Chry- 
sostomus 11, de Eleemogyna: éxesdy 
Td tov ‘lovdalwy peréwece wpdypara 
kal Aoucróy 0rd TÓy ‘Pwpaiwy éréOnoay 
dpyijv, oÜre aüTÓvouot joav, xabawep 
xal 4póTepov, oÜre xaÜ0óXov OovAo:, 
xaQawep kal viv. dÀX' év taker cupe 





11 When this happens, and such Power becomes a Right, a case 
which we shall have to treat hereafter, then those who had been Allies 
become Subjects; or at least there is a- partition of the Sovereignty; 
which, as we have above said, may take place in certain circumstances. 

XXII. The payment of money to the Superior does not destroy 
Sovereignty; whether it be a compensation for injury done, or & con- 
sideration for protection. Such cases happened among the Greeks; 
and to the kings of the Hebrews and of the neighbouring nations after 
the time of Antonius: but such payment is a confession of weakness, 
and may derogate something from the dignity of the State which 
makes it. 

XXIII. 1 The question of the Feudal Relation is more difficult; 
but it may be easily solved by what precedes. This contract is pecu- 
liar to the German nations, and is nowhere found except where the 
Germans have established themselves. In it two things are to be 
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feudali, sed qus ex antedictis facile solvi potest. Nam in hoc 
contractu, qui proprius est Germanicarum Gentium, neque 
usquam invenitur, nisi ubi Germani sedes posuerunt, duo sunt 
consideranda, obligatio personalis, et jus in rem. 

2 Obligatio personalis eadem est, sive quis ipsum jus im- 
perandi, sive aliud quidvis etiam alibi situm feudi jure possi- 
deat. Talis autem obligatio sicut privato non erat demtura 
jus libertatis personalis, ita nec regi aut populo jus demit 
summi imperii, que libertas est civilis. Quod apertissime con- 
spici datur in feudis liberis, qu: Franca vocant, !qus nullo 
jure in rem, in sola personali obligatione consistunt. H»c 
enim nihil sunt aliud quam species foederis insequalis, de quo 
egimus, quo alter alteri operam pollicetur, alter alteri prsesi- 
dium et tutelam. Pone etiam adversus omnes promissam 


pdxo» Órres QueréXov», pdpove pév 
TéÀovrree Toi? faciXeUciww  éavTGv* 
kal robe wap’ éxelyo» dpxovras dexd- 
peva. TdAXayxov de Tois lüío:s xe- 
xonuévoc vónow, xal obs wap’ abTois 
dpaprdrowrrae xard ra TdTpia koAd- 
(orres rópina: Judai, ex quo retro 
ferri res eorum capere, Romano attri- 
buti imperio, neque in plena, ut ante, 
erant libertate : neque tamen ita, ut nunc, 
omnino servi, sed sociorum vocabulo 
honorabantur, regibus suis tributa pen- 
dentes, et ab iis accipientes prafectos. 
Ceterum ín plerisque suis utebantur le- 
gibus, ita ut et popularium delinquentes 


ipsi punirent secundum mores patrios. 
Tom.v1. pag.818. Ed. Savil. Heic autem, 
ubi est, rois BaciXeUciy éavrov legen- 
dum avtwy: quemadmodum recte ob- 
servavit Desip. HeRALDUS, De Rerum 
Judicat. auctor. Lib. u. cap. 16, num. 
11. Res ipsa, et series orationis, do- 
cent, agi, non de Regibus Judsorum, 
sed de Imperatoribus Romanis, qui Ba- 
ciXeis Greecis dicebantur, et quibus Ju- 
dsei tunc temporis tributa pendebant.] 

1 Confundit Auctor Feuda libera 
cum certis quibusdam pactis, qus im- 
proprie Feudorum nomine adpellata sunt 
ob similitudinem quamdam in exhibi- 


considered, the Personal Obligation, and the Right of Real Pro- 


2 The Personal Obligation is the same, whether any one [the 


Superior Lord] by the Feudal Law possesses the Right of Command, 
or any other Right, over a thing situated at a distance from him. As 
such an Obligation would not take away the Right of personal liberty 
[in the person subject to such command], so neither does it take 
away from a king or a people the Right of Sovereignty, which is 
civil liberty. This is most apparent in those Free Fiefs which are 
ealled Frank Fiefs, which consist solely in the Personal Obligation, 
without any Right to Real Property. For these are only a kind of 
unequal alliance, such as we have spoken of ; in which one party pro- 
mises to the other aid, (for instance, Military Service,] and the other 
party promises Protection and Guardianship. Even if the condition 
be aid promised [by the Vassal] against every other party, which is 


[cnor.] Ht 


Lib. xii. 
— 


Tp 
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operam, °quod nunc feudum ligium vocant, (nam olim ea vox 
latius patebat) nihil id de jure summi imperii in subditos de- 
trahit: ut jam taceam semper inesse conditionem tacitam, dum 
justum sit bellum, de qua agendum erit alibi. 

3 Jus vero in rem quod attinet, id quidem tale est, ut 
ipsum imperandi jus, si feudi jure teneatur, aut familia ex- 
tincta, aut etiam ob certa crimina amitti possit. Sed interim 
summum esse non desinit: aliud enim est res, ut ssepe diximus, 
aliud rem habendi modus. Et tali jure multos video reges a 
Romanis constitutos, ita scilicet, ut deficiente regia familia 
imperium ad ipsos rediret, quod de Paphlagonia aliisque 
nonnullis Straboni notatum. 

XXIV.  Distinguendum quoque non minus in imperio 
quam in dominio jus ab usu juris, sive actus primus ab actu 
secundo, Nam sicut rex infans jus habet, sed imperium ex- 
ercere non potest: sic et furiosus, et captivus, et qui in alieno 
territorio ita vivit, ut actiones circa imperium alibi situm liberse 


tione honoris. Ostendimus id in Gal- . Amstel. 1724. J. B. 

licis nostris ad hunc locum notis. Vi- © Quod nunc feudum ligium vocant] 
deri potest etiam G. DawtELIS, e Soc. Vide Baldum JProemio Digestorum, 
Jes. Opus Gallicum De Militia Fran- Nattam consilio cccc.xxxv. 

cica, Tom. 1. pag. 108, ef segg. Edit. 


what is now called a Liege Fief, that does not detract anything from 
his [the Vassal's] sovereignty; not to mention that there is always 
included a tacit condition, that the war be just; which we shall treat 
of elsewhere. 

8 As to the Right of Real Property [belonging to the Feudal 
Vassal] that is doubtless such, that the Right of Command, if it 
be held in virtue of the Fief, may be lost by the extinction of the 
Tenant’s family, and also for certain crimes. But in the mean time 
it does not cease to be Sovereign; for, as we have repeatedly said, 
($ xr. 1) we must distinguish between what a thing is, and the kind 
of possession of it. And we find that many kings were established 
by the Romans on that condition, that if their family failed, the au- 
thority should revert to the Romans; as in Paphlagonia. 

XXIV. And thus in political authority, as in private property, 
we must distinguish Right from the use of Right; or [in the language 
of the Schoolmen] the actus primus from the actus secundus. A king 
who is an infant has the Right, but cannot exercise it; so one who is 
insane, captive, or who lives in the territory of another so that his 
actions with regard to the exercise of his remote kingdom are not 
freely done. In all these cases there are to be established Guardians 
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ei non permittantur; omnibus enim his casibus curatores sive 
prodici dandi sunt. Itaque PDemetrius, cum in potestate 
Seleuci non satis libere viveret, vetuit aut sigillo aut literis 
suis credi, sed omnia quasi se mortuo administrari voluit. 


P Demetrius} Vide Plutarchum Demetrio. (pag. 914 n. Ed. Wech.) 


or Regents. So Demetrius, when he was living under constraint in 
the power of Seleucus, forbad that credence should be given to bis 
Seal or his Letters, and directed every thing to be administered as if 
he were dead. 





CAPUT IV. 
DE BELLO SUBDITORUM IN SUPERIORES. 


I. Status questionis. 

IL — Bellum in superiores, qua 
tales, ordinarie licitum non 
esse jure nature. 

III. Nec concessum lege Hebreea. 

IV. Minus etiam lege Evange- 
lica: quod probatur ex sa- 
eris literis. 

V. Et factis Christianorum ve- 
terum. 

VI. Refelltur sententia statu- 
ens inferioribus magistrati- 
bus licitum esse bellum ad- 
versus summam potestatem : 
idque rationibus et sacris 
literis. 

VII. Quid sentiendum, si sum- 
ma et alioqui inevitabilis sit 
necessitas ? 

VIII. Jus belli dari posse in prin- 
cipem populis liberi. 

IX. In regem, qui imperium ab- 
dicaverit. 

X. In regem, qui regnum alie- 


net, ad impediendam tradi- 
tionem tantum. 

XI. In regem, qui manifeste to- 
tius populi hostem se ferat. 

XII. In regem post amissum reg- 
num ex lege commissoria. 

XIII. In regem, qui partem dun- 
tazat imperii habeat, pro ea 
parte, qua ipsius non sit. 

XIV. Si resistendi libertas certis 
casibus reservata sit. 

XV. Invasori alieni imperii qua- 
tenus parendum. 

XVI. Invasori alieni imper vi 
resisti posse ez jure belli ma- 
nentis. 

XVII. Ez lege antecedente. 


XVIII. Ez mandato jus imperandi 
habentis 


XIX. Cur extra hos casus id non 
liceat. 

XX. In controverso jure priva- 
tos sibi judicium sumere non 


I. 1 [3 gerere possunt et privati in privatos, ut 

viator in latronem ; et summum imperium haben- 
tes in eos, qui itidem id habent, ut David in regem Ammoni- 
tarum; et privati in eos, qui imperio summo, at non in se, 
utuntur, ut Abrahamus in regem Babylonis et vicinos; et qui 
summum imperium habent in privatos aut sibi subditos, ut 


CnHaPTER IV. Of the war of Subjects against Superiors. 


I. 1 War may be carried on by private persons against private 
persons, as by a traveller against a robber; and by sovereigns against 
sovereigns, as by David against the king of the Ammonites; and by 
private persons against those who are sovereigns of others, but not of 
them, as by Abraham against the king of Babylon and his neighbours; 
and by Sovereigns against private persons, either their own subjects, as 
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David in partem Isbosethi, aut non subditos, ut Romani in 
piratas. 

2 Tantum illud queritur, an aut privatis aut publicis per- 
sonis bellum gerere liceat in eos, quorum imperio sive summo 
sive minori subsunt? Ac primum id minime controversum 
est, arma sumi posse in inferiores ab iis, qui summs potes- 
tatis auctoritate armantur: qualis fuit Nehemias armatus 
edicto Artaxerxis adversus vicinos regulos. Sic metatores 
expellendi domino preedii licentiam Imperatores Romani con- L- Devetvm. 
cedunt. Verum adversus summam potestatem aut inferiores, "rod a 
sed agentes quod agunt summa potestatis auctoritate, quid 
liceat queritur. 

3 Illud quidem apud omnes bonos extra controversiam 
est, si quid imperent naturali juri aut divinis prseceptis con- 
trarium, non esse faciendum, quod jubent. Nam Apostoli 
cum dixerunt Deo magis quam hominibus obediendum, ad cer- 
tissimam provocarunt regulam, omnium inscriptam mentibus, 
quam totidem ferme verbis expressam apud Platonem reperias: 4o Soret. 
at si qua ex tali causa, aut alioqui quia summum imperium 
habenti ita libet, injuria nobis inferatur, ea toleranda est 
potius, quam vi resistendum. 


-— — 


by David against the party of Ishbosheth, or not their own subjects, 
as by the Romans against the pirates. 

2 But we have now to inquire only whether it be lawful either 
for private or for public persons to carry on war against those who 
have over them an authority either sovereign or subordinate. 

And in the first place, it is not controverted that those who are 
armed with the authority of the supreme power may take arms against 
inferior authorities; as was the case when Nehemiah was armed with 
the edict of Artaxerxes against the chiefs of the neighbouring country. 
So the Roman emperors concede to the owner of the soil the liberty 
to expel those who would lay down the lines of a camp there. 

But we inquire what is lawful against the supreme power, or in- 
ferior powers acting under the authority of the supreme power. 

8 It is beyond controversy among all good men, that if the per- 
sons in authority command any thing contrary to Natural Law or tho 
Divine Precepts, it is not to be done. For the Apostles, in saying 
that we must obey God rather than man, appealed to an undoubted 
rule, written in the minds of all, which you may find, almost in the 
same words, in Plato. But if we receive any injury from such a cause, 
or in any other way from the will of the Supreme Power, we are to 
bear it rather than resist by force. 4 
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II. 1 Et naturaliter quidem omnes ad arcendam a se 
injuriam jus habent resistendi, ut supra diximus. Sed civili 
Societate ad tuendam publicam tranquillitatem instituta, statim 
civitati jus quoddam majus in nos et nostra nascitur, quatenus 
ad finem illum id necessarium est. Potest igitur civitas jus 
illud resistendi promiscuum publice pacis et ordinis causa 
prohibere: Et quin voluerit, dubitandum non est, cum aliter 
non posset finem suum consequi: !nam si maneat promis- 
cuum illud resistendi jus, non jam civitatis erit, sed dissoci- 

Hom. Odyss. ata, multitudo, qualis illa Cyclopum : 


ix. v. 114. 
Ocucrevec 8 exaoros 
Iaidiwy 73° addyor. 
Dant conjugibus jus 
Quisque suis sobolique. 
Nopades: dxaver 8 ovdew ovdels ovderds. 


Eurip Cyclop. 
v. * Confusa turba, nemo ubi audit neminem. 


BL catt.6. Et Aboriginum, qui Sallustio tradente, genus hominum 
agreste, sine legibus, sine imperio, liberum atque solutum: et 
apud eundem alio loco Getuli, qui neque moribus, neque lege 
aut imperio cujusquam regebantur. 

2 Ita, ut dixi, habent mores omnium civitatum : G'ene- 
Contes. i1, à, Tale pactum est societatis humane, inquit Augustinus, regi- 
row, ine bus obedire. — Aschylus: | 


LE. 


! Distinguendum heic inter injurias 
dubias aut tolerabiles, et manifestas ac 
intolerandas. Quse prioris generis sunt, 
eas pati quisque debet, non propter 
Principem, qui ne quidem minimam 
injuriam inferendi jus habet, sed ne so- 
cietas civilis turbetur. Posterioris au- 
tem generis nemo pati tenetur, easque 
repelli finis ipse civitatum constitutarum 


postulat, tantum abest ut vetet. Qua 
de re plenius dicemus in nostris ad hoc 
Caput Notis Gallicis. Heic monuisse 
sufficiat. J. B. 

* Confusa turba, nemo ubi audit ne- 
minem] De Bebryciis similia prodidit 
Valerius (Argon. 1v. 102): 

non federa legum 
Ulla colunt, placidas aut jura tenentia mentes, 


II. 1 By Natural Law, all have the Right of repelling wrong. But 
civil society being instituted to secure public tranquillity, the State 
acquires a Superior Right over us and ours, as far as is necessary for 
that end. Therefore the State may prohibit that promiscuous Right 
of resisting, for the sake of public peace and order: and it is to be 
presumed to have intended this, since it cannot otherwise attain its 
end. If this prohibition does not exist, there is no State, but a mul- 
titude without the tie of society. So the Cyclops are described by 
Homer and Euripides ; so the [hypothetical] Aborigines, and the Getuli, 
by Sallust. [See the references. ] 
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Tpaxus pórapxos xovy vrmevÜvros xparei. 
Rex est suo utens jure, nulli obnoxius. 
Sophocles [Jn Ajac. ver. 668] : 
"Apxorrés elow, dsÜ Umeuréor. rf uj; 
Nam principes sunt: obsequendum: quippe ni? 
Euripides [Pheniss. ver. 393]: 
Tds rà» xparourvrwy ayuabias xpedy epecy, 
Imperia habentum perferenda inscitia est. 
Adde quod supra ex Tacito in hanc rem adduximus: cujus 
et hoc est; Principi summum rerum arbitrium Dit dederunt, ann. vi.8. 
subditis obsequii gloria relicta est. Hic quoque?: 
Indigna digna habenda sunt, rex que facit. 
Seneca: ZEquum atque iniquum regis imperium feras : 
Quod ex Sophocle sumtum, qui dixerat [Antigon. ver. 667]: 
AAA' by wddts orjoee, roude pr) koe 
Kal opixpa xal Sixasa kal rayayria, 
Et quod apud Sallustium est : ? Impune quidvis facere, id est 
regem esse?. 

3 Hine ubique majestas, id est, dignitas, sive populi, 
sive unius, qui summo fungitur imperio, tot legibus, tot poenis 
defenditur: qus constare non potest, si maneat resistendi 
licentia. Miles qui castigare volenti se centurioni restiterit, L. Müites.13. 

. D; dere mil. 


impunitate facti, non juris: quam ipeis bi had 
nequaquam largiturus erat libertatis taribus. 15. 


Medea, v.195. 


3 Parodia versus Plautini : Indigna 
digna habenda sunt, herus que facit. 


Captiv. 11. 1, 6. J.B. 

b Impune quidvis facere, id est, regem 
esse) Pertinent huc M. Antonii verba, 
qus ex Josepho modo adduximus, (Cap. 
preced. § 22). 


vindex acerrimus. Inspice totum locum, 
Bell. Jugurth, c. 36. Si alia loca con- 
gesta expendantur, nil aliud in pleris- 
que reperietur, immo aliquando contra- 


rium ejus, quod inde Auctor colligit. 
5 Verbasunt Memmii, TribuniPlebis, J. B. 
qui loquitur tantum de more Regum, et 


2 Buch a prohibition of force, then, is the usage of all society. Jt 
is the general pact of human society, says Augustine, to obey kings. So 
JEschylus, Sophocles, Euripides, Tacitus, Seneca, who took it from 
Sophocles, and Sallust. [See the passages. The line Indigna digna 
habenda sunt, rex qua facit, is a parody of a line in Plautus, rex being 
put for herus. Captiv. 1. 1. 6. J. B.] 

3 Hencethe majesty, that is, the dignity of the Sovereign, whether 
he be king or people, is defended by so many laws, so many penalties. 
The soldier, who, when the centurion has to scourge him, resists and 
seizes the vine-stalk (the instrument of punishment), is cashiered; if 
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si vitem tenuit, militiam mutat: si ex industria fregit, vel 
manum centurioni intulit, capite punitur : Et apud Aristote- 
EDic. Nic. lem est, et apynv €xov ezara£ev, ov det avtimAnynvat, st 
magistratum gerens aliquem verberavit, reverberandus non 
est. 
Deut. xvil.12 III. In lege Hebrwa mortis supplicio damnatur, qui in- 
Jos. i. 18. . . - one . . . 
obediens fuerit aut summo pontifici, aut ei qui extra ordinem 
rector populi a Deo esset constitutus. Quod vero apud Sa- 
18aw.viiil. muelem est de jure regis, omnino recte inspicienti apparet, 
nec de jure vero intelligendum, id est, de facultate honeste 
et juste aliquid agendi, (longe enim alia vivendi ratio pre- 
Deut.xvii.14. scribitur regi in ea parte legis, quse est de officio regis) ne- 
que nudum *factum indicari: nihil enim esset in eo eximium, 
eum injurias facere etiam privati privatis soleant: sed factum 
quod effectum aliquem juris habeat, id est, “non resistendi ob- 
ligationem. | Ideo additur, populum pressum istis injuriis Dei 
opem imploraturum, quia scilicet humana remedia nulla ex- 
L. Jus Plurt- starent. Sic ergo hoc j us vocatur, quomodo preetor jus red- 
Jus od wre. dere dicitur, etiam cum inique decernit. 
IV. 1 In novo federe Christus precipiens dari Cesari, 
quse Cesaris sunt, intelligi voluit a sus discipline sectator- 


n J 


* Immo jus Regis apud SAMUELEM € Non resistendi obligationem] Philo 
significare tantum consuetudinem Re- in Flaccum (pag. 978 n. Ed. Paris.]: 
gum, probarunt Interpretes exemp'is et — aróre yap els dóovraciy vrwrretbn- 
rationibus omni exceptione majoribus. ^ uev; wdére 0 o)x elonyixol araciwv évo- 
Diximus in Gallicis nostris Notis. J.B. ploOnpev; ra 9' (rvrndevpara, ols ka0' 


he breaks it on purpose, or lays a hand on the centurion, his offence is 
capital. And Aristotle says, If a magistrate strikes any one, the blow is 
not to be returned. 

III. So in the Hebrew law, he was condemned to death who was 
disobedient either to the high priest, or to a Ruler of the people, ap- 
pointed by God in an extraordinary manner. The passage 1 Sam. viii. 
11, (This will be the manner of the king over you: He will take your sons, 
é&jc.] if carefully examined, appears not to imply a true Right, (for a 
very different course of conduct is prescribed in the law when the 
duty of the king is spoken of;) nor a mere Fact; (for the fact of a 
king doing this would not be peculiar, since some private persons also 
do injuries to others ;) but a Fact which has a peculiar effect, that this 
being done by the king, there is an obligation of not resisting. And 
therefore it is added that the people so oppressed shall cry out to God 
for help, namely, because no help of man is to be had. So that this 
exercise of power is called the king's Right, as the judge is said to do 
Right to tho parties, even when he judges wrong. 
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ibus non minorem, si non majorem, obedientiam cum patien- 

tia (si opus sit) conjunctam summis potestatibus deberi, quam 

ab Hebrais regibus Hebrseis debebatur: quod latius exsequens 
optimus ejus interpres Paulus Apostolus, officia subditorum Rom. xu s, 
late describens, inter alia, Qui obsistit, inquit, potestati, TEM 
Dei ordinationi obsistit : tum vero qui obsistunt, sibi ipsis 
condemnationem accipient. Addit mox, Dei enim minister 

est, qui potestate fungitur tuo bono. Deinde, Quapropter 
necesse est subjici, non solum propter iram, sed et propter 
conscientiam. In subjectione includit non resistendi necessi- 
tatem, neque eam solum que ex formidine majoris mali oritur, 

sed qus ex ipso sensu officii nostri manat, neque hominibus 
tantum, sed et Deo nos obligat. Rationes addit duas: pri- 
mam, quod Deus ordinem illum imperandi, et parendi appro- 
baverit, et olim in lege Hebrma, et nunc in Evangelio: quare 
potestates publie; eo loco nobis habends sunt, quasi ab ipso 
Deo essent constitutes. Nostra enim facimus, quibus auctor- 
itatem nostram impartimur. Alteram, quod hic ordo nostro 
bono inserviat. 

2 Atqui, dicat aliquis, injurias pati utile non est. Hic 
quidam, vere magis quam ad sensum Apostoli, ut arbitror, 
éxdaorny iucpay xpopueÜa, ox dvewl- sumus? instituta vero, quibus. utimur 
AxyTra, ob cuvrelvovra wpds eÜvouav» — quotidie, nonne extra reprehensionem 
?róAecs xal ebovrdÜeiay ; Quando enim sunt, nonne ad concordiam bonumque 
defectionis suspecti fuimus ? quando — statum civitatis conducunt ? 

xdi FS siue 


IV. 1 In the New Testament, Christ, when he commands us to 
give to Cesar the things that are Cesar's, gives it to be understood that 
his disciples must pay as much obedience to the powers that be as 
was due from the Hebrews to the Hebrew kings; if not more; and 
this, joined (if need be) with endurance of evil. Paul interprets this 
excellently, Rom. xiii. 2 et seqq. In the subjection which he re- 
commends, he includes the obligation of not resisting; and not only 
the obligation to this which arises from fear, but that which flows from 
a sense of duty, and is an obligation, not towards man only, but to- 
wards God. He adds two reasons; first, that God has approved the 
order of command and obedience, both formerly in the Hebrew Law 
and now in the Gospel; wherefore the public powers are to be re- 
garded by us as if they were ordained of God; for a person makes that 
his act to which he imparts his authority. The other reason is, that 
this order promotes our good. 


2 But some will say it is not for our good to suffer injuries. Here 
some reply, with more truth than pertinence to the apostle's EP m 





Hist. iv. 74. 
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apposite, dicunt, has quoque injurias utiles nobis esse, quia 
ista patientia sua non sit caritura mercede. Mihi videtur 
Apostolus considerasse finem universalem isti ordini proposi- 
tum, qui est "tranquillitas publica, in qua et singulorum com- 
prehenditur. Et sane quin plerumque hoc bonum per potes- 
tates publieas consequamur, dubitandum non est: nemo enim 
sibi male vult: at imperantis felicitas in subditorum felicitate 
consistit. °Sint quibus imperes, aiebat ile. Proverbium 
est apud Hebreos: °Nist potestas publica esset, alter alterum 
vivum deglutiret : qui sensus et apud Chrysostomum : «v 
vóXecy ToU; apxovTas àv avéAms, Onpiwy dAóryov adoryw- 
Tepov (JuvaópueOa Blov, daxvovres aXArXovs Kai KaTecOiovTes, 
nist rectores civitatum essent, feriorem feris viveremus vitam, 
non mordentes tantum, ‘sed et vorantes alios alii. 

3 Quod si quando nimia formidine aut iracundia aliisve 
affectibus transversi agantur rectores, quo minus rectam 
ineant viam, quse ad tranquillitatem ducit, id inter minus 
frequentia habendum est; et quse, ut ait Tacitus, interventu 
meliorum pensantur. Leges autem satis habent id quod ple- 


4 Tranquillitas publica) Bene Chry- 
sostomus: cuvepyoséorl aoi, cvpmpáT- 
Tei cot. Princeps nimirum evange- 
lium predicanti. Dedolat ille quod tu 
descobinas. 

e Sint quibus imperes) Dictum hoc 
Sulle aiunt Plutarchus, (in Vit. Syll. p. 
472) Florus, 3, 2 et alii, unde sumsit 
Augustinus Lib. 111. cap. 28. de Civi- 
tate Dei. 

5 Legitur in Pirke Aboth, cap. iii. 
peg. 42, Ed. Fagii 1541. J.B. 

f Sed et vorantes alios alii] Est hoc 





de statuis sexto: (Tom. vi. pag. 502. 
Edit. Savil.) sed et hoc: édv yap ra 
dixactypia dyéAgs, wacay Tis Corns 
Hac» dveiles TÓv evratiav. Tolle 
tribunalia, et omnem de vita tranquil. 
litatem abstuleris. Deinde: [In dicta 
Orat. hec non exstant] gr ydp uoi 
Touro elwots, elris Kaxws Tw rpdy- 
pate xéxpnxev, dAX' abtis Brére tis 
ctaratews TyHy evxooplay, xal Tv 40A - 
Aj» oes rou Tavra éE dpxijs vouo- 
Oerjcavros codlav’ Nec mihi illos 


refer, qui male usi sunt honoribus sed 


that these injuries also are for our good, because our endurance of 
them will not lose its reward. To me it appears that the Apostle con- 
sidered the general end which is proposed in such order, namely, the 
public tranquillity, in which that of individuals is comprehended. And 
it cannot be doubted that, for the most part, we gain this good by the 
public powers; for they further the happiness of the subjects for the 
sake of their own happiness. Hence the wish, May there be those whom 
you may rule [as Furfidius says to Sulla, Florus 3, 21]. It is à Hebrew 
proverb that Jf there were no public power, one man would swallow 
another alive: of which also Chrysostom gives the sense. 

3 If the Rulers at any time are misled by excessive fear or anger, 
or other passions, so as to deviate from the road that leads to tran- 
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rumque accidit respicere, ut aiebat Theophrastus, quo et illud x. yep, 
Catonis pertinet: Nulla lex satis commoda, omnibus est : il. infne D. 
ad modo queritur, &i majori parti et in summam prodest. Lib, xxxiv. 
Qus autem rarius contingunt, communibus tamen regulis con- 
stringenda sunt, quia etsi ratio legis in isto speciali facto 
specialiter locum non habeat, manet tamen ratio in sua gene- 

ralitate, cui specialia subjici fas est. Id enim satius quam 

sine norma vivere, aut normam cujusque arbitrio permitti. 

Seneca apposite ad hano rem: Satius erat a paucis etiam iw. vi. de 
justam excusationem non accipi, quam ab omnibus aliquam 

tentari. 

. .4 Locum et hic habere debet illa nunquam satis memo- 

rato Periclis fapud Thucydidem sententia: Sic existimo, Li. it 560. 
etiam singulis hominibus plus eam prodesse civitatem, que 

tota recte se habeat, quam si qua privatis floreat. utilitati- 

bus, ipsa autem universim laboret: qui enim domesticas 
fortunas bene collocatas habet, patria tamen eversa, pereat ^ 

et ipse necesse est: Contra vero, etiam st quis in beata re- 

publica parum feliz est, multo tamen facilius per illam in- 


ipsius instituti vide pulchritudinem, et 
sapientiam «jus. admiraberis, qui pri- 
mus ejus auctor fuit. Idem ad Ro- 
manos (cap. vili. vers. 5, pag. 191. 
Tom. 111.): «dy avéAgs aitras (Tas dp- 
xd*) wdyra olyrcerai* kal ob wores, 
xal ob xwpla, ox olxia, obx ayopa, 
ovk dAXo obddy arrjcerai, d\Aa wavTa 
avatpamwyocerat TG» suvaTwy Tous 
do everrépous kaTamiwóvTov, Magis- 
tratus si abstuleris, perierint omnia, 
non urbes stabunt, non agri, non forum, 
nec quicquam aliud : evertentur omnia, 


el fortioris esca fiet quilibet infirmior : 
idem sensus apud eundem ad Ephes. v. 
(Tom. 111. pag. 862). 

€ Apud Thucydidem sententia] Lib. 
31. quicum bene convenit illud Ambrosii 
libro 111. de Officiis (cap. 4): Eadem 
singulorum est utilitas, que universorum. 
Et illud in jure: Semper non quod pri- 
vatim interest unius ex sociis servari 
solet, sed quod societati expedit. L. ac- 
tiones. $ Labeo. 65. 8 5p. Pro Socio. 
Adde L. unicam. § penul. c. de Cadu- 
cis tollendis. 


quillity, this is to be held as the less usual case, and compensated by 
the alternation of better times. And Laws are content to respect what 
commonly happens; as Theophrastus and Cato remark. [See.] Excep- 
tional cases must submit to the general rule; for though the reason of 
the rule does not specially hold in that special case, yet the general 
reason of the rule remains ; and to this special facts must be subjected. 
This is better than living without a rule, or leaving the rule to every 
one's will. So Seneca. [See.] 

4 To this effect is tho memorable passage in the speech of Pericles, 
as stated by Thucydides. Livy expresses it more briefly. So Plato, 
Xenophon, Jamblichus. [See.] 
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columis servatur. Quare cum civitas quidem singulorum 
possit. sustentare. calamitates, singuli autem publicas non 
item, quid est, cur non universim ipsi consulere, ipsamque 
tueri oporteat, nec id facere, quod vos facitis, dum quasi 
attoniti jactura, rei familiaris, salutem proditis reipublice? 
Lib. xxvi. 6. Quem sensum breviter ita explicat Livius: Respublica inco- 
lumis et privatas res salvas facile prestat: publica pro- 
Data dendo, tua nequicquam serves. Plato dixerat legum IV. To 
uev ydp KOLVOV ouveet, TO Óé ‘Loy Oan ma rds. Toners" «ai 
oundeper TW KOWM TE at toi ToL duoc, 7» TO kowov 
TiO rat Kadws naAXov 5j TO lÓtoy quod. commune est, connec- 

tit civitates, quod. singulorum, dissipat ; quare et publice, et 
privatim utilius est, ut publica magis quam privata curen- 
De Esve nu Xenophon Nero» dors ev TOA ue dv cTaciatet mpos 
$19. TOV dpxovra, a pos Tv eavTou cwrnpiay c'racia (ec qui in 
bello contra, ducem seditiose se gerit, facit hoc cum suc sa- 
Apaso lutis periculo. Eodem etilla Jamblichi pertinent : Non dis- 
Magis juncta est privata utilitas a publica, amo in bono communi 
singulare etiam continetur : et ut in animalibus ceteraque 
natura, tta in civitatibus in totius salute salus est partium. 
5 In publicis autem przcipuum haud dubie est ordo ille, 
quem dixi, imperandi parendique; is vero cum privata resis- 
tendi licentia consistere nequit. Explicare libet hoc ipsum 
Lib.xiL p.19. nobili Dionis Cassii loco: ov MeV TOL kal enya our’ aAXws Ka- 
dev elvai vouitw à dpxovra TUA Td  dpxouévav jT Táo0a:, 
ovr ay wT npLov Tt yevérBa TOTÉ, et TO raxO6v v UTnperetv 
Tui, «pae avTou emi eipria ete, akéaa0e dé motos uev 
KOCHLOS Oikias yévrro, a dv ot €v TH nula © ovTes TUV 7 peo~ 
Burepww karaQpovrjawat. qoios Ód Tay diacxaneiwy, à av ot 
orTwvTes TOV TWawEevTay auehjowar. Tis V^yieua vog oUgtv, 
av p) wavra Tos taT pos ot KapLvovTes sreiQapy wot ; Tis ó 


h Hoc cedit vobis gratie apud Deum] 
Tertullianus de Penitentia : Timor ho- 
minis, Dei honor est. [Cap. 7. Sed ibi 
de alia plane re agitur. } 

* Preecepta illa generalia suas tamen 
habent exceptiones, ex natura ipsius 


rei petitas. Fatetur id Auctor ipse 
de Servis, Lib. 11. cap. v. § 22. J. B. 
| Ames parentem, si equus est: si 
non, feras] Terentius Hecyra (Scen. 
III. Act. t. vers. 21): 
Nam matris ferre injurias me, Parmeno, pietas 
jubet. 


5 This public order of command and obedience is inconsistent with 
the private license of resisting. See Dio Cassius. 
6 St Peter speaks to the same effect as St Paul. So the Clemen- 
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ac jaAeua vavriAdAopevois, av ot vavrat Tey KuBepyntwy avg- 
xovcTOgt; Pioe Te yap avayKaia Twa kal owrypia TQ 
wey üpxetw ev Tos avOpwros, TH Oe ApxecOat TéTaKTAL. 
Ego vero neque decorum eaistimo, ut rector civitatis cedat, 
neque spem esse ad salutem, st quod parere positum est velit 
imperare. Cogitate enim quis futurus sit ordo in familia, 
&i a junioribus senes spernantur : quis item in scholis, st a 
discipulis susque deque habeantur preceptores : unde sanitas 
egrotantibus, st non per omnia medicis pareant : quid tuti 
navigantibus, si plebs nautica gubernantium jussa contemnat. 
Natura quippe id necessarium et hominibus salutare, ut alii 
quidem imperent, alii vero pareant. 

6 Paulo comitem addamus Petrum, cujus hec sunt ver- 
ba: Regem honorate. Servi, subditi estote cum omni timore 
dominis, non solum bonis et aquis, sed etiam duris. Hoc 
enim cedit gratio, si quis propter conscientiam Dei suffert 
molestiam injuste afflictus : qua enim gloria est, si peccantes 
et colaphis casi subsistitis ? sed si bene agentes, et tamen 
male habiti subsistitis, "hoc cedit vobis gratie apud Deum. 
Confirmat mox hoc a Christi exemplo. Idemque sensus in 
Clementis constitutionibus his verbis exprimitur: o dovAos ev- 
voiay Q«perw mpos TOv deamorny uera (o(Jov O«oU, Kav 
aces, Kav wovnpos vmdpxn: servus Deum timens simul 
bene hero suo velit, quamvis impio, quamvis injusto. Notanda 
hic duo: quod dicitur subjectionem dominis deberi, etiam 
duris, °idem ad reges quoque referendum : nam quod sequitur 
ei fundamento superstructum, non minus subditorum quam 
servorum officium respicit. Ac deinde talem a nobis requiri 
subjectionem, quse injuriarum patientiam secum ferat: sicut 
de parentibus dici solet : 

‘Ames parentem, si sequus est: si non, feras. 
Et Eretriensis quidam adolescens, "qui Zenonis scholam diu 


Cicero pro Cluentio : Non modo reti- nent huc et que Epictetus (cap. 65), et 
cere homines parentium injurias, sed post eum Simplicius habent de duabus 
etiam equo animo ferre oportet. (Cap. ^ ansis. 

6). Habet ad hoc preceptum pulchra ? Refert id ZElianus Var. Hist. 1x. 
Chrysostomus tum 11. ad Timotheum, 33. J.B. 

tum libro v. adversus Judeos. Perti- 


tine Constitutions. We are taught that subjection is due to masters, 
even to the harsh ; and the same is to be referred to kings; for the 
réason [in St Peter] holds equally good of kings. And we are taught 


nia 


Lib. xv. 3. 
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frequentaverat, quid ibi didicisset, rogatus respondit, opynv 
matpos $épew, iram patris ferre. De Lysimacho Justinus : 
Magno animo regis, velut parentis, contumeliam tulit. Et 


Lib. xxvii 4. apud Livium est: Ut parentum sevitiam, sic patria, pati- 


Annal.xi.11, endo ac ferendo leniendam esse. 


Apud Tacitum: Ferenda 


Hutiv.2, regum ingenia : et alibi: bonos Imperatores voto expetendos, 


qualescumque tolerandos. Apud Persas, laudante Claudiano 
[in Eutrop. lib. 11. vers. 479]: 
Quamvis crudelibus sequo 
Paretur dominis. 

V. 1 Nec ab hac lege Domini discedit *consuetudo ve- 
terum Christianorum, optima legis interpres. Nam quanquam 
pessimi sspe homines imperium Romanum tenuerunt, nec de- 
fuerunt, qui obtentu adjuvande reipublicee iis se opponerent, 
nunquam tamen eorum conatibus se adjunxerunt Christiani. 
In Clementis constitutionibus est, (ac:Xeíq ov Oeutrov eravi- 
oracOa, regie potestati resistere nefas. Tertullianus Apolo- 
getico: Unde Cassii, et Nigri, et Albini ? unde qui inter 
duas lauros obsident Cesarem ? unde qui faucibus ejus ex- 
primendis palestricam exercent ? unde qui armati palatium 
érrumpunt, omnibus tot '!Sigertis (sic diserte habet manu- 
scriptus, qui est apud omni laude ornatissimos juvenes Putea- 
nos) ac Partheniis audaciores ? De Romanis, ni fallor, id 
est, de non Christianis. De paleestrica, quod ait, ad Com- 
modi mortem pertinet, peractam imperio prefecti pretorio 


k Consuetudo veterum Christiano- 
rum] Ad quam pertinet canon xvii. 
concilii Calcedonensis, repetitus canone 
IV. concilii in Trullo: concilium Tole- 
tanum quartum: capitulum rr. Caroli 
Calvi in villa Colonia. Synodus Sues- 
sionensis canone v. 

! Sigeriis] Xiphilinus Domitiano: 
pag. 237 s. Ed. Steph. éwéüevro 96 


aire Kal cuveoxevdcavTo thy woatir 
IIapÜépios 6 mpdéxorros avTov Kai Xi- 
yüpios (male Zíynpos) év tH mpo- 
xoitig xai avrós wy. Insidias autem 
ei communicato inter se consilio struxere 
Parthenius, prepositus cubiculariorum, 
et Sigerius et ipse e cubiculariis. Mar- 
tialis libro 1v. (Epig. 79): 
Bigerlosquo meros, Parthenioeque sonas. 


also that the subjection required of us includes endurance of evil. So 
of parents in Publius Syrus, Elian, Justin, Livy: of kings, in Tacitus, 
Claudian. [See.] 

V. 1 The custom of the early Christians, the best interpreters of 
the law of our Lord, did not deviate from this rule. For though very 
wicked men held the Roman empire, and there were not wanting per- 
sons who opposed them on pretence of relieving the State, the Chris- 
tians never took part in theirattempts. And so the Clomentine Consti- 
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JEli Leti, manu palestritse ; quo tamen Imperatore vix quis- 
quam fuit sceleratior. Parthenius, cujus factum itidem detes- 
tatur Tertullianus, erat ille, qui pessimum Imperatorem Do- 
mitianum oppresserat. His comparat Plautianum prefectum 
pretorio, qui Septimium Severum valde sanguinarium Impe- 
ratorem occidere in palatio voluerat. In eundem Septimium 
Severum arma, quasi pro reipublice caritate, sumserant in 
Syria Pescennius Niger, in Gallia et Britannia Clodius Albi- 
nus. Sed horum quoque factum Christianis displicuit, quod et 
ad Scapulam jactat Tertullianus : Circa majestatem impera- 
toris infamamur : tamen nunquam Albiniani, vel Nigriani, 
vel Cassiani inveniri potuerunt Christiani. Cassiani illi 
erant, qui secuti erant Avidium Cassium, virum egregium, 
qui in Syria sumtis armis causabatur Rempublicam se ire 
restitutum, quam M. Antonini negligentia perderet. 

2 Ambrosius, cum injuriam non sibi tantum, sed et gregi 
suo, et Christo fieri crederet a Valentiniano, Valentiniani filio; 
populi satis concitati motu ad resistendum uti non voluit. 
" Coactus, inquit, repugnare non novi: dolere potero, potero Epitv. 
flere, potero gemere: adversus arma, milites, Gothos quoque, Epist. 33. 
lacryme mee arma sunt: talia enim sunt munimenta sa- 
cerdotum : aliter nec debeo, nec possum resistere. Mox: 
Exigebatur ame, ut compescerem populum : referebam, tn Eput. ss. 
meo jure esse, ut non excitarem, in Dei manu, ut mitigaret. 

Idem Ambrosius Maximi copiis adversus Imperatorem, et 


Corruptum id nomen non hic modo in pere? voluntas est mihi: non ego me 


Tertulliano fuerat, sed adhuc est in Su- 
etonio, (Domit. c. 17), ubi Saturius, et 
in Victore vulgari, ubi Casperius legi- 
tur : ( Epitom. c. 12. num. 8). 

B Coactus repugnare non novi] In- 
seruit Gratianus causa XX11II. questione 
viz, (Can. 21. Idem Ambrosius, 
epistola xxxi11. Vultis in vincula ra- 


vallabo circumfusione populorum, Imi- 
tatus est magnus Gregorius libro vit. 
epistola 1. Si in morte Longobardorum 
me miscere voluissem, hodie Longobar- 
dorum gens nec regem, nec duces, nec 
comites haberet, atque in summa confu- 
sione esset divisa. 


tutions enjoin; and Tertullian boasts that the Christians had no share 
in the murder of the Roman Emperors. [See the passages. | 
2 Ambrose, though fearing harm not only to himself but to his 


flock from Valentinian, would not use the excitement of the people as 
à means of resistance; as he says in his Epistles. [See.] The same 
Ambrose would not use the forces of Maximus against the Emperor, 
though both an Arian and an oppressor of the Church. So when Ju- 
lian the Apostate was pursuing the most destructive counsels, ho was 
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Theodore Arianum et Ecclesie gravem, uti noluit. Sic Julianum defec- 
v4 . torem cum pessima consilia agitaret, lacrymis Christianorum 
Orotr:  repressum, ait Nazianzenus, addens, roUro uóvov €yovrww 
, 1 , Ul . 
R94 ^ «ard óurov Qapuakor, quia solum hoc contra persequuto- 
rem erat remedium. Atqui exercitus ejus ferme omnis ex 
Ieid. p.80. Christianis constabat. | Adde quod, ut observat idem Nazian- 
zenus, ssvitia illa Juliani non tantum in Christianos erat in- 
juria, sed et rempublicam in summum adduxerat periculum. 
Accedat his illud Augustini, ubi illa Apostoli ad Romanos 
dicta explicat: JVecesse est propter hanc vitam nos subditos 
esse oportere, non resistentes si quid illi (rectores) auferre 
voluerint. 

VI. 1 Invent sunt nostro seeculo viri eruditi quidem illi, 
sed temporibus et locis nimium servientes, qui sibi primum 
(ita enim credo) deinde aliis persuaderent, ea qu: jam dicta 
sunt, locum habere in privatis, "non etiam in magistratibus 
inferioribus, quibus jus esse putant resistendi injuriis ejus, 
cujus summum est imperium ; imo et peccare eos, ni id faciant: 
que opinio admittenda non est. Nam sicut in dialecticis 
°species intermedia, si genus respicias, est species; si speciem 
infra positam, genus: ita magistratus illi, inferiorum quidem 
ratione habita, sunt publiee persons; at superiores si consi- 
derentur, privati sunt. Nam omnis facultas gubernandi, que 
est in magistratibus, summa potestati ita subjicitur, ut quic- 
quid contra voluntatem summi imperantis faciant, id defectum 
sit ea facultate, ac proinde pro actu privato habendum.  Lo- 
Ave. v. Me. Cum enim hic quoque habet, quod dicunt Philosophi, ordinem 

' non dari, nisi cum relatione ad aliquid primum. 


Tom. Iv. p. 
886. Prop. 74. 


n Non etiam in magistratibus infe- — politicorum, et alii. 
rioribus] Petrus Martyr ad Judicum 9 Species intermedia] Genus spe- 
111, Pareus ad xin. caput ad Roma-  cialeSenecs epistola Lvirt., 
nos, Junius Brutus, Dansus libro vi. P Ordo et vwadAnXtopeds}) Sic in 


repressed only by the tears [not the arms] of the Christians. And yet 
his army consisted almost entirely of Christians. Add to this that 
Julian's cruelty was not only a wrong to the Christians, but brought 
the State into great danger. So Augustine. 

VI. 1 Some learned men of our time, yielding too much to the 
influences of time and place, have persuaded first themselves (for so I 
believe) and then others, that this, though true of private persons, is 
not true of inferior magistrates; that they have a right of resistance, 
and ought to use it; which opinion is not to be admitted. For those 
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2 Ac mihi videntur, qui contra sentiunt, talem statum re- 
rum inducere, qualem antiqui fabulabantur in ccelo fuisse, 
antequam majestas oriretur, quo tempore aiunt minores Deos 
Jovi non concessisse. At is quem dixi Pordo, et vmadAnXtones, 
non tantum sensu communi cognoscitur: unde illud [Senec. 
Thyest. vers. 612]: 

Omne sub regno graviore regnum est. 
Et Papinii illud [III. Sylv. 3. vers. 49, 50]: 
Vice cuncta reguntur: 
Alternisque regunt. 

Et * Augustini dictum celebre: Ipsos humanarum rerum gra- «. aud Resist 
dus adverte: si aliquid jusserit curator, faciendum : non aw. 8. 
tamen, si contra proconsul jubeat: aut si consul aliquid 
jubeat, et aliud. Imperator: non utique contemnis potesta- 
tem, sed eligis majori servire: nec hinc debet minor irasci, 
st major prelatus est. Et hoc ejusdem de Pilato: Talem 4o. Joh. Tom. 
quippe Deus dederat illi potestatem, ut esset etiam ipse sub ' 
Cesaris potestate. 

9 Sed et divina probatur auctoritate. Nam Apostolorum 1 gp rer. 
princeps subjectos nos esse vult aliter regi, aliter magistrati- - 
bus: regi, ut supereminenti, id est, sine ulla exceptione, 
preter ea que Deus directe imperat, qui injuries patientiam 
probat, non interdici: magistratibus, tanquam missis a rege, 

id est potestatem suam a rege ducentibus, Et cum Paulus 
omnem animam supremis potestatibus esse subjectam vult, Rom. xii. 1. 
etiam magistratus inferiores inclusit. Neque in populo He- 
breeo, ubi tot fuere reges divini humanique juris contemtores, 


familia paterfamilias primus, inde ma- 4 Augustini] Habet prope eadem 
terfamilias, inde fili, mox ordinarii ^ Augustinus sermone vi. in Verba Do- 
servi, postremo servi vicarii. Vide mini. 

Chrysostomum 1. ad Corinth. xiii. 3. 


inferior magistrates, though public persons with regard to thoir infe- 
riors, are private persons with regard to their superiors. Allauthority 
is subject to the Sovereign authority ; and what is not done by that 
authority is a private act. [See the Scholastic reasons.] 

2 The state of things thus defended is like that fabled in heaven, 
when the minor Deities rebelled against Jove. The subordination of 
all to the Supreme Power is recognized by common sense; in Seneca; 
Papinius; Augustine. [See.] 

3 And also by Divine Authority; expressed by Peter, Paul, Samuel, 


[enor.] "4 
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unquam inferiores magistratus, in quibus plurimi fuere viri 
pii et fortes, id sibi juris sumserunt, ut regibus vim ullam op- 
ponerent, nisi si quia Deo, cujus in reges summum jus est, 
mandatum speciale acceperant: quin contra, quod procerum 

1Sam.xv. 30. Officium sit, ostendit Samuel, cum, proceribus et populo in- 
spectante, Saulem jam perverse regnantem solita veneratione 
est prosequutus. 

4 Atque adeo religionis quoque publico status nunquam 
non a regis ac Synedrii arbitrio pependit. Quod enim post 
regem magistratus simul cum populo Deo se fideles fore pro- 
miserunt, id intelligi debet, quatenus in cujusque id futurum 
erat potestate. Ne simulacra quidem falsorum Deorum, que 
publice exstabant, dejecta unquam legimus, nisi jussu aut po- 
puli in libera republica, aut regum cum regnabantur. Quod 
si quid aliquando factum est vi contra reges, narratur in testi- 
monium divine providentis id permittentis, non in facti hu- 
mani approbationem. 

5 Solet a contrariz sententia auctoribus proferri dictum 
Trajani, cum pugionem prefecto prstorio traderet: 9Joc 
pro me utere, st recte impero ; st male, contra me. Sed sci- 
endum est, Trajanum, ut ex Plinii Panegyrico apparet, id 
unice curasse, ne quid regium ostentaret, sed "verum princi- 


9 Refertur a Xiphilino, pag. 248 p. 
Ed. Steph. "Vide et Plinii Junioris Pa- 
negyric. c. 67. et Cassiodor. Var. viri. 
18. J.B. 

t Verum principem gerere] Quod 
postea imitati Pertinax et Macrinus: 
quorum orationes egregias apud Hero- 


dianum vide. (Lib. 11. cap. 3; Lib. rv. 
cap. 14. Edit. Becler.) 

? Vide JosEPn. Antiq. Jud. Lib. xiv. 
cap. iv. $ 2. Ed. Hudson. et Clariss. 
Ciegicum, in Marc. iii. 4. J. B. 

* Zadcos 0p Wuyis 0couev] Mac- 
cabeeorum, Lib. 1. c. 9. 10. 43. et 44. xai 


4 And so also the state of public religion depends on the will of 
the King and the Council. (Synedrium.) The engagement of the 
magistrates and the people to be faithful to God, after the king, is to 
be understood, as far as is in their power. We do not read of the 
images of false gods being thrown down, except by command either of 
kings, or of the people when free. When this is done by force against 
the consent of the kings, it is related as a testimony of Divine Provi- 
dence so permitting; not in approval of the human act. 

5 On the contrary is urged Trajan's saying whon he gave the 
dagger to the Pretorian Prefect: Use it for me if I rule rightly; if ill, 
against me. But Trajan wished to avoid assuming kingly authority, 
and to be a true Governor (Princeps), and as such was subject to the 
will of the Senate and people; whose commands the Prefect was to 
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pem gereret, qui proinde subesset sanatus populique judicio ; 
quorum sententias exsequi prefectus deberet etiam in ipsum 
principem. Simile est, quod de M. Antonino legimus, qui Xiphitin. tn 
publicam pecuniam attingere noluit, nisi consulto senatu. a 

VII. 1 Gravior illa est qusestio, an lex de non resistendo 
nos obliget in gravissimo et certissimo discrimine. Nam leges 
etiam Dei quedam, quamquam generaliter prolate, tacitam 
habent exceptionem summ: necessitatis: quod de lege sab- 
bati ?Hasamonseorum temporibus a sapientibus definitum fuit : 
unde dictum celebre: periculum anime impellit sabbatum : 
et Judeus apud Synesium causam neglects legis de sabbato 
hanc reddit : ‘sagas vatp Nrvyiis Ócouev, in certissimum vita 
periculum adducti sumus. Que exceptio probata est ipsi 
Christo: ut et in lege altera de non edendis panibus proposi- 
tionis. Et Hebrzorum magistri legibus de cibis vetitis, aliis- 
que nonnullis, ex veteri traditione eandem addunt exceptionem, 
recte quidem : non quod Deo jus non sit ad certam mortem 
subeundam nos obstringere, sed quod leges quzdam ejus sint 
argumenti, ut non credibile sit datas ex tam rigida voluntate : 
quod in legibus humanis magis etiam procedit. 

2 Non nego a lege etiam humana quosdam virtutis actus 
posse precipi, sub certo mortis periculo, ut ‘de statione non 


fikovee Baxxíóge xal 5A0e +H :luépa 
«ov caffdTeoy ins rev kpnridwy ToU 
'Iopédvov év duvduet WoAAG. kal elsrev 
'Iveva0d» Toiv wap’ avTov" avacruopev 
yur aroXe,ceue» Urtp Tv wWvxov 
Hucow ob yap dots aonpepoy ws éx0ec 
xal tpirny rjuépay. Id cum audisset 


Bacchides, venit multo cum exercitu ad 
Jordanis ripas ipso die sabbati. Jo- 
nathan autem suis dixit: Surgamus nunc, 
et pro vita pugnemus ; neque enim nostre 
res se habent ut heri et nudius tertius. 

t De statione non dcserenda] Vide 
Josephum ubi de custodibus Saulis agit. 


execute, even against the Prince. So M. Antoninus would not touch 
the public money without consent of the Senate. 

VII. 1 Whether in a very grave and certain danger the rule of 
non-resistance holds, is à more difficult question. For the laws of God 
may admit of exemption in cases of extreme necessity. So the He- 
brew law of the Sabbath did; and this exception is approved by 
Christ; as also in the case of the shew-bread. And so other laws of 
the Hebrews did. Not that God has not the Right of our obedience 
under certain death ; but that some laws are of such a nature that it 
is not credible that they were given with so rigid an intention: still 
more in human laws. 

2 Yet even human laws may command some acts of virtue with 
certain danger of death; as tho military rule of not quitting our post. 

19—2 


1 Pet. iL 13. 
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deserenda ; sed nec temere ea voluntas legem condentis fuisse 
intelligitur, neque videntur homines in se et alios tantum jus 
accepisse, nisi quatenus summa necessitas id exigat. Ferri 
enim leges ab hominibus solent et debent cum sensu humans 
imbecillitatis. Hsec autem lex, de qua agimus, pendere videtur 
& voluntate eorum, qui se primum in societatem civilem conso- 
ciant, a quibus jus porro ad imperantes manat. Hi vero si 
interrogarentur, an velint omnibus hoc onus imponere, ut mori 
preoptent quam ullo casu vim superiorum armis arcere, nescio 
an velle se sint responsuri, nisi forte cum hoc additamento, si 
resisti nequeat, nisi cum maxima reipublice perturbatione, aut 
exitio plurimorum innocentium. Quod enim tali circumstantia 
caritas commendaret, id in legem quoque humanam deduci 
posse non dubito. 

3 Dicat aliquis, rigidam illam obligationem, mortem po- 
tius ferendi, quam ullam unquam superiorum injuriam repel- 
lendi, non ex lege humana, sed divina proficisci. Sed notan- 
dum est, primo homines non Der precepto, sed sponte 
adductos experimento infirmitatis familiarum segregum adver- 
sus violentiam, in societatem civilem coiisse, unde ortum habeot 
potestas civilis, quam ideo humanam ordinationem Petrus 
vocat: quanquam alibi et divina ordinatio vocatur, quia homi- 


(Ant. Jud. Lib. vr. cap. 13, 8 9. Ed. O@avaros fjv 4pócTiuov ris épedpelac 
Hudson.) Polybius: wapa 'Pwepgalois Aswovri tiv Ta£w. (Habet e Suida, 


But this is not lightly to be supposed the intention of the lawgiver; 
nor do men appear to have accepted it so, unless extreme necessity 
require. For laws are and ought to be made, with a sense of human 
weakness. The law of which we speak (that of non-resistance) seems 
to depend on those who first formed civil society, and from whom the 
Kights of Rulers are derived. And if these could be asked whether 
they would impose on all this burthen, that they should prefer to die 
rather than in any case resist a superior by force, it is probable they 
would answer that they would not: unless perhaps with this addition ; 
except resistance would involve extreme disturbance of the State, and 
the death of many innocent persons. And what benevoleuce would 
recommend in such circumstances, we may confidently ascribe to 
human law. 

3 It may besaid that the rigid obligation of bearing death rather 
than resisting a superior, proceeds not from human, but from Divine 
Law. But it is to be noted that Civil Society is the result, not of 
Divine precept, but of the experience of the weakness of separato 
families to protect themselves; and is thus called by Peter an ordi- 
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num salubre institutum Deus probavit. Deus autem humanam 
legem probans censetur probare ut humanam et humano 
modo. 

4 Barclaius regii imperii assertor fortissimus huc tamen 


descendit, ut populo et insigni ejus parti jus concedat se Lib. ii ade. 
tuendi adversus immanem sevitiam; cum tamen ipse fateatur Lib. vi oc. 83, 


totum populum regi subditum esse. Ego facile intelligo, quo 
pluris est id quod conservatur, eo majorem esse squitatem, 
quz adversus legis verba exceptionem porrigat: attamen in- 
discriminatim damnare aut singulos aut partem populi mino- 
rem, que ultimo necessitatis presidio sic utatur, ut interim 
et communis boni respectum non deserat, vix ausim. Nam 
David, qui extra pauca facta testimonium habet vitse secun- 
dum leges exactz, armatos circum se primum quadringentos, 
deinde plures aliquanto habuit; quo nisi ad vim arcendam 
si inferretur? Sed simul illud notandum est, non factum id 
a Davide, nisi postquam et Jonathanis indicio, et pluribus 
aliis certissimis argumentis compererat Saulem vits sus immi- 
nere. Deinde vero nec urbes invadit, nec pugnandi captat 
occasiones, sed latebras quzrit, modo in locis deviis, modo 
apud populos externos, et hac religione ut popularibus suis 
nunquam noceat. 


voce 7pócTiua: nam verba paullo ali- — Lib. r. cap. 17. J. B.] 
ter leguntur apud ipsum Historicum, 


nance of man, though it is also an ordinance of God, because he 
approves it. And God, approving a human law, must be conceived 
approving it as human, and in à human manner. 

4 Barclay, the most strenuous asserter of royal authority, yet 
allows that the people, or a considerable part of it, has the Right of 
protecting itself against extreme cruelty, though he asserts the whole 
people to be subject to the king. I can understand, that in proportion 
as what is preserved [by the rule of non-resistance] is more valuable, 
so much the more serious a matter is the equitable construction, which 
allows an exception to the words of the law. But still, I do not 
venture indiscriminately to condemn, either individuals or a minority 
ofthe people who thus have recourse to the ultimate means of neces- 
sity, provided they do not desert a respect for the common good. So 
David gathered the discontented to him, and had above four hundred 
armed men, of course, to repel violence. But this was not till David 
knew that Saul sought his life. And he did not seize upon cities, 
but hid himself in desert places or in foreign countries, avoiding to 
do harm to those of his nation. 


1 
2 


Sam. xxii. 
et xxiii, 13. 
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5 Simile videri potest factum Maccabeorum: nam quod 
quidam hsc arma eo titulo defendunt, quasi Antiochus non 
rex, sed invasor fuerit, vanum puto: cum nusquam in omni 
historia Maccabsi, et qui eorum partes sequebantur, Antio- 
chum alio quam regis nomine compellent; et merito sane, 
cum jampridem Macedonum imperia agnovissent Hebrzi, in 
quorum jus Ántiochus successerat. Nam quod lex vetat alieni- 
genam populo prefici, de voluntaria electione intelligendum 
est, non de eo, quod temporum necessitate adductus populus 
facere cogebatur. Quod vero aiunt alii, usos Maccabsos 
jure populi, cui avrovouía deberetur, ne id quidem firmum. 
Nam Judei primum a Nabuchodonosore devicti jure belli ex 
eodem jure successoribus Chaldseorum Medis et Persis pa- 
ruerant: quorum "totum imperium ad Macedonas devenit. 
Hinc Judsi Tacito vocantur, Dum Assyrios penes Medosque 
et Persas oriens fuit, vilissima pars servientium. Nec quic- 
quam ab Alexandro ejusque successoribus stipulati sunt, sed 
sine ulla conditione in eorum ditionem venerunt, sicut ante 
sub ditione Darii fuerant. Quod si et Judsi interdum ritus 
suos et leges palam exercere permissi sunt, id fuit ex regum 
beneficio jus precarium, non ex lege aliqua imperio addita. 
Nihil ergo est quod Maccabseos tueatur preter summum cer- 


" Totum imperium ad Macedonas 
devenit] Justinus, libro xxxvr Pri- 
mus Xerzes rex Persarum Judaos domuit 
postea cum ipsis Persis in ditionem Alez- 
andri magni venere, diuque in potestate 
Macedonici imperii subjecti Syrie regno 
Juere. A Demetrio cum  descivissent, 
nium ex orientalibus libertatem recepe- 
runt, facile tunc Romanis de alieno lar. 
gientibus. (Cap. 3.) 

! Non ita falluntur. Dicemus in 
Notis Gallicis ad hunc locum. J.B. 

X Principi in populo tuo non male- 
dices] Joabus Semeis apud Josephum: 
ob re0Üvn£n BXaodnuncas TÓv Urs TOU 
Ocov karacraÜévra Bacitevew; An 
non morereris, qui ei maledicere ausus 


es, quem. Deus in regni sede constituit ? 
[Ant. Jud. Lib. vri. cap. 11, $82. Ve- 
rum ibi qui loquitur, non est Joabus, 
sed frater ejus Abisais, Tseruje filius. 
J. B.] 

J Obetabat plena divinorum memoria 
mandatorum] Josephus de Davide: 
petravoncas Ó' eü0)s, ob Sixatoyv clare 
govevery TÓy éavroUV ÓOeaoxóTnv: Sed 
statim panitudine ductus, injustum faci- 
mus esse dizit, dominum suum occidere. 
(Lib. vr. c. 13, 8 4). Et post: Tov 
brd Tov Oeov xeyeiporovnuévor Ba- 
ciXAéa dewdy daroxreívat káv § wovn- 
pós* itew yap abro wapa Tov diddy- 
Tos Tijv Cixny. Horrendum, regem quam- 
vis malum interficere: penam enim id 
Sacienti imminere ab eo qui regem dedit. 


5 So the Maccabees were not justified by the general right of 
resistance; for Antiochus was king, and they had no legal right of 
resistance. They were justified by extreme danger. 

6 And even in such a case, the person of the king is to be re- 
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tissimumque periculum : quamdiu scilicet intra sui defendendi 
terminos ita se continuerunt, ut in loca devia exemplo Davidis 
secederent, querends securitati; nec arma expedirent, nisi 
ultro oppugnati. 

6 llla interim cautio tenenda est, etiam in tali periculo 
persons regis parcendum: quod qui factum a Davide putant 
non ex officii necessitate, sed ex sublimiore proposito, !fal- 
luntur. Ipse enim David aperte dixit, insontem neminem 1sam.xxvi.9. 
esse posse, qui manus regi inferret. Nimirum sciebat scrip- 
tum in lege: Diis, id est, judicibus summis, non maledices, et xxoa.xxü.ze. 
Yprincipi in populo tuo non maledices ; in qua lege mentio 
facta specialis eminentium potestatum, ostendit aliquid precipi 
speciale. Quare Optatus Milevitanus de hoc Davidis facto rm. u. 
loquens, ’Obstabat, ait, plena divinorum memoria manda- 
torum. Et verba Davidi hsc tribuit: Volebam hostem vin- 
cere, sed prius est divina precepta servare. 

7 At falsa maledicta ne in privatum quidem licet jacere ; 
in regem ergo veris quoque abstinendum ; quia, ut ait scriptor 
problematum, quz Aristotelis nomen prsferunt: o xaxnryo- $59.n.14. 
pav Tov dpxovra, eis THY vróNw v9pi(ev Qué rectori male- 
dicit, *in civitatem est injurius. Quod si voce ledendus non 
est, manu certe multo minus: unde et penitentia tactum 


[Ibid. 8 9. Edit. Huds. In loco priore 
non omittere debuit Auctor hsc verba, 
ov62 TÓ» Uxd tov O«ov faciXeíae 
atiwmbévra, eumque qui a Deo Rez con« 
stitutus est. In loco altero versio ejus 
etiam male omittit hsc, urd Tov Oeov 
keyxeiporornpuévov, quse idem significant, 
obstantque adeo, quominus de omnibus 
in universum Regibus locus intelligi 
queat. Quamvis et Doctissimus Sat- 
MASIUS, Resp. ad Milton. pag. 163. in 
Versione illius loci omittat illa verba, 
qus tamen in Greco ponit; quasi sci- 
licet voce sola Hegis continerentur. 
Sed pejus est, quod in fine, omissis qui- 
busdam, sensus plane corruptus ab 
Auctore nostro, pre nimio forte studio 
causam suse serviendi. Ita habent Greca: 


spected ; as was done by David. 


“Hiew yap abro mapa ToU $oyTos Tijv 
dpxnv oly xpóvo civ Gíxnv, Venturam 
enim aliquando ipsi ( Regi scilicet) pa- 
nam, ab eo qui dedit illi imperium. J. B.] 

5 In civitatem est injurius] Julianus 
Misopogone : xal yap ol vou poBe- 
poi dia robs dpyorras, doce soris 
dpxovra vBpite:, éx arepiovaías rove 
vóuove karemdTncev* Sunt enim leges 
severe pro principibus, ita ut qui in 
principem injuriosus fuerit, is ex animi 
libidine conculcaverit leges. (Pag. 9342 B. 
Edit. Spank.) [Non satis adcurate 
vertitur hic locus. Id vult Imperator: 
Metuuntur Leges propter Imperantes 
(a quibus scilicet auctoritatem et vim 
omnem habent). Qui igitur in ipsum 
Imperantem injurius est, multo audacius 


7 Nor are those who resist to throw false reproaches on any ono; 


but on the king, not even true ones. 


Still more are they to abstain 


from laying hands on him. [See the heathen authorities. ] 
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1sam.xxiv.¢. Davidem legimus, quod vestem ejus violasset: tantam intelli- 


Matt. x. 93. 


gebat personse istius esse sanctitudinem | nec immerito: nam 
eum summum imperium ?non possit non multorum odiis 
patere, securitas fungentis peculiariter fuit munienda. Quod 
Romani etiam in Tribunis plebis constituerunt, ut acudor, id 
est, inviolabiles essent. Inter Essenorum dicta erat, reges 
sanctos esse habendos: et insigne illud apud Homerum: 
Hept yap die momen Aaóy, 
py re mabos | 
* Nam pro populi pastore timebat, 
Nequid ei accideret. 

Nec immerito, ut apud Curtium est, regium nomen gentes, 
que sub regibus sunt, pro Deo colunt : ^ Artabanus Persa ; 
zuiv O€ TOÀÀOv vouwy Kal KaXwY OvTwY KaANTOS OUTOS 
€ort, TO TwQv Baciiea kai Tpockvuveiy, eixova Qeov ra 
vdvra aw(ovros. Nobis inter leges multas easque bonae 
hec optima est, regem colendum et adorandum, ut Dei 
cuncta sospitantis effigiem. — Plutarchus Agide: ov Qeu:rov 
oude vevouispevov Baciews awuaTi Tas Xeipas mpoadeépew, 
nec fas nec licitum regis corpori manus inferre. 

8 Illa questio gravior, an quantum Davidi, an quantum 
Maccabeeis licuit, liceat et Christianis, quorum magister cru- 
cem subire toties jubens exactiorem patientiam videtur re- 
quirere. Certe ubi superiores ob religionem mortem inten- 
tant Christianis, Christus fugam concedit, his scilicet, quos 


Leges conculcabit. Sic, ut cuivis patet, 
locus ad rem nihil facit. J. B.] 

^ Non possit non multorum odiis 
patere) — Quintilianus Declamatione 
ccoxLviI. Hanc esse conditionem om- 
nium, qui administrationem reipublice 
aggrediuntur, ut ea, qua maxime perti- 
nent ad salutem communem, cum quadam 
sui invidia efficere cogantur. Vide ea 
de re Livie verba ad Augustum apud 
Xiphilinum ex Dione. (Pag. 85, 86. 
Ed, H. Steph.) 


b Nam pro populi pastore timebat] 
Bene Chrysostomus, 1 ad Tim. i. Si 
quis ovem jugulet, ab eo gregem imminui = 
at si quis pastorem de medio sustulerit, 
ab eo totum gregem dissipari. Seneca 
libro Priore de Clementia, cap. iii. 
Somnum ejus nocturnis excubiis muniunt : 
latera objecti circumfusique defendunt : 
incurrentibus periculis se opponunt. Non 
hic est sine ratione populis urbibusque 
consensus sic protegendi amandique reges, 
et se suaque jactandi, quocumque desi- 


8 Whether what was lawful for David and for the Maccabees be 


lawful for Christians, is a graver question, since their Master, com- 
manding them to bear their cross, seems to require a more exact 
patience. And certainly Christ counsels flight to Christians who are 
in danger of death, (that is, those who are not bound to their place 
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officii necessitudo nulli loco alligat: *ultra fugam nihil. Pe-1P»er.uwz; 
trus vero Christum ait cum pateretur, nobis reliquisse ex- 
emplum quod sequamur, qui cum peccato vacaret, et doli 

omnis immunis esset, convitia convitiis non reposuit, neque 

inter patiendum minatus est, sed rem permisit juste judicanti. 

Idem gratias agendas Deo ait, et gaudendum Christianis, si 
tanquam Christiani penis subdantur. Et hac maxime pati- 

entia invaluisse Christianam religionem legimus. 

9 Quare Christianis veteribus, qui recentes ab aposto- 
lorum et apostolicorum virorum disciplina eorum prescripta 
et intelligebant melius, et perfectius implebant, summam in- 
juriam fieri puto ab lis, qui quo minus ipsi se defenderent in 
certissimo mortis periculo, vires putant illis, non animum de- 
fuisse, Imprudens certe et impudens fuisset Tertullianus, si Apotog. 7. 
apud Imperatores, qui ejus rei ignari esse non poterant, ita 
confidenter ausus esset mentiri: Si enim hostes et apertos, 
non tantum vindices occultos agere vellemus, deesset nobis 
vis numerorum et copiarum ? Plures nimirum Mauri et 
Marcomanni, ipsique Parthi, vel quantecunque unius tamen 
loci et suorum. finium gentes, quam totius orbis ? — Externi 
sumus, et vestra omnia implevimus, urbes, insulas, castella, 
municipia, conciliabula, castra ipsa, tribus, decurias, pa- 
latium, senatum, forum: sola vobis reliquimus templa. 
Cut bello non idonei, non prompti fuissemus, etiam copiis 
impares, qui tam libenter trucidamur, si non apud. istam 


deraveril imperantis salus. Nec hac 
vilitas sui est aut dementia, pro uno ca- 
pite tot millia excipere ferrum, ac multis 
mortibus unam animam redimere, non- 
nunquam senis et invalidi. Quemadmo- 
dum totum corpus animo deservit (quod 
ipsum late ibi exsequitur) sic hac im- 
mensa multitudo unius anime circum- 
data illius spiritu regitur, illius ratione 
flectitur, pressura se hac fractura viri- 
bus suis, nisi consilio sustineretur. Suam 
itaque incolumitatem amant, etc. Adde 


quie infra, Lib. rr. cap. 1, § ix. 

¢ Artabanus Persa] Apud Plutar- 
chum Themistocle. (Pag. 125 c.) 

? Dictum Christi unice pertinet ad 
Apostolos, ut patet ex sequentibus. 
Auctor ipse se refellit, quando in Adno- 
tationibus ad hunc locum Matth. x. 23, 
verba illa solis Apostolis adcommodat, 
et inde fatetur non posse argumentum 
duci, ad definiendam qusstionem, An 
sponte fugere liceat, periculi tantum 
vitandi caussa? J. B. 


by duty,) but nothing beyond flight. So Peter says that Christ has 
left us an example, 1 Pet. ii. 21, and that we are to rejoice if we suffer 
as Christians, 1 Pet. iv. 12, 13, 14. And by such patience the Chris- 
tian religion grew strong. 

9 And so the ancient Christians teach: Tertullian; Cyprian; 
Lactantius; Augustine. [Sce the passages.] 


Ad Demetri- 
anum, p. 192. 


Lib vi. q. 10. 
in Jos. 


Epist. 106. 


In rl : 
exxiv. a 
Pros, 


per. 
Bent. 34. 
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disciplinam magis occidi liceret quam occidere ? Sequitur 
hic quoque magistrum suum Cyprianus, et aperte prsedicat: 
Inde est, quod nemo nostrum, quando apprehenditur, reluc- 
tatur : nec se adversus injustam violentiam vestram, quam- 
vis nimius et copiosus noster sit populus, ulciscitur. Pa- 
tientes facit de secutura ultione securitas. * Innocentes 


- nocentibus cedunt. Et Lactantius: Conjidimus enim ma- 


jestati ejus, qui tam contemtum sui possit ulcisci quam ser- 
vorum suorum labores et injuriae. Et ideo cum tam ne- 
Janda perpetimur, ne verbo quidem reluctamur: sed Deo 
remittimus ultionem. Nec aliud spectavit Augustinus, cum 
dicit: Nihil justus precipue cogitet in his rebus, nisi ut 
bellum suscipiat, cui bellare fas est: non enim fas est om- 
nibus. Ejusdem est illud: Quoties Imperatores in errore 
sunt, leges ad tuendum errorem contra verttatem condunt, 
per quas justi evaminantur et coronantur. Idem alibi: 
Ita a plebibus principes et a servis domini ferendi sunt, ut 
sub exercitatione tolerantie sustineantur temporalia, et spe- 
rentur eterna. Quod veterum Christianorum exemplo alibi 
sic explicat: Neque tunc civitas Christi, quamvis adhuo 
peregrinaretur in terris, et haberet tam magnorum agmina 
populorum adversus impios persecutores, pro temporali salute 
pugnavit, sed potius, ut obtineret eternam, non repugnavit. 
Ligabantur, includebantur, cedebantur, torquebantur, ure- 
bantur, laniabantur, trucidabantur, et multiplicabantur. 
Non erat ets pro salute pugnare, nisi salutem pro salute 
contemnere. 

10 Nec minus egregia sunt, que in eandem sententiam 
habet Cyrillus in locum Johannis de gladio Petri. Thebza 


d Innocentes nocentibus cedunt] Hec 
sunt in scripto ad Demetrianum. Ejus- 
dem hsec libri primi epistola 1. Jntel- 
lexit (adversarius) Christi milites vigi- 
lare, jam sobrios et armatos ad praelium 
stare, vinci non posse, mori posse; et 
hoc ipso invictos esse, quia nec mori ti- 
ment, nec repugnare contra impugnantes, 
cum occidere innocentibus nec nocentem 
liceat, sed prompte et animas, et sangui- 


10 So Cyril holds concerning the sword of Peter. 


nem tradere. (Ep. 60. Ed. Fell.) 

* At vero mera est fabula, quecum- 
que de illa Thebwa Legione dicuntur. 
Historia ipsa per se habet plurima in- 
dicia falsi: et libellus, in quo narratur, 
hoc titulo, Passio Agaunensium Mar- 
tyrum, non est EucuEnRr, Lugdunensis 
Episcopi, cui tribuitur, ut vel ex eo pa- 
tet, quod Sigismundi, Burgundie Regis, 
Auctor meminerit, qui Rex tamen sat 


So the Theban 


legion did not resist when decimated for refusing to sacrifice. 
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legio, Sut acta nos docent, militibus constabat sexies mille 
sexcentis sexaginta sex Christianis omnibus: Qui, cum Max- 
imianus Csesar apud Octodurum exercitum compelleret sacra 
Diis falsis facere, primum Agaunum iter arripuerunt: et cum 
eo misisset Imperator, qui eos ad sacrificandum venire juberet, 
ipsique se id facturos negassent, Maximianus decimum quem- 
que jussit interfici per apparitores, qui nemine repugnante 
facile imperium sunt exsecuti. 

11 *Mauritius ejus legionis primicerius, a quo Agaunum 
vicus Mauritii dictus est postea, narrante Eucherio Episcopo 
Lugdunensi, eo tempore commilitones sic allocutus legitur: 
Quam timui, ne quisquam, quod armatis facile est, specie 
defensionis, beatissimis funeribus manus obviam afferre 
tentaret ! jam mihi ad, hujus rei interdictum Christi nos- 
iri parabatur exemplum, qui exemtum vagina apostoli gla- 
dium proprie vocis jussione recondidit : docens, majorem 
armis omnibus Christiane confidentim esse virtutem, ne 
quisquam mortali operi mortalibus dexteris obsisteret, quin 
imo capti operis fidem perenni religione compleret. Cum 
hoc supplicio peracto Imperator superstitibus eadem qus ante 
preciperet, sic omnes respondent: Milites quidem, Cesar, 
tui sumus et ad defensionem reipublice Romane arma sus- 
cepimus: nec unquam aut desertores bellorum aut proditores 
militie fuimus, aut ignava formidinis meruimus subire 
flagitium, — Tuis etiam obtemperaremus preceptis, nisi in- 
stitutt legibus Christianis, demonum cultus et aras semper 
pollutas sanguine vitaremus. Comperimus pracepisse te, 
ut aut sacrilegiis pollueres Christianos, aut de denis inter- 
Jectis nos velles terrere. Non inquiras longius latitantes : 


diu post mortem Eucherii regnavit. 
Hsec demonstravit Clar, Joannes Dv- 


Jidem Chronicorum sub atrocissima et 
incomparabili illa decima post Nero- 


BOURDIEU, Dissertatione singulari, An- 
glice primum edita ann. 1696. postea 
Gallice, ut erat nata, Amstel. 1705. J. B. 

¢ Mauritius] De hujus martyris ho- 
noribus apud Helvetios vide Guilliman- 
num. (Lib. r. c. 16 et 11. 8.) In ve- 
teri scripto de translatione sancti Jus- 
tni in novam Corbeiam : Unde juxia 


nem persecutione passum eum colligimus : 
que et prioribus persecutionibus imma- 
nior, dum venerabilem | multitudinem 
martyrum celis mitteret, inter quos etiam 
precipuum sancti Mauritii collegium, 
et innocenti speculum. De Thebsis 
martyribus Brunsvicum translatis vide 
Crantzium Saxonicorum vu. 16. 


11 [The speeches of Mauritius the captain of the Theban legion, 
and of the soldiers, are to the same effect. | 
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Nos omnes Christianos esse cognosce : habebis potestati tue 
subdita omnium corpora: auctorem vero suum respicientes 
Christum animas non tenebis. 

12 Tum Exuperius legionis signifer sic eam allocutus 
ibidem narratur: T'enere me, commilitones optimi, scecula- 
rium quidem bellorum signa perspicitis ; sed non ad hec 
arma provoco, non ad hec bella animos vestros virtutemque 
compello. Aliud vobis genus eligendum est preliorum. 
Non per hos gladios potestis ad regna, celestia properare. 
Deinde Imperatori hzc nuntiari jubet: Non nos adversum te, 
Imperator, armavit ipso, que fortissima est in periculis, 
desperatio. Í'Tenemus ecce arma et non resistimus, quia 
mori magis quam vincere volumus, et innocentes interire, 
quam noz vivere preoptamus. Et postea: Tela projici- 
mus: exarmatas quidem dexteras satelles tuus, sed armatum 
fide catholica pectus inventet. 

13 Sequitur post hsc laniena in non repugnantes, in 
eujus narratione hsc sunt Eucherii verba: Ne justi puniren- 
tur, multitudo non obtinuit, cum inultum (male editur mul- 
torum) esse soleat, quod multitudo delinquet. In veteri 
martyrologio res eadem sic narratur: Cedebantur itaque 
passim gladiis non reclamantes, sed et depositis armis cer- 
vices persecutoribus, eel intectum corpus offerentes, non vel 
$psa suorum multitudine, non armorum motione elati sunt, 
ut ferro conarentur asserere justitio causam, sed hoc solum 


f Tenemus eccearma et nonresistimus] oaxdwous tots Oé\ovow awoxreivat 


Similis sunt illa Judaeorum Alexandri- 
norum ad Flaccum [Immo ad Petro- 
nium, De Legat. ad Caium, p. 1025.] 
domAol écuev, ws ópác* wapayevopé- 
vous àà alriovral tives we woXepilous. 
& 0à 9 pivots exacTw wpocédvermey duvye 
Tipia pmépn xeipas, aweorpdpapey, 
évOa pndty épydcacba divayrai, wa- 
péxovres avrov Td cwpata TpÓs eb- 


BovAds, et que sequuntur. Jmermes 
sumus, ut vides, et tamen sunt qui nos 
tanquam hostes publicos hic criminantur. 
Etiam eas, quas ad nostri tutelam partes 
dedit natura, retro vertimus, ubi nihil 
habent quod agant: corpora prebemus 
nuda ac patientia ad impetum eorum, 
qui nos volent occidere. 

& Valens] Vide excerptaex Johanne 


12 [As also the speech of Exuperius their standard-bearer.) 

13 Then the butchery followed. The old martyrology tells the 
story of their suffering without resisting.* 

14 Those who professed the dpoovotor (the Son of one substance 
with the Father) were put to death without resistance by Valens. 

15 He who follows such examples, if he so lose his life, saves it, 


as Christ has declared. 


* But Barbeyrac says the story is ‘mera fabula." 
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reminiscentes, se illum confiteri, qui nec reclamando ad oc- 
cisionem ductus est, et tanquam agnus non aperuit os suum, 
ipsi quoque tanquam grex Dominicarum ovium laniari se 
tanquam ab irruentibus lupis passi sunt. 

14 Valens impie et crudeliter seviit in eos, qui secun- 
dum sacras literas et Patrum traditionem zo duoovctoy profi- 
tebantur, quorum quamvis maxima multitudo nunquam se 
armis tutata est. 

15 Certe ubi patientia nobis prescribitur, ssepe adduci 
videmus, et a Thebis militibus adductum jam audivimus 
Christi exemplum, ut nobis imitandum, cujus patientia ad i7 
mortem se extendit. Ac qui ita animam perdit, is vere eam 1« 
acquisivisse a Christo pronuntiatur. Diximus summum impe- 
rium tenentibus resisti jure non posse. Nunc qusedam sunt, 
quze lectorem monere debemus, ne putet in hanc legem delin- 
quere eos, qui revera non delinquunt. 

VIIL. Primum ergo, qui principes sub populo sunt, sive 
ab initio talem acceperunt potestatem, sive postea ita conve- 
nit, "ut Lacedsmone, si peccent in leges ac rempublicam, 
non tantum vi repelli possunt, sed, si opus sit, puniri morte: 
quod Pausanise regi Lacedzmoniorum contigit. Atque hvjus 
generis cum fuerint vetustissima per Italiam regna, mirum 
non est, si post narrata crudelissima Mezentii facinora sub- 
jungat Virgilius (én. vmi. 495): 

Ergo omnis !furiis surrexit Etruria justis: 
Regem ad supplicium presenti morte reposcunt. 


Antiocheno, ex manuscripto libro viri 
seterna memoria dignissimi Nicolai Pei- 
rescii, (Pag. 840.) 

b Ut Lacedemone) Plutarchus Ly- 
sandro (pag. 450): ol Xaapria Tai To 
Bacthet dixny wpoceypaway Bavari- 
ayy, qv obxy Urooras éxeivos els Te- 
yéav épuye: Spartiate regem ad ca- 
pitis judicium vocarant, quod ille decli- 
nans fugit Tegeam. Idem Sulla (pag. 
476): avrol yé Toi Ywaptiara fla- 


otXevovras év(ove apelAovro nv dp- 
xiv, ws ob BaciXikoUs, d\Ad aóXovs 
kal 76 unóév ovras. Quibusdam regi- 
bus Spartiate regnum ademerunt ut in- 
eptis regno, quippe abjectis nihilique 
hominibus. De Agide injuste, sed dam- 
nato tamen, vide eundem Plutarchum. 
Mossyni regem inedia puniebant. Mela 
Lib. 1. (cap. 19). 

i Furiis surrexit Etruria justis] Et 
aruspex Etruscus in Mezentium insur- 





VIII. But on this rule of non-resistance there are some remarks 


to be made. 


First, those Rulers who are subject to the people, whether by is 
ginal institution or by subsequent convention, if they un p 
against the laws and the State, may not only be resisted, but ie 
death, as Pausanias at Lacedemon. So Mezentius in Virgil is res 


Lib. Iv. 16. 


Lib. iii. 
Controv. 9. 


.8i extraneo jus suum cedat, ‘nihil eum agere. 
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IX. Secundo, si rex, aut alius quis imperium abdicavit, 
aut manifeste habet pro derelicto, in eum post id tempus 
omnia licent, que in privatum. Sed minime pro derelicto 
habere rem censendus est, qui eam tractat negligentius. 

X. Tertio, existimat Barclaius, si rex regnum alienet, 
aut alii subjiciat, amitti ab eo regnum. Ego hic subsisto. 
Nam talis actus, si regnum electione aut successoria lege defe- 
ratur nullus est: que autem nulla sunt, nullum habent juris 
effectum. Unde et de usufructuario, cui regem talem simi- 
lem diximus, verior mihi videtur jurisconsultorum sententia, 
Et quod 
dicitur ad dominum proprietatis reverti usumfructum, intelli- 
gendum legitimo tempore. Si tamen rex reipsa etiam tra- 
dere regnum aut subjicere moliatur, quin ei resisti in hoc 
possit, non dubito. Aliud est enim, ut diximus, imperium; 
aliud habendi modus, qui ne mutetur, obstare potest popu- 
lus: id enim sub imperio comprehensum non est: quo non 
male aptes illud Senece in re non dissimili; Et si paren- 


gentibus (Ibid. vers. 500): 
Quos justus in hostem 
Fert dolor. 

* Bene quidem Jure novo, quo tra- 
ditio ad alienationem sufficiebat: sed 
non Jure veteri, quo Cessio in jure, 
extraneo facta, omnino usumfructum 
tollebat. Vide Celeberrimi Nooprit 


eximium tractatum De Usufructu, Lib. 
It.cap.x. J. B. 

k Si rez vere hostili animo in totius 
populi ezitium feratur] Pari de causa 
tribunus plebis qui sit, ipso jure desinere 
esse talem, ingeniose defendit Gracchus, 
eujus verba digna lectu apud Plutar. 
chum (pag. 831, 832): Johannes Major 


IX. Secondly, if the king or other ruler has abdicated his power, 
or manifestly regards it as derelict, lost to him, he may thenceforth be 
treated as a private person. But he is not to be regarded as possess- 
ing it as derelict, merely because he uses it negligently. 

X. Thirdly, says Barclay, if the king alienates the kingdom or 
brings it into subjection to another, he forfeits it. At this I stop. 
Such an act, if the kingdom be elective or hereditary, is null; and 
an act which is null, cannot have any effect in law. I think that the 
law of the jurists concerning tenants for life, which tenants, as we have 
said, such kings resemble, is more applicable; namely, that if they 
transfer their right to another, the act has no effect. And when it is 
said that the tenant's interest reverts to the lord, it is to be under- 
stood that it does so at the legal time. 

But if the king take measures to transfer or subject his kingdom to 
another, I do not doubt that he may be resisted in that design. The 
authority is one thing, the manner of holding it another; and the 
people may resist the latter being changed: for that is not compre. 
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dum in omnibus patri, in eo non parendum quo efficitur, ne. 
Sit. 

XI. Quarto, ait idem Barclaius amitti regnum, ‘si rex 
vere hostili animo in totius populi exitium feratur: quod 
concedo: consistere enim simul non possunt voluntas impe- 
randi et voluntas perdendi: quare qui se hostem populi to- 
tius profitetur, is eo ipso abdicat regnum: sed vix videtur id 
accidere posse in rege mentis compote, qui uni populo impe- 
ret. Quod si pluribus populis imperet, accidere potest, ut 
unius populi in gratiam alterum velit perditum, ut colonias 
ibi faciat. 

XII. Quinto, si regnum committatur, sive ex felonia in 
eum, cujus feudum est, sive ex clausula posita in ipsa dela- 
tione imperii, ut, 'si hoc aut hoc rex faciat, subditi omni obe- 
dientize vinculo solvantur, tunc quoque rex in privatam per- 
sonam recidit. 

XIII. Sexto, si rex partem habeat summi imperii, 
™partem alteram populus aut senatus, regi in partem non 


in librum 1v. Sententiarum dicit, non 
posse populum a se abdicare potesta- 
tem destituendi Principis in casu, quo 
ad destructionem vergeret: quod com- 
mode explica ex his, qus hoc loco di- 
cuntur. 

! Si hoc aut hoc rez faciat) Vide de 
regno Arragonie Marianam libro vii. 


™ Partem alteram populus aut sena- 
tus] Exemplum habes in Genuate re- 
publica apud Bizarum libro xvin. in 
Bohemia tempore Wenceslai [apud Du- 
brav.] Historie libro x. Adde Azo- 
rium Znstitutionum Moralium libro x. 
cap. 8. et Lambertum Schafnaburgen- 
sem de Henrico IV. 





hended in the authority. As Seneca says in a similar case; We are 
to obey a father ; but not in his wish to become not a father. 

XI. Fourthly, if the king act, with a really hostile mind, with a 
view to the destruction of the whole people, Barclay says that the 
kingdom is forfeited; for the purpose of governing and the purpose 
of destroying cannot subsist together: so that he who professes him- 
self the enemy of the whole people, ipso facto, abdicates his kingdom. 
But this can hardly happen in a person of sound mind, who governs 
one people only. If he govern several peoples, he may wish to destroy 
one of them for the sake of another, that he may found colonies 
there. 

XII. Fifthly, if the kingdom be bestowed by commission from a 
superior; and if the king either commit felony against the lord of the 
fief, or if there be a clause in the grant, that if tho king do so and 
so, his subjects are released from the tie of obedience; then also the 
king falls back into a private person. 

XIII Sixthly, if the king have a part only of the Sovereignty, 
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suam involanti vis justa opponi poterit, quia eatenus impe- 
rium non habet. Quod locum habere censeo, etiamsi dictum 
sit, belli potestatem penes regem fore: id enim de bello ex- 
terno intelligendum est: eum alioqui quisquis imperii summi 
partem habeat, non possit non jus habere eam partem tuendi: 
quod ubi fit, potest rex etiam suam imperii partem belli jure 
amittere. 

XIV. Septimo, si in delatione imperi dictum sit, "ut 
certo eventu resisti regi possit, etiamsi eo pacto pars imperii 
retenta censeri non possit, certe retenta est aliqua libertas 
naturalis, et exemta regio imperio. Potest autem qui jus 
suum alienat, id jus pactis imminuere. 

XV. ]1 Vidimus de eo, qui jus imperandi habet aut ha- 
buit. Restat ut de invasore imperii videamus, non postquam 
longa possessione aut pacto jus nactus est, sed quamdiu durat 
injuste possidendi causa. Et quidem dum possidet, actus im- 

Vie. dePolest. perii quos exercet, vim habere possunt obligandi, non ex 
rsde | ipsius jure, quod nullum est, sed ex eo quod omnino probabile 
Du ee.“ sit eum qui jus imperandi habet, sive is est populus ipse, 
17x "5 sive rex, sive senatus id malle, interim rata esse que impe- 
rat, quam legibus judiciisque sublatis summam induci confu- 


B. Ut certo eventu resisti regi possit] loc rv. et libro cxxxrtir. in anno cIo 
Exempla vide apud Thuanum Histo- Joc v. utrumque de Hungaria: apud 
riarum CXXXI. in narratione anni clo MejerumnarrationeannicIocccxxxix. 


another part being in the Senate or the people, and if the king invade 
the part which is not his, he may justly be opposed by force, because 
in that part he has not authority. And this I conceive may be, 
although the law directs that tho power of making war be in the king. 
For this must be understood of external war. And since each party 
has its portion of the Sovereignty, it must also havo the right of 
defending that part. When this is the case, the king may lose his 
portion of the Sovereignty by the right of war. 

XIV. Seventhly, if in conferring the royal authority, it be stated 
that in a certain event, the king may be resisted; although by that 
means thore is not a part of the Sovereignty withhold, yet a certain 
natural liberty is retained by the subjects and exempted from the 
royal authority. Ie who alienates his right [as the people here does] 
may limit by compact the right so alienated. 

XV. Next concerning Usurpers. 

1 We speak now of an Usurper of the kingdom, not after he has 
by long possession or treaty acquired a Right, but so long as his pos- 
session remains illegitimate. And during such possession, the acts of 

* 
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sionem. Improbat Cicero Syllanas leges, ut crudeles in pro- 
scriptorum liberos, ne honores petere possent.  Servandas 
tamen censuit, affirmans (ut nos docet Quintilianus) ita his Liv u. 1. 
legibus contineri statum civitatis, ut his solutis ipsa stare non 

posset. Florus de ejusdem Sulle actis: Lepidus acta tanti ub. wu ss. 
viri rescindere parabat, nec immerito, si tamen posset sine 
magna clade reipublice. Et mox: Expediebat egre quasi 
saucieque reipublice requiescere quomodocumque, ne vulnera 
curatione ipsa rescinderentur. 

2 In his tamen, que ita necessaria non sunt, et pertinent 
ad raptorem in iniqua possessione firmandum, si sine gravi 
periculo potest non pareri, parendum non est. Sed an talem 
raptorem imperii vi dejicere, aut denique occidere liceat, 
quaeritur. : 

XVI. Ac primum, si bello injusto, et cui juris gentium 
requisita non adsint, imperium arripuerit, neque pactio ulla 
sequuta sit, aut fides illa data, sed sola vi retineatur possessio: 
videtur manere belli jus, ac proinde in eum licere, quod in 
hostem licet, qui a quolibet etiam privato jure potest interfici. 

In reos majestatis, inquit Tertullianus, et publicos hostes Apol. 3. 
omnis homo miles est. Sic et adversus militia desertores, 


in Brabantia et Flandria narratione — Adde de Polonia, qua habet Chytreus 
anni cIo cccc rxvirr. in federe inter Saxonicorum xxiv. et de Hungaria 
regem Gallis et Carolum Burgundum. . Donfinius Decadis rv. libro 1x. 


government which he exercises may have an obligatory force, not 
from his Right, which is null, but becauso it is probable that the legi- 
timate governor would wish that it should bo so, rather than that laws 
and tribunals should be abolished and confusion ensue. Cicero says 
that tho laws of Sylla were highly cruel, yet he thought it necessary 
to preserve them. So also Florus judges. 

2 But in matters which are not thus necessary, and which tend to 
strengthen the unjust possession of the Usurper, he is not to be obcy- 
ed, if he can be disobeyed without extreme danger. 

XVI But whether such an Usurper may bo put down by [private] 
force, or put to death, is a question. 

And first, if he have seized the kingdom by an unjust war, not 
legitimate according to tho Law of nations, and no treaty has 
followed, it appears that the Right of War remains; and that every- 
thing is lawful against him which is lawful against an encmy, who may 
be slain even by a privato person*. Against traitors and public ene- 

* This is not the modern Law of War, which makes a distinction between 
Combatants and Non- Combatants. See Elements of Morality, v1. 1060. 


[enor.] s 


wlan on 2 


C. 
liceat unicul- . 
qwe, Lib. if. 


570 c, D. 
om. 11. 
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cunctis jus pro quiete communi exercends publie» ultionis 
indultum est. 

XVII. Idem cum Plutarcho, qui ita sentit libro de fato 
&d Pisonem, statuendum censeo, si ante invasionem lex pub- 
lice exstiterit, quse unicuique potestatem facit occidendi eum, 
qui hoc aut illud, quod in aspectum cadit, ausus fuerit; puta 
qui privatus satellitium sibi cireumdederit, arcem invaserit : 
qui civem indemnatum, aut non legitimo judicio necaverit: 
qui magistratus sine justis suffragiis creaverit. Tales leges 
multe exstabant in Grecis civitatibus, ubi proinde justa cen- 
senda fuit talium tyrannorum interfectio. Talis erat Athenis 
lex Solonis ‘renovata post reditum ex Pirseo in eos, qui 
statum popularem sustulissent, aut eo sublato honores gessis- 
sent. Ut et Roms ?lex Valeria, si quis injussu populi ma- 
gistratum gereret: et lex consularis post decemvirale impe- 
rium, ne quis magistratum sine provocatione crearet: qui 
creasset, eum jus fasque esset occidi. 

XVIII. Nec minus licebit invasorem imperii interficere, 
si diserta auctoritas accedat ejus, qui jus verum imperandi 


5 Reperitur lex illa apud ANpoci- 
DEM, Orat. 1. pag. 219, 220. Edit. Ha- 
nov. J.B. 

9 Lez Valeria] Plutarchus Publi- 
cola (pag. 110): avev xpícews xTeí- 
vet tov BovAóuevov Tupavvety. Ut in- 
Judicatum occidere eum liceret qui domi- 
natum concupisceret. Mox addit: eiie 


. émtxetpoin rvpavveiy EóX wv uv adovre 


Tijv Sleny éwetlOnowy, 6 à IIofAwóXas 
xal wpd Tis Kpicews avedetv dldwer. 


Solon ei, qui dominatum invadit, depre- 


ante judicium talem permittit interfici. 
[Pag. 103 5,c. Vide potius Dion Ha- 
licarnass. Ant. Rom. Lib. v. c. 19.] 

* Favonius ille erat amicus Bruti, et 
dictum istud refertur a PLuTARCHO, 
Vit. M. Brut. pag. 989 a. J. B. 

P Tyrannum  Nabidem relinqui] 
Quod Plutarchus in T. Quintii vita sic 
explicat: ws éwpa ci» Kaxw pueyaXo 
TGày dd\\wy Twraptiavwy avoXoDuevov 
TÓv TÓpavvovy. Cum videret, sine gravi 
aliorum Laconum malo non posse ty- 


henso diem dici vult, ac Publicola etiam rannum destrui. (Pag. 376 x.) Non 


mies, says Tertullian, every «nan is a soldier. So every one is allowed 
to do justice on those who desert the army. 

XVII. The same may be true in virtue of a law, existing before 
the usurpation, which gave every one the right of killing him who did 
this or that before his eyes: for instance, surrounded himself with a 
body-guard, seized a fort, put a person to death without lawful judg- 
ment, made magistrates without the regular choice. Such laws 
existed at Athens and Rome. 

XVIII. To kill the usurper wil be lawful for one who has 
authority from the legitimate power: and along with such we must 
reckon the guardians of royal wards, as Jehoiada was j to Joash, when 
they put down Athaliah, 2 Chron. xxiii. 
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habet, sive is rex est, sivo senatus, sive populus. His annu- 
merandi et regum puerorum tutores, qualis Joaso erat Joiada, ?Pera.xxu. 
cum Athaliam regno depelleret. 

XIX. 1 Extra hsc ut privato vi dejicere aut interficere 
liceat, summi imperii invasorem, probare non possum: quia 
fieri potest, ut is, qui jus habet imperii, malit invasorem in 
possessione relinqui, quam periculosis et cruentis motibus oc- 
casionem dari, qui plerumque sequi solent iis violatis aut inter- 
fectis, qui validam habent factionem in populo, aut externos 
etiam amicos, . Certe an rem in id periculum adduci velit rex 
aut senatus, aut populus, incertum est, quorum sine cognita 
voluntate vis justa esse non potest. SFavonius dicebat: xetpov 
elvat povapxias avouou róAeuov eudbvduov, pejus esse bellum 
civile dominatu illegitimo. Et Cicero, Mihi pax omnis cum Phüipp. iis. 
civibus bello civili utilior videtur. Aiebat T. Quintius sa- Liv. xxxiv. 
tius fuisse Lacedsemone Ptyrannum Nabidem relinqui, cum 
aliter opprimi non posset quam ruina gravissima civitatis, in 
ipsa vindicta libertatis peritura. Nec alio spectat illud apud 
Aristophanem, leonem in civitate non alendum, si alitus sit, Ran. v. 1431. 
ferendum esse. 
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alienum est ab hac re quod Plutarchus 
refert Lycurgo, Laconem quendam cum 


legisset : 

Zferróvrae wort roíg S¢ trupawvida xáAxeos 
XD, Xeuürovvros 8 dudi widas (recor. 

Hos, dum Marte parant dominatum exstin- 


guere, seevus, 
Ante Belinuntis menia Mars rapuit. 


Respondisse, dcxaiws reÜvrkorr: ol dv- 
épes. dec. yap dd»euev Srav aitay 


se dominatus conflagraret. [Locus est 
pag. 02 E. Tom. 1i. Ed. Wech. Sed 
sensum responsionis, male ab Interprete 
expressum, non melius, quamquam alio 
modo, noster heic reddidit, Vertendum 
fuerat : Merito perierunt illi ; quia opor- 
tebat totam eam tyrannidem igne absumi 
permittere, non autem exstinguere, et 
sic servare. Vide PALMERII Ezercit. 
in opt. Auct. Grecos, pag. 1860. Sic 
locus contrarium innuit ejus, quod Auc- 


x«araxapnuev. Merito viri illi periere : 
exspectare enim debuerant, ut ipse per 


tor putat. J. B.) 


XIX. 1 In other cases than these, I cannot grant that it is 
allowable to a private person to put down by force, or to put to death, 
the usurper of a kingdom: for it may be that the legitimate governor 
would rather that the usurper should be left in possession, than that 
occasion should be given to dangerous and bloody movements, which 
generally follow, when those are killed who have a strong faction in 
the people, or have friends in other nations. Whether the legitimate 
government would wish that peril to be incurred, is uncertain; and 
without knowing their will, force is not justified. Cicero said, To me 
any peace with my fellow-citizens seems better than civil war. So Favo- 
nius, T. Quintius, in Livy: so Aristophanes. (See.] 

*13—2 
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2 Profecto gravissima cum sit deliberatio, libertas an 
pax placeat, ut Tacitus loquitur: et difficillimum hoc oxéupya 
woXttixov Ciceroni, ei Tupavvoumeuns Tis TaTpidos TavTi 
TpÓT( Tupavvicos karáAvoiw areipaéov, KAY MEAN dia ToUTO 
epi THY OA\wY 5 TOS kwóvyevew ; An cum patria illegiti- 
mo imperio premitur, omnimodo danda, sit opera ejus de- 
mendi, etiamsi civitas eam ob rem in summum discrimen 
adducenda sit? non debent singuli, quod populi commune 
est, judicium ad se rapere. Illud vero plane iniquum: 

1 Detrahimus dominos urbi servire parate. 
Sicut Sylla, interrogatus quid ita armatus patriam peteret, 
respondit, eXevÜepoa ov aTO T&v TupavvouvTwy, ut eam à 
tyrannis liberem. 

3 Melius Plato epistola ad Perdiccam suadet, cujus verba 
Latine sic posuit Cicero: T'antum contendere in republica, 
quantum probare tuis civibus possis: vim meque parenti, 
neque patrie afferri oportere. Qui sensus et apud Sallus- 
tium exstat: Nam vi quidem regere patriam aut parentes, 
quanquam et possis, et delicta corrigas, tamen importunum 
est, cum prasertim omnes rerum mutationes cedem, fugam, 
aliaque hostilia portendant. Unde non longe abit illud 
Stalli apud Plutarchum in vita Bruti: Tq coQQ xai vour 
&XOVT. dua QavAovs kai avonrous Kwouvevew kal TaparTe- 
aÜai un kaÜrkew* &quum non esse, ut vir prudens ac sa- 
piens improborum et desipientium causa in pericula, et 
turbas se conjiciat. Huc et Ambrosii illud non male referas : 
Adjuvat hoc quoque ad profectum bona existimationis, st de 
potentis manibus eripias inopem, de morte damnatum eruas,: 
quantum sine perturbatione fieri potest; ne videamur jac- 
tantie magis facere causa quam misericordia, et graviora 
inferre vulnera, dum levioribus mederi desideramus. Tho- 

4 Detrahimus dominos urbi servire — uévovs. Bello pratertum sumebat, libe- 
parate] Plutarchus Catone Majore rare Grecos, libertatis non egentes. 
de Antiocho Magno: évowjcaTo alríay (Pag. 342 F.) 
vous “EAAnvas éAevOepoUy, unóiv deo- 


2 Whether liberty or peace be better, is a most difficult point; on 
which individuals ought not to assume the office of judges. [See 
Tacitus, Cicero, Lucan (1. 351), Sylla in Plutarch de Genio Socrat. 
p. 576.] 

3 So Plato says we are not to do violence to our country, or to 
our parents. So Sallust, Plutarch, Ambrose, Thomas Aquinas. 
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mas seditiosam esse dicit interdum quamvis tyrannici regimi- 224 € 
nis destructionem. 
4 Non debet movere nos in contrariam sententiam factum 
Aodis in Eglonem regem Moabitarum: nam aperte testatur Jug. n. 2 
sacra auctoritas, hunc à Deo ipso vindicem suscitatum, man- 
dato scilicet speciali. Neque vero constat hunc Moabitarum 
regem nullum jus imperandi ex pactione habuisse. Nam et in 
alios reges Deus per quos volebat ministros sua judicia exse- 
quebatur, ut per Jehun in Joramum. 9 Reg. ix. 
XX. Maxime autem in re controversa judicium sibi 
privatus sumere non debet, sed possessionem sequi. Sic tri- 
butum solvi Cesari Christus jubebat, "quia ejus imaginem Mart xxi.m. 
nummus prsferebat, id est, quia in possessione erat imperii. 


' Quia Qus imaginem nummus pre- — sessionis. Vide in Historia Genuate 
Jtrebat] Certissimum hocindicium pos- — Bizarum libro xvirr. 





- 4 The killing of Eglon king of Moab by Ehud, Judg. iii. 15, is 
no precedent; he had a special mandate from God. So God in 
other cases exercised his judgments, as by Jehu against Joram, 
2 Kings ix. 

XX. As a general consideration, a private person should not 
assume the judgment of a controverted point, but follow possession. 
So Christ commanded tribute to be paid to Cesar because his image 
was on the coin, that is, because he was in possession of the empire. 


CAPUT V. 
QUI BELLUM LICITE GERANT. 


I. Belli causas effectrices alias vos et subditos. 
esse principales in sua re: IV. Nature jure neminem a bello 
II. Aut adjuvantes in aliena : prohiberi. 
III. Alias instrumentales, ut ser- 
I. T in aliis rebus, ita et in voluntatis actionibus tria 


esse solent efficientium genera, principales, adjuvan- 
tes, et instrumenta. Causa effectrix principalis in bello ple- 
rumque est is, cujus res agitur: in privato privatus: in pub- 
lico potestas publica, maxime summa. An et pro aliis nihil 
moventibus bellum moveri ab alio possit, alibi videbimus. 
Illud interim tenebimus, naturaliter quemque sui juris esse 
vindicem : ideo manus nobis date. 

II. 1 Sed et alteri prodesse que possimus non licitum 
modo, sed et honestum est. Recte qui de officiis scripserunt, 
aiunt, nihil esse lomini utilius homine altero. Sunt autem 
diversa hominum inter se vincula, que ad mutuam opem in- 
vitant: nam et cognati ad opem ferendam coéunt, et vicini 
inclamantur, et qui ejusdem civitatis sunt participes; unde 
illud: Porro Quirites, et quiritari. — Aristoteles dixit, opor- 
tere quemque aut pro se arma sumere, si injuriam acceperit, 


* Solon] Verba hsc Plutarchus re- — xoópuevot rpoBadXovrat kal koXd(ovci 
fert (Vit. Solon. p. 88 D): trav wé- ods ddsxovvras’ Civitatum illa felicis- 
Aemv xddANora olxeirat éxeivn év j — sime colitur, in qua qui injuriam non 
T&v déuovuérar ox Jrrovol py adie — sensere, ei non minus quam qui sensere 


CHAPTER V. Who may lawfully make war. 


I. Asin other things, so in the actions of the will, there are com- 
monly three kinds of efficient causes; the principal, the auxiliary, and 
the instruments. The principal effective cause in war is commonly he 
whose interest is concerned ; in private war, a private person ; in public 
war, a public power, generally a sovereign power. Whether war may be 
made by another, for those who do not themselves stir in it, we shall 
seo elsewhere. In the mean time we hold by this maxim; that by 
Natural Law, every one is the vindicator of his own right: thisis what 
hands were given for. 

II. 1 But further: to help another when we can, is not only lawful 
but proper. Those who have written of Duties, rightly say that nothing 
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aut pro cognatis, aut pro benefactoribus, aut sociis injuria 
affectis auxilia ferro. Et *Solon docuerat beatas fore respub- 
licas, in quibus alienas injurias quisque suas existimaret. 

2 Sed ut cetera desint vincula, sufficit humans nature 
communio, Ab homine enim nihil humani alienum est. Me- 
nandri dictum est [Apud Stob. Tit. xrur.]: 


Injuriarum si improbis auctoribus 
Reponeremus ultionem singuli, 

Nobis putantes fieri quod fit alteri, 

Inter nos juncti conspiratis viribus, 

Non prevaleret innocentis impetus 

Audax malorum; qui custoditi undique 
Jussique poenas quas merentur pendere, 

Aut nulli penitus essent, aut pauci admodum. 


Democriti vero hoe : 'A&wovnévow TuAGpety kara Sovaguv " 
xpi kai n) gra pi&vau* TO pev yap TOLOUTO Oixatov kai a^ya- 
00v  Injuria oppressos defendere pro viribus oportet, et non 
negligere : illud. enim justum bonumque est. Quod sic ex- 
plicat Lactantius: Deus, qui ceteris animalibus sapientiam 
non dedit, naturalibus ea, munimentis ab incursu et periculo 
tutiora generavit. — Hominem vero quia nudum fragilemque 
Jormavit, ut eum sapientia potius instrueret, dedit ei preter 
cetera hunc pietatis affectum, ut homo hominem tueatur, 
diligat, foveat, contraque omnia pericula et accipiat, et 
prestet auxilium. 


se opponunt, ei injuriam captantes pu- — Scen. ii. vers. 12). 
siunt. Huc et illud pertinet Rudente ! Est etiam hoo apud STOBARUM, 
Plauti: Pretorquete injurie prius col- — Serm. xyvi. J.B. 


lum, quam ad vos perveniat. (Act. 111. 


is so useful to man as other men. But there are various ties of men 
to men, which invite them to mutual aid. Relatives in blood unite 
for mutual help, and neighbours are called upon for aid, and fellow- 
citizens. Hence the Roman cry in sudden distress, Porro Quirites, 
et quiritari. Up Romans, for Romans. Aristotle says that every one 
ought to use arms for himself, if he has received an injury, or to help 
relatives, benefactors, allies who are injured. And Solon taught that 
a State was fortunate, in which every one thinks the injuries of others 
his own. 

2 If other ties are wanting, the tie of a common human nature 
is sufficient. Nothing belonging to mankind is indifferent to man. 
So Menander, Democritus, Lactantius. 


Lib. vi. 10, 
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mu, et & quo sunt his simia, sed eus qui its agunt sea 


om) servus, quasi pars ex iege: "mam sur pars nom cartam pars 


ps Ody rpó de Famula tanquam partibus corporis 

alia ad aliud wtere. Quale autem m familm est servus, tale 

m republea est subdicus, ac promde instrumentum imperantis, 

IV. Nee dabtsm quim naturaiter omnes sabditi bello 

Pei: adhiberi possint, sed quosdam speclm lex arcet, wt olim 

rx fone maid ged graec Lacan 
cum sumus Becemsitaus exceptione 


feat et ng dengievungdenun cogar. wise ng 
subditis dieta sunto: nam quse specralma sunt, sum loe tracta- 


? Ratio din, e veteris Philosophie 3 Apud Sroa zcx, Serm. xxm. J.B. 
pleciths popelaribus petita, et subtili 5 Rowe serves] Servima ad rx. AEmo- 
preteres argumentatione fairs, perum idles. (Vers. 547). 
hodie estísfaciet. Dicendam simplciter, * Clericos] Ae Levite olm extra 
Pitas sat Servum haberi pro Inetru- belli munis, ut notatum Josepho: : 4n. 
mentis, quum ita agunt, sut agere cre- — Jud Lib. nr emp.12, § 4. Edu Hed- 
duntur, jose Parentis sat Domini, ut wa.) De clerics vide Nicetam Cheai- 
abeque eo non acturi fuiment ipsi spomte — sten hbro v1; Caroh Calvi Capitalum 
soa. Viderí possupt, que de triplici in Sparmaeo xxvn; in Gratimao c. cle- 
genere Caussarum ad actum alenum ricum. dist. L. et comme XXII. ques- 
evocurrentium scripsimus in Notis ad — tione va. Et emnones quidem sic ha- 
ultimas Editiones Versionis nostrE Gal. bent: sed quanto ilh servati a Grecis 
Hex libelli Pufendorfani De Officio quam a Latinis dihgentius, vide Annam 
Hom. et Civis, Lib. 1. cap. 1, § 27. seu. Comnenam. (Lib. x. cap. 8. $ 7). 
ultimo. J. B. 


III. When we speak of Instruments, we do not here mean 
wespons or the like, but voluntary agents, whose will is moved by 
the will of another. Such an Instrument is a son to a father, a ser- 
vant to a master: So Democritus. So a subject in a State is the 
instrument of the Ruler. 

IV. By Natural Law all subjects may take part in war; but some 
are excluded by special law, as slaves formerly among the Romans, 
and clerical persons now. Which law, like all of that kind, is to be 
understood with an exception of extreme neceasity. 

And so much generally of auxiliaries and subjects: special con- 
siderations will be treated in their own place. 


HUGONIS 


GROTII 


DE JURE BELLI AC PACIS. 
LIBER SECUNDUS. 


CAPUT I. 


DE BELLI CAUSIS, ET PRIMUM DE DEFENSIONE SUI 
ET RERUM. 


similem, aut ne fugiatur. 
XI. Pro rebus defendendis inter- 
fectionem non esse illicitam 


actione ejus, quod nostrum jure natura. 
est, aut nobis debetur, aut XII. Quatenus ea permissa sit 
Í ec poma. lege Mosis. 
III. Pro vita defendenda bellum XIII. An et quatenus Evangelica 
esse licitum. lege permissa sit. 
IV. Contra aggressorem solum XIV. An lez civilis, interfici ali- 
V. In periculo praesente et certo, quem defensionis causa per- 
non opinabils. mittens, jus det, an solam 
VI. ltem pro integritate mem- impunitatem, cum distinc- 
brorum. tione explicatur. 
VIL Maxime pro pudicitia. XV. Quando licita esse possit 
VIII. Licite omitti defensionem singularis dimicatio. 
IX. Defensionem illicitam esse XVI. De defensione in bello pub- 
interdum adversus lico. 
publice valde utilem, ob lee XVII. Eam non licitam ad immi- 
gem dilectionis. nuendam duntawat poten- 
X. Interfectionem Christianis tiam vicini. 
nonesselicitam adarcendam XVIII. Nec in eo, qui justam bello 


causam dedit. 


I. 1 ENIAMUS ad causas bellorum: justificas intel- 

igo: nam sunt et ali; qus movent sub ratione 
utilis, distinctsee interdum ab iis que movent sub ratione justi : 
quas inter se, et a *belli principiis, quale erat cervus in bello 


* Belli principiis] Exordia pugns dixit Virgilius. (Ain. vtr. 40.) 


CumíaPTERL Of the Causes of War ; and first of Self-defense, and 
Defense of our Property. 
I. 1 Let us come to the causes of war; I mean justificatory causes; 
for there are causes which operate on the ground of utility, distinct 


Hist. 15.6, 7. Turni et /Enere, accurate distinguit, Polybius. 


Lib. xlv. 22. 


Biblioth. p. 


Lib. viii. 8. 


Olynia. il. p. 


6. 8. 
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(Las. II. 


At quamquam 
manifestum est harum rerum discrimen, voces tamen con- 
fundi solent, Nam quas causas dicimus justificas, etiam 
principia dixit Livius in Rhodiorum oratione: . Certe quidem 
>vos estia Romani, qui ideo felicia esse bella vestra, quia 
justa sint, pre vobis fertis, nec tam exitu eorum quod 
vincatis, quam principiis, quod non sine causa suscipiatis 
gloriamini. Eodemque sensu apxas moXéuov dixit /Elianus 
libro xir. capite 53, et Diodorus Siculus libro xiv. de bello 
agens Lacedemoniorum in Eleos easdem vocat ^mpodaoceis et 
apyas. 

2 He justificee cause proprie nostri sunt argumenti, ad 
quas illud pertinet Coriolani apud Halicarnassensem: apwrov 
vuiv Tapawe axoretv, ó7ws evae[3ij kai Qixaiav TropiaaÜe ToU 
voAéuov TpóQacw: Id primum vobis curandum arbitror, 
ut piam et justam accipiatis belli causam. Et hoc Demos- 
thenis: wazep oixias, olpat xai sÀotov, kal Tov GAAwWY TGV 
ToLovTwy Ta KaTwOev iaxyvporara elvat det, OUTw xai awpa- 
Eewy Tas apyds xai Tas “vroBécas adnOeis kai Sixaias elvat 
mpoonxe’ Sicut in domibus, et navigiis, rebusque similibus, 


b Vos estis Romani] Certe vix ulla 
gens tam diu constans mansit in spec- 
tandis belli causis. Polybius apud Sui- 
dam voce éufjaivew* [ubi tamen non 
legitur nomen Historici, nec alterius, 
quisquis auctor est verborum illorum.] 
ol ydp ‘Pwpaiot wpdvotay é70i0UvTO 
pndérore ?rpórepoi rds xeipas ésifjaA- 
Aew ois 7réAas* dX’ del Gokeiv duv- 
vomevos éuBaAXeiw els rods voXeuíovs* 
[Apud Suidam est voAXéuovs.] Romani 
summopere id curarunt, ne priores ipsi 
Jinitimis inferrent violentas manus. Sed 
ut semper crederentur in hostem ire ad 
arcendas injurias. Ostendit id Dion 
[Immo Diodorus Siculus, pag. 314, 316, 
JEzcerptorum laudatorum] egregia com- 


paratione Romanorum cum Philippo 
Macedone et Antiocho in excerptis 
Peirescianis. Ejusdem est illud ín ex- 
cerptis legationum : (Fulvii Ursini, ubi 
legitur: dsa +d) Cid robs wadaois 
obdéy olrw omovdaferv, ws Te dtxalious 
éplorac8at worduous. [Ubi videtur 
legendum, évicrac@ai, ut in loco sequ. } 
Rursum in excerptis Peirescianis : a ó- 
Spa ol ‘Pwpaios piroripovvras Okalovs 
évieracbat rods wodéuous, kal unéey 
elk? xai 7rpo?reros Kepi TwWY TOLOVTwY 
Wnpiecba. Valde id student Romani, 
Justa ut bella suscipiant, nihilque tale 
discernant sine causa ac temere. (Pag. 
941, que ex Diodoro etiam.) 

€ IIpojdceis] | AwxaipuaTa dixit 


from those which depend on justice; and these again may be dis- 
tinguished from occasional causes, or the first collision, as the stag in 
the war of Turnus and ZEneas. These are sometimes confounded. 
[See Polybius, Livy, Elian, Diodorus.] 

2 These justificatory causes are properly our subject. The neces- 
sity of just causes for war is acknowledged. [See Dionysius, Demos- 
thenes, Dio Cassius, Cicero.] 
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qua substernuntur firmissima esse oportet, ita in actionibus 
causas ac fundamenta oportet justo ac vero congruere. 
Neo minus hoc Dionis Cassii : $e de Tov Otxatov wacay nas Lib. xli p. 
erpóvoiav moreiacBat. uerá pep yap TovTov xai rj wapa TOV 
rov ioxus eVeA mie cori. avev J exelvov BeBatov ovdey, 
xdv wapaurixa Tis KaTopOwon Tt, Exe’ maxima nobis jus- 
titio habenda est ratio: que st adsit, vis bellica spem 
bonam probet: sin absit, nihil quis certi habet, etiamsi 
prima ex sententia succedant. Et illud Ciceronis: il/a De Rep. t 
bella injusta. sunt, que sunt sine causa suscepta : qui etc 3i 
alibi Crassum reprehendit, quod Euphratem transire voluisset De rinm. i. 
*nulla belli causa. 

3 Quod non minus de bellis publicis quam privatis verum 
est. Hine illa Senecs querela : Homicidia compescimus et gat xev. 
singulas cedes ? quid bella et occisarum gentium gloriosum 
scelus ? Non avaritia, non crudelitas modum novit. . .. Ex 
senatusconsultis plebisque scitis saeva exercentur, et publice 
jubentur vetita, privatim. Habent quidem bella publica auc- 
toritate suscepta aliquos effectus juris, ut et sententiz: de 
quibus agendum infra erit: Sed non eo magis peccato vacant, 


Procopius Gothicorum 111. (cap. 83.) — latum iret in homines non modo nullius 


Adde quie infra hoc libro capitis xx11. 
initio. 

4 "Y'aroBéceis] Sic et Uxdbeoww belli 
dixit Julianus secundo de laudibus 
Constantii. (Pag. 95 B.) 

€ Nulla belli causa] Appianus (Bell. 
Civ. Lib. 11. p. 438) eidem Crasso a 
Tribunis denuntiatum dicit ur woXe- 
pety mois 9apÜvalo:s pndty dédcxover’ 
ne bellum Parthis inferret nulla injuria 
cognitis. "Plutarchus de eodem: xai 
cuviorayro 30ÀÀol  xaXexaíyorres 
elris dyÜpermois obdty dduovciy, dÀX' 
dvoTóvOoi:s groXepsjo cor dew? Coibant 


multi indignantes, esse aliquem, qui bel- 


injuria compertos, sed et pace defensos. 
(Vit. M. Crass. pag. 552 x.) [Locus 
autem Ciceronis, qui heic precedit, a 
Lib. 111. de Rep. nullibi, puto, ita legi- 
tur. Sed apud Avcusrix. De Civ. 
Dei, xx11. 6. ex eodem Libro hec ad- 
feruntur: Nullum bellum suscipitur a 
civitate optima, nisi aut pro fide, aut 
pro salute. J.B.) 

f Publice jubentur vetita privatim] 
Idenf Seneca de Ira 11. cap. 8. Pro 
gloria habita, que, quamdiu opprimi 
possunt, scelera sunt, Adde que infra 
ex Seneca et Cypriano libro 111. cap. 4, 
8 5. circa finem. 


8 Just cause is requisite for public no less than for private war. 


Seneca complains that the State forbids homicide on a small scale, 
but commands it on a large one. It is true that wars undertaken 
by public authority have peculiar jural effects, as public sentences 
have; but they are not therefore blameless, except there be a reason 
for them. If Alexander made war on the Persians without cause, he 
was rightly called a robber by the Scythians, by Seneca, by Lucan, by 
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ni causa subsit; ut merito Alexander, si sine causa in Persas 
et alias gentes bellum arripuit, Scythis apud Curtium, sed et 
&Senecs latro, Lucano predo appelletur, Indorum 'quoque 
sapientibus aracÓaAos, et a *pirata quondam tractus sit in 
criminis societatem : quomodo et ab ejus patre Philippo duos 
Thracis reges regno spoliatos Justinus narrat, fraude latronis 
ac scelere. Augustini illud huc pertinet: Remota justitia 
quid sunt regna, nisi magna latrocinia ? — Convenit talibus 


_ Lactantii illud: énanis glorie specie capti, sceleribus suis 


nomen virtutis imponunt. 

4 Causa justa belli suscipiendi nulla esse alia potest nisi 
injuria. niquitas partis adverse justa bella ingerit, inquit 
idem Augustinus, ubi iniquitatem dixit pro injuria, quasi aói- 
xiav dixisset, cum vellet dicere adixgua. Sic in Romano 
Feciali carmine: Ego vos testor, populum illum injustum 
esse, neque jus persolvere. 

II. 1 Ac plane quot actionum forensium sunt fontes, 
totidem sunt belli: nam ubi judicia deficiunt, incipit bellum. 
Dantur autem actiones aut ob injuriam non factam, aut ob 
factam. Ob non factam, ut qua petitur cautio de non offen- 


& Senece latro] Locus est de Benef. 
1. cap. 18. Non male Justinus Martyr, 
Apologetico 1. [p. 21] rocovrov dd 
Civavrat dpyovres xpd THs adnBeias 
éóEav tTimwvres, Scov kal Ayorai d» 
épnuía* Tantum possunt principes, qui 
opiniones vero praferunt, quantum in 
solitudine latrones : Philo: ol ras peyd- 
Aas épyatduevo: kXoxds, cepvois óvó- 
paci doxris émixptrrovres Ayorelay 
dd\nBéorepov’ Qui magna furta com- 
mittunt, qui honesto principatus no- 


mine obumbrant ea, que re ipsa nihil 
nist latrocinia sunt, (De Decalog. 
Pag. 763 D.) 

! Habet ex ARBIANO, De Expedit. 
Alex. Lib. vri. cap. l. J.B. 

3 Refertur id a Nox10 MARCELLO, 
e Lib. 111. Ciceron. de Republ. Nam 
quum quereretur ex eo [Pirata] quo 
scelere compulsus mare haberet infestum 
uno myoparone : Eodem, inquit, quo tu 
[Alexander] orbem terre. Jn voc. My- 
oparo, pag. 534. Vide etiam Augustin. 


the Indians; and treated as an equal by a pirate. Philip his father 
did the like. Augustine says, Without justice what ts empire, but robbery 
on a great scale? So Lactantius. 

4 A just cause of War is injury done us, and nothing else. Au- 
gustine says, The Injustice (that is the injury) of the adverse party 
makes a war just. The formula of the Roman Heralds [irt declaring 
war] was, I call you to witness that that people is unjust, and does not 
perform tts obligations. 

IL 1 There are evidently as many sources of war as there are 
of Actions at law; for when the judgments of tribunals cease to be 
of force, war begins. Now Actions are either on account of injury 
done, or not yet done: Actions for injury not yet done, are whett 
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dendo, item damni infecti, et interdicta alia ne vis fiat. Ob 
factam, aut ut reparetur, aut ut puniatur: quos duos obliga- 
tionum fontes "recte distinguit Plato nono de legibus. Quod 
reparandum venit, aut spectat id quod nostrum est vel fuit, 
unde vindicationes et condictiones quedam: aut id quod nobis 
debetur sive ex pactione, sive ex maleficio, sive ex lege, quo 
referenda qus ex quasi contractu et quasi maleficio dicuntur ; 
ex quibus capitibus nascuntur condictiones ceters. Factum 
ut puniendum parit accusationem et judicia publica. 

2 Plerique bellorum tres statuunt causas justas, defensio- Bald, ad Lib 
nem, recuperationem rerum, et punitionem : que tria in Ca- 4040.71, 
milli ad Gallos denuntiatione invenias: Omnia que defendi, Belt, Just et 
repetique, et ulcisci fas sit; in qua enumeratione nisi vox '" " 9 
recuperandi sumatur laxius, omissa est persecutio ejus, et 
quod nobis debetur; quam non omisit Plato, cum dixit bella 49.1». 
geri non modo, si quis vi opprimatur, aut expiletur, verum 
etiam si deceptus fuerit, Quicum illud Senecsm convenit : 
ZEquissima vox est, et jus gentium pra se ferens, Redde, De Beng. iil 
quod debes. Et in Fecialium formula erat: Quas nec dede- Liv. 1.32. 
runt, nec solverunt, nec fecerunt, quas res dari, fieri, solvi 
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De Civit. Dei, 1v. 4. J. B. 

b Recte distinguit Plato] Et ante 
eum Homerus: nam cum mulctam per- 
solvere proci Penelopes voluissent, ait 
Ulysses [Odyss. Lib. xxir. vers. 62, 
et seqq.] : 

ovS ei uox warpwia mdvr’ amobocre 
"Osca re v)» tum écri kai e(ro8ev ad 
éxcOetre, ^ 
Ovdd xev ex Ere xeipas euas Anfaua ddvoro, 
IIpiy wacay prnornpas virepBacatnv dmoticas. 


patrias non si mihi raptas 

Restituatis opes, addatisque altera plura, 
Abstineam foedaro manus in sanguine vestro, 
Cuncta prius quam vestra proci delicta luatis. 
Cassiodorus, Lib. v. Epist. 35: Ut qui 
vindictam remisimus, damna | minime 
sentiamus. Adde qum infra hoc libro 
initiis capitum xvi. et xx. 

3 Locus esse videtur, ubi Philoso- 
phus ait, Legislatorem ad duo adten- 
dere debere, injuriam, et damnum: Kal 





security is sought that an offense shall not be committed, or that 
reparation shall be made for an incumbent loss, or an injunction that 
no force be used. Actions for injury done, are either that it be re- 
paired, or punished ; injury to be repaired regards either what is or 
was ours, as when we reclaim our property, or claim an obligation ; 
or it regards what is owing to us, either by contract, or for wrong 
done us, or by appointment of law. An act regarded as punishable 
gives rise to accusation and public trial. 

2 Most writers state three just causes of war; defense, recovery 
of property, and punishment of wrong; which three we find men- 
tioned in the proclamation of Camillus against the Gauls: All that we 
may lawfully defend, recover, revenge. [Compare this with Plato and 
Seneca.] The formula of the Roman Horalds was, What things were 


Bt. 
P 


Lib vi.6 juriam fecerunt. 
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-oportuit: et apud Sallustium in historiis: Jure gentium 
&, res repeto. — Augustinus cum dixit: lJusta bella definiri s0- 
Wu Lent, qua ulciscuntur injurias: vocem ulciscendi generalius 
sumsit pro eo, quod est demere: quod et sequentia ostendunt, 
in quibus non est enumeratio partium, sed exemplorum addi- 
tio: Sic gens et civitas petenda est, que vel vindicare neg- 
lexerit, quod a suis improbe factum est, vel reddere, quod 
per injurias ablatum est. 

3 Hanc naturalem notitiam secutus Indorum rex, nar- 
rante Diodoro, Semiramidem accusabat, 67: mpoxatapyerat 
TOU ToAénov under aówg0eica^ quod. bellum inchoaret nulla 
accepta injuria. Sic et Romani cum Senonibus postulant, 
ne à quibus nullam injuriam accepissent, eos oppugnarent. 
Aristoteles Apodicticon 1r. cap. 11. «oAeuovat yap TOLS T po- 
Tépov aówrgcacv Bellum sumi solet in eos, qui priores in- 
De Abiis Scythis Curtius: Justissimos 
barbarorum constabat: armis abstinebant ‘nisi lacessiti. 
Prima igitur causa justi belli est injuria nondum facta, quse 
petit aut corpus, aut rem. 

III. Si corpus impetatur vi presente cum periculo vits 


. non aliter vitabili, tunc bellum esse licitum etiam cum inter- 


4pós Óvo ravra 6) BXexréov, Tpós Te 
adixiay, kal BXAafgmv. Vide qus se- 
quuntur, pag. 862, Tom. 1x. J. B. 

! Justa bella definiri solent] Servius 
ad 1x. ZEneidos de Romanis : Cum vo- 
lebant bellum indicere, pater patratus, 
hoc est princeps Fecialium, proficisceba- 
tur ad hostium fines: et prefatus que- 
dam solemnia clara voce dicebat, se bel- 


lum indicere propter certas causas : aut 
quia socios leserant, aut quia nec ab- 
repta animalia, nec obnozios redderent. 
(Ad vers. 53.) 

k Nisi lacessiti] Plutarchus Nicia 
(Pag. 539 E): xai yap TÓV "HEUKASd 
WavTwy kpaTeiy duvvóncvov kal wpoe- 
mtxetpovmevov. Herculem etiam cuncta 
subegisse, dum lacessitus se defendit. 


to be given, done, and discharged, they have not given, done, and discharged. 
[See Sallust; Augustine. ] 

3 Such is the natural feeling of Justice among nations. 
Diodorus, Livy, Aristotle, Curtius.] 

Therefore tho first cause of a just war is an injury not yet done 
which menaces body or goods. 

III. If the body be menaced by present force with danger of 
life not otherwise evitable, war is lawful, even to the slaying of the 
aggressor, as we have before said, in proving some private war to be 
lawful. And this right of defense arises from the natural right of 
self-protection, not from the injustice or fault of another who makes 
the danger. And therefore this right of self-protection is not taken 
away, even if the aggressor bo blameless; if, for instance, he be a 

* 


[See 
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fectione periculum inferentis ante diximus, cum ex hac specie, 
ut maxime probata, ostendimus bellum aliquod privatum 
justum esse posse. Notandum est jus hoc defensionis per se 
ac primario nasci ex eo, quod natura quemque sibi commen- 
dat, non ex injustitia aut peccato alterius, unde periculum est. 
Quare etiamsi ille peccato careat, puta quod bona fide mili- Bart. ad I. ut 
tet, aut alium me putet quam sim, aut quod insania aut in- Ju et Jur. 
somniis agitetur, ut evenisse quibusdam legimus, non eo tolle- !. 1 Lc. Unde 
tur jus se tuendi, cum sufficiat, quod ego non teneor id, quod 3). Art 1e. 
ille intentat, pati, non magis quam si bestia aliena periculum Ee J i 
intentaret. ine 2, Dap. 

IV. 1 An et innocentes, qui interpositi defensionem aut * 
fugam, sine qua evadi mors non potest, impediunt transfodi 
aut obteri possint, disputatur. Sunt qui licere id putant, card. q. ss. 
etiam Theologi. Et certe naturam solam si respicimus, Pet. Nav. xl. 
multo apud eam minor est societatis respectus quam propris C Get it 
salutis cura. At lex dilectionis, presertim Evangelicz, quae 
alterum nobis ‘squat, plane id non permittit. 

2 Bene autem dictum est a Thoma, si recte accipiatur, it. 2. q. 64. 
in vera defensione hominem non occidi ex intentione: non *"^ 
quod non interdum, si alia salutis non suppetat ratio, non 


Josephus xvir. Antique Historie: ol — confugere. (Cap. 1x. § 6.) 

mapeXÜórres xal uj) wods [Legendum * Sed illa alterum nobis non praefert, 
videtur após un] 9iavoovuévovs dpxov- — utipse Auctor observavit supra, Lib. 1. 
Tes adlxwy épywy, ol dé eiciww ol Biato- cap. 3, § 3. num. 3. Ceteris paribus, 
pevot kal py 0éXovras Toles duvvoué- — sibiquisque proximus est, Et heic ma- 
vous é$' óxÀa xepeiv* Qui in id ve- gis etiam valet, quod Auctor postea 
niunt, ut in nihil hostile cogitantes — adfert e Thoma Aquinate, calculo suo 
violentas inferant manus, hi sunt, qui — adjecto. Vide de tota hac materia sui 
invitos, cogunt ad arma semet tutature — ipsius defensionis, PuFENDORFIUM nos- 


Rp —H' -——————— o- 


soldier acting bond fide; or if he take me for another than I am, or 
if he be insane or a sleepwalker, such as we read of; it is sufficient 
that I am not bound to suffer what he attempts to inflict; just as if 
a wild beast were to attack me. 

IV. 1 Whether innocent persons, who, interposing prevont the 
defense or flight without which death cannot be avoided may be cut 
down or trampled down, is a question. There are who think it lawful, 
even Divines. And certainly if we only look at Natural Law, that cares 
much less for ties of society, than for the defense of the individual. 
But the law of love, especially tho Evangelical law, which commands 
us to regard another as ourselves, plainly does not permit this. 

2 Thomas Aquinas well says, if it be rightly taken, tlfat a man 
killed in self-defense is not killed by intention: not that somotimes, 


Cap. 7. 


De Esp. Cyr. afficiatur incommodo. 
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liceat destinato id facere, unde mors aggressoris sit secutura, 
sed quod hic mors illa non eligatur, ut quiddam primario 
intentum, sicut in punitione judiciali, sed ut unicum, quod eo 
tempore suppetit; cum is qui impetitus jam est, etiam illo 
tempore malle debeat tale aliquid facere, quo alter absterrea- 
tur, aut debilitetur, quam quo intereat. 

V. 1 Periculum presens hic requiritur, et quasi in 
puncto. Fateor quidem, si insultator arma arripiat, et qui- 
dem ita ut appareat eum id facere occidendi animo, occupari 
posse facinus: nam in moralibus, ut et in naturalibus punc- 
tum non invenitur sine aliqua latitudine: sed multum fallun- 
tur et falunt, qui metum qualemcumque:ad jus occupands 
interfectionis admittunt. Vere enim dictum est a Cicerone 
primo de officiis: plurimas injurias a metu proficisci, cum is, 
qui nocere alteri cogitat, timet, ne nisi id fecerit, ipse aliquo 
Clearchus apud Xenophontem : : xai 
"yap olóa on ayOperovs, Tous mev ex Oua[JoA gs, rovs Se e£ 
vroN,ías, ot poBnbevres addr ovs, Piacoa: Povdopevor mpiv 
aaÜeivy, eroigcav avxkea Ta Kaka Tous oure meAAovTas, oUT€ 
[BovAouévovs ToiovTov ovóev: multos ego novi, qui calumnia 
adducti aut suspicione, dum metuunt alios, et pravenire 
malunt quam perpeti, atrocissimis malis eos affecerunt, qui 
nihil tale facturi fuerant, ac ne cogitaverant quidem. Cato 
in oratione pro Rhodiensibus: quod illos dicimus voluisse 


trum De Jure Nat. et Gent. Lib. 11. 
cap.5. J.B. 

' Periculum presens; Hujus distinc- 
tionis usum egregium vide apud Aga- 
thiam iv. [ubi de cede Gubazi, c. 1. 2.] 
Apud Thucydidem Octavo Phrynichus : 
oTi averlpBovoy oi nén «ig wept tis 
Wuyxis 9v éxelvove kiwóvvevovrt Kai 
Touro kai aXXo i dv dpacat paddov 
yUrd Tov éyBicrwy aitrdy d:apbapi- 


vat’ Cariturum invidia, si ipse jam 
in vite per ipsos adductus periculum, et 
hoc et aliud quidvis aggrediatur potius 
quam ab hominibus inimicissimis perdi 
se sinat. [Locus est 8 50. Sed ubi ca. 
sus alius est, quam de quo heic agitur. 
J. B.] 

» Ita quoque habet in Ezcerptis er 
Trag. et Com. Gracis, pag. 390: quam- 
quam verba ceteroquin non plane sint 


if no other way of safety appear, it may not bo lawful to do that of 
set purpose, which will cause the death of the aggressor, but that 
such death is not chosen as something primarily intended, as in judi- 
cial punishment it is, but it is chosen as the only thing which is then 
possible; since he who is attacked, even then ought to do anything 
by which the assailant may be scared away, or deprived of power, 
rather than by which he may bo killed. 

"V. 1 Present danger is here roquired, and imminent in a point 

* 
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facere, id nos priores facere occupabimus? — Insignis est 
illa apud Gellium sententia : Gladiatori composito ad pug- wa. 
nandum pugna luec proposita, sors est, aut occidere, si oc- 
cupaverit, aut occumbere, si cessaverit. | Hominum autem 
vita non tam iniquis, neque tam indomitis necessitatibus 
circumscripta est, ut idcirco prior injuriam facere debeas; 
quam nisi feceris, pati possis. Et apud Ciceronem alio loco 
non minus recte: Quis hoc statuit unquam, aut cui concedi tit. it Quint. 
sine summo omnium periculo potest, ut eum jure potueritix — 
occidere, a quo metuisse se dicat, ne ipse posterius occide- 
retur? Locum hic habet illud Euripidis : 

El ydp ao” fpeXXev às ov djs kreivew méors, 

Xp!) kai oe pedrAev, ws xpóvos OíOev sraptv. 

Te si, ut ais, interficere vir voluit 5tuus, 

Voluisse sat erat et tibi, ubi n foret. 
Cui geminum est  Thucydideum illud: to 4éAXov ev aQavet Lib. i. 42. 
ert KevTat, «ai ovx à£iov erapÜcrras atr@ pavepav €yOpav 
mon Kat ov peAAovoay kxrgcacOak Futurum in incerto adhuc 
est: nec quemquam oportet eo commotum inimicitias susci- 
pere, non jam futuras sed certas. Idem Thucydides quo loco ri. iu. es. 
mala seditionum quie Graecas civitates incesserant diserte ex- 
plicat, ponit et hoc in vitio: o pbasas TOV ueAÀorra kakov 
T: Ópqv émnreiro: laudabatur qui malum facinus quod fac- 
turus erat alter ipse occupasset. Livius: " Cavendo ne me- Liv. ui es. 
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eadem. Sed dicere debuit meus: loqui- 
tur enim Merope de viro suo, a Poly- 
phonte fratre interfecto. Fragmentum 
est e Cresphonte, apud Aulum Gellium, 
Lib. vir. c. 3. unde quedam supra ad- 
tulit. J. B. 

m Cavendo ne metuant homines, me- 
tuendos ultro se efficiunt] Ut Cesar, qui 
cum rempublicam occuparet, dicebat 
adversariorum metu se eo adductum. 


Locus est egregius apud Appianum 
Civilium 11. [Nihil tale reperitur in toto 
illo libro nec alibi, quod sciam, apud 
Appianum. "Videtur Auctor noster in 
animo habuisse quod aiebat Jul. Caesar 
in literis ad Senatum, dum in armis esset 
Pompeius, iniquum fore, se cogi, ut ea 
deponeret, quippe qui sic hostibus tra- 
deretur: Apud Dion Cassium, Lib. 
XLI. init. pag. 171 c. .Ed. H. Steph. 


of time. 


I confess indeed that if the aggressor be taking up weapons, 


and in such a way that he manifestly does so with the intent to kill, 
the deed may be anticipated ; for in moral things, as in natural, there 
is no point without a certain latitude: but they are in great error who 
allow any fear [however slight] as a right of killing for prevention. 
It is well said by Cicero that most injuries proceed from fear, he who 
meditates hurting another, fearing that if he do not do so, he will 
suffer some evil. So Clearchus in Xenophon, Cato for the Rhodians. 
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tuant homines, metuendos ultro se efficiunt, et injuriam a 
mobis repulsam, tanquam aut facere aut pati mecesse sit, 


injungimus aliis. 


In tales non male convenit illud . Vibii 


Crispi a Quintiliano laudatum, Quis tibi sic timere permisit ? 
Lib. lv. p.640. Etiam Livia apud Dionem ait, infamiam eos non effugere, qui 


facinus quod timent, occupant. 


2 Quod si quis vim non jam presentem intentet, sed 
conjurasse aut insidiari compertus sit, si venenum struere, si 
falsam accusationem, falsum testimonium, iniquum judicium 
moliri, hunc nego jure posse interfici; si aut aliter evadi 
periculum potest: aut non certum satis est aliter evadi non 
posse. Plerumque enim interposita temporis mora ad multa 
remedia, ad multos etiam casus patet: ut dici solet, inter os 
et offam: quamquam non desunt et Theologi, et Juriscon- 


sulti, qui indulgentiam suam 


Neque enim À PPIANUS, dict. Lib.11. pag. 
448. ubi de eadem re, ullam metus men- 
tionem facit, Vitio memorie igitur 
Auctor duos istos Historicos inter se 
confudit, Adde dictum aliud ejusdem 
C.£8ARI8 apud SuETON. in Jul. c. 30. et 
PLUTARCBUM, Vit. Ces. p. 7304. J.B.] 

6 Innuit locum Deuter. xxii. 25, 26. 
unde tamen, si series orationis perpen- 
datur, non potest elici, saltem directe, 
pudicitiam vite adequari. J. B. 

» Pudicitiam vite adequet] Seneca 
de Beneficiis primo, capite undecimo: 
Prozima ab his sunt sine quibus possu- 
mus quidem vivere, sed ut mors potior 


sit, tanquam libertas, et pudicitia, et mens 


Sed et 


bona. Paulus Sententiarum v. tit. xxiii. 
83. qui latronem cedem sibi inferen- 
tem, vel alium quemlibet stuprum inferen- 
tem occiderit, puniri non placuit. Alius 
enim vitam, alius pudorem publico faci- 
nore defendit. Augustinus libro r. de 
Libero Arbitrio : Lex dat potestatem 
vel viatori ut latronem, ne ab eo ipse oc- 
cidatur, occidat ; vel cuipiam viro aut 
Semine ut violente sibi stupratorem irru- 
entem, aut post illatum stuprum, si pos- 
sit, interimat. (Cap. 5. Ita hunc locum 
Augustini Auctor noster laudaverat; 
unde in sequentibus Edd. fecerant, ante 
aut post illatum stuprum &c. nulla ne- 
cessitate, posito etiam sensu, quem Auc- 


longius extendant. 


[Seo.] Gellius says, a man is not to act like a gladiator, who must 
kill or be killed. So Cicero, quoted by Quintilian: Euripides, Thu- 
cydides, Livy. Quintilian quotes, Who allowed you such fear? And 


so Livia in Dio. ([See.] 


2 If any one direct against us violence not present; as if he make 
a conspiracy, or lay an ambush, or put poison in our way, or assail us 
with a false accusation, false testimony, or iniquitous judgment; I 
deny that he may be lawfully slain, if either the danger may be 
otherwise avoided, or it be not certain that it cannot be otherwiso 
avoided.' For delay allows recourse to many remodies and many 
chances; as we say, between the cup and the lip. Although thero 
are not wanting both Jurists and Divines who extend the indulgence 
further. But tho other opinion, which is the better and safer, is also 


not without its authorities. 
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altera, qus melior tutiorque sententia est, suis non caret Baldus in 1 
auctoribus. L Es re et 


VI. Quid dicemus de periculo mutilationis membri ? v4 ion Im 
Sane cum damnum membri, presertim e praecipuis, valde sit $555, 4 1. 
grave, et vite quasi squiparabile: adde quod vix sciri queat Cara ín ciem. 
gn non periculum mortis post se trahat, si aliter vitari nequeat, de Homtctd. 
putem intentantem periculum occidi recte posse. Ib. p $81. 

VIL Pro pudicitia quin idem liceat, controversiam vix Bj. in verb 
habet, cum non tantum communis estimatio, sed et lex 2+ 
Sdivina "pudicitiam vite adsequet. Itaque Paulus Juriscon- Lio. v. ree. 
sultus dixit pudorem tali facinore recte defendi. Exemplum $9. i c 
habemus in Tribuno Marii a milite occiso ?^apud Ciceronem 
et Quintilianum : sed et a feminis occisorum in historiis exstant. 
Chariclea apud Heliodorum talem interfectionem vocat " auvrze 
vouoy THs eis awpoovvg» UBpews, justam defensionem ad 
arcendam injuriam in castitatem. 


tor putavit inesse; Sed ille sensus mi- 
nime congruit cum serie orationis; unde 
SAMUEL RacnuaLIUS, Tract. De Puellis, 
§ 23. recte heic observavit dudprnua 
quoddam prnpoy:xdy: quum Editiones 
et recentiores, et vetustiores, habeant 
tantum : ante illatum stuprum. Ita et 
ultima Parisina, a Monachis Benedictinis 
curata, Sic etiam dudum locus adlatus 
est a Cu3acio, Not. in Jul. Paul. Re- 
cept. Sent. quamvis in Editione Cl. 
Schultingii, v. 23, 8, pag. 508. legatur, 
aut ill. stupr. mendo ex Editione Fa- 
brotti orto, et satis per se manifesto, 
etai alis Editiones non illud arguerent. 

© Apud Ciceronem] Vide et Plutar- 


VI. What shall we say of peril of mutilation of limb ? 


chum Mario. [Pag. 413. Locus autem 
Ciceronis est Orat. pro Mil. c. 4. et 
Quintiliani Declamatio, cui titulus, Tri- 
bunus Marianus. J. B.) Marsquoque 
Deorum judicio absolutus dicitur, inter- 
fecto eo, qui filie ipsius stuprum infe- 
rebat. Testis Apollodorus bibliothecw 
ut. (Cap. xiii. 8 2. Ed. Gal.) Adde 
insignem historiam apud Gregorium 
Turonensem libro nono. 

7 Locus est in Lib. 1. non longe ab 
initia, ubi ita Virgo loquitur : “Ooo: 26 
Tpós nüuv [avipnobe}] dubPvns vóuo 
wal éxéixlas kal els cwppocivny UBpews 
TexóvÜare. Pag. 7. Edit. Bourdelot. 
J. B. 


Since 


the loss of a limb, especially of a principal one, is very grievous, and 
nearly equal to loss of life; and since, moreover, it can hardly be 
known whether it do not bring in its train loss of life; if it cannot 
otherwise be avoided, I think the author of such danger may be slain. 

VII. Whether the same be lawful in defense of chastity, can 
scarcely be doubted, since not only common estimation, but the 
divine law, makes chastity of the same value as life. [He refers to 
Deut. xxii. 25, Ifa man find a betrothed damsel in the field, &c., the 
man shall die; which J, B. observes, hardly justifies his saying that 
chastity is on a par with life.] And so Paulus the Jurist decided. 
An example occurs in a Tribune of Marius, killed by a soldier, in 

14—2 


Boto, d. loco. 
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VIII. Quod autem diximus supra, quanquam occidere 
parantem occidere licet, laudabilius tamen eum facere qui 


, occidi quam occidere malit, id nonnulli ita concedunt, ut exci- 
piant personam multis utilem : Sed mihi hanc patientis con- 


trariam legem omnibus illis imponere, quos vivere aliorum 
interest, parum tutum videtur. Itaque restringendum id 
arbitrer ad eos, quorum officium est ab alis vim arcere, 
quales sunt socii itineris ea lege contracti, et rectores publici, 
quibus illud Lucani aptari potest [Lib. v. vers. 685, et 
8eqq. |: 

PCum tot ab hac anima populorum vita salusque 

Pendeat, et tantus caput hoc sibi fecerit orbis, 

Seevitia est voluisse mori. 


IX. 1 Contra vero evenire potest, ut quia invasoris vita 
multis sit utilis, occidi is sine peccato nequeat: nec id tantum 
ex vi legis diving, sive veteris sive nove, de quibus egimus 
Supra cum regis personam sanctam esse ostendimus, sed ipso 
etiam nature jure. Nam jus nature, quatenus legem signi- 
ficat, non ea tantum respicit, qu: dictat justitia, quam exple- 
tricem diximus, sed aliarum quoque virtutum, temperantia, 
fortitudinis, prudentis actus in se continet, ut in certis circum- 


P Cum tot ab hac anima] Curtius 5 At vero quemadmodum manifesta 
Lib. 1x. Sed cum tam avide manifestis — est injuria, et intoleranda, Principis, qui 
periculis offeras corpus, oblitus tot civium —— sine ulla caussa privatum subditum ine 
animas trahere te in casum. (Cap. 6. — vadit, vite ipsius imminens: ita utilitas 
num. 8). ad Rempublicam reditura, si Innocens 


Cicero and Quintilian. There are also examples of men in such cases 
killed by women. Such Chariclea in Hierocles justifies. — [See.] 

VIII. Though, as we have said, it be lawful to kill him who is 
preparing to kill, yet he acts more laudably who would rather be 
killed than kill; this is granted by some, making the exception of a 
person whose life is important to many. But to impose this rule, con- 
trary to forbearance, on all whose lives concern other persons, seems 
very unsafe. It must, I think, be restricted to those whose duty it is 
to protect others from force; such as companies on the road, who 
are under such an engagement, and public Rulers: as Lucan says. 
[See.] 

IX. 1 On the other hand, it may happen that because the life of 
the aggressor is useful to many, he cannot be killed without sin; and 
that, not only by the divine law, but by Natural Law. For Natural 
Law not only respects what corrective justice dictates, but also con- 
tains in itself acts of other virtues, as temperance, fortitude, prudence, 
as in certain circumstances not only good but obligatory. Now bene« 
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stantiis, non honestos tantum sed et debitos. Ad id vero, 
quod diximus, caritas nos obstringit. 

2 Nec ab hac sententia dimovet me Vasquius, cum ait Lin 1. cont. 
principem, qui innocentem insultet, desinere principem esso "^ '* 
ipso facto: quo vix quicquam potuit dici aut minus vere aut 
magis periculose. Nam sicut dominia, ita et imperia non amit- 
iuntur delinquendo, nisi lex id statuat. Qus autem hoc de 
imperiis statueret lex, ut delicto in privatum amitterentur, 
nusquam reperta est, nec repertum iri credo: summam enim 
rerum confusionem induceret. Quod autem Vasquius et huic, 
et aliis multis illationibus fundamentum ponit, imperia omnia 
parentium non imperantium utilitatem spectare, id etiam si 
verum universim esset, ad rem non faceret: non enim statim 
res deficit, cujus utilitas aliqua. in parte deficit. Quod vero 
addit, reipublies incolumitatem a singulis propter se deside- 
rari, atque ideo debere quemque etiam toti reipublice suam 
salutem anteponere, non satis cohwret. Nam nostri quidem 
causa rempublicam salvam esse volumus, sed non tantum 
nostri, verum et aliorum $8. 

3 Falsa enim et a sanioribus philosophis rejecta est 
opinio *existimantium amicitiam ex sola indigentia natam, 


patiatur se interfici, dubia admodum q Eristimantium amicitiam ex sola 
est, ne quid gravius dicam. De ea re indigentia natam] Refutat perniciosam 
egimus uberius in nostris ad hunclocum — hanc opinionem Seneca libro 1. de Be- 
Notis Gallicis. J. B. neficiis capite 1. et libro 1v. cap. xvi. 


—M M— M— — — PER a 


volence binds to act as wo havo said. 

2 Vasquius says that & prince, when he insults an innocent man, 
ceases to be a prince: but nothing can be less true or more danger- 
ous. For as ownership, so political authority, is not lost by delin- 
queucy, except the law so direct. But thero never was a law that 
such authority should cease by an offence against a privato person ; 
and I believe, never will be. And what Vasquius lays down as the 
foundation of this and many other inferences, that all authority looks 
to the good of those who obey, not of those who command, even if 
it were universally true, is nothing to the purpose. For a thing does 
not fail because its utility in some one point fails. What ho adds, that 
the safety of the community is desired by each for his own sake, and 
therefore each must prefer his own safety to that of the community, 
does not hang together. For we desire the safety of the community for 
our own sake, but not our own sake only, but that of othersalso. [J. B. 
doubts whether this be conclusive. | 

8 The opinion of thoge who think that friendship arises from need 
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cum sponte et natura nostra ad eam feramur. Ut vero meo 
unius bono multorum admodum bonum prsferam; caritas 
De Clement. monet sspe, imperat interdum. Hic illud Senece pertinet: 
* Principes regesque, et quicumque alio nomine sunt tutores 
status publici, non est mirum amari ultra privatas etiam 
necessitudines. Nam si sanis hominibus publica privatis 
potiora sunt, sequitur, ut ts quoque carior sit, in quem se 
De ome, respublica convertit. Ambrosius: Sibi cum quisque arbi- 
tretur gratius excidia patrie depulisse, quam propria peri- 
DeBew cula. Is quem dixi Seneca: Callistratus et Rutilius, hic 
Athenis, ille Rome, reddi sibi penates suos noluerunt clade 
communi: quia satius erat duos unico malo affici, quam 

omnes publico. 
X. 1 Si cui periculum immineat accipiends= alapm, aut 
mali similis, huic quoque jus esse id arcendi cum cede ini- 
Ren vu ‘oc. mici, sunt qui putant. Ego, si mera justitia expletrix 
Byiv. fay taYerbo respiciatur, non dissentio. Quanquam enim insqualia sunt 
mors et alapa, tamen qui injuria me parat afficere, is mihi 
tad. Lopes oo ipso dat jus, hoc est, *facultatem quandam moralem adver- 


T Principes regesque] Plutarchus — Proinde qui morte propria dominos suos 
Pelopide initio (pag. 278 D): dperns — a morte redimunt, recte quidem hoc fa- 
mperoy épyov owlew TÓv dxavra — ciunt, si potius salutem anime sue quam 
dd\Ad@ cwtovra* primum virtutis opus — liberationem aliene corporis in causa 
servare servantem cetera. Cassiodorus — constituunt : cum enim eis conscientia 
de Amicitia: Si manus oculorum obse- — dictet, quod fidem dominis suis debeant 
quio vibratum in aliud membrum sen- — ezhibere, videtur eliam consonum rationi, 
serit gladium imminentem, ipsa suum quod sue vite corporali vitam domino- 
minime discrimen attendens, plus alii rum debeant anteferre. Deinde rursus : 
quam sibi timens, gladium excipit. Post: ^ Dilectione itaque, e maxime pro salute 


only, is false, and rejected by the soundest philosophers; for we have 
a natural tendency to friendship. And that I should prefer to my sole 
good the good of many, benevolence often counsels, sometimes com- 
mands. So Seneca and Ambrose. [See.] 

X. 1 Ifany ono be in danger of receiving a buffet, or the like 
evil, some hold that he has a right to protect himself by killing his 
enemy. If merely corrective justice be regarded, I do not dissent. 
For though a buffet and death gre very unequal, yet he who is about 
to do me an injury, thereby gives me a Right, that is a moral claim 
against him, tn infinitum, so far as I cannot otherwise repel the evil. 
And even benevolence per se does not appear to bind us to the advan- 
tage of bim who does us wrong. But the Gospellaw has made every 
such act unlawful: for Christ commands us to take a buffet, rather 
ihan hurt our adversary; how much lees may wo kill him? We must 
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sus se in infinitum, quatenus aliter malum illud a me arcere 
nequeo. Caritas quoque per se non videtur nos hic obstrin- 
gere in gratiam nocentis. At lex evangelica omnino tale 
factum illicitum reddidit: jubet enim Christus alapam accipi 
potius quam adversario poceatur; quanto magis occidi eum 
vetat alaps effugiendze causa ? Quo exemplo monemur cavere 
a dieto Covarruvis, non pati humanam cognitionem, juris Dict. $1. p. s. 
naturalis non ignaram, quicquam naturali ratione permitti, Furona. 
quod apud Deum, qui ipsamet natura est, non sit idem per- 
missum. Nam Deus, qui ita auctor est natura, ut et supra 
naturam agat libere, jus habet, nobis leges prsescribendi etiam 
de his rebus, que natura sua liber; indefiniteeque sunt: mul- 
toque magis ut debeatur id quod natura honestum est, etsi 
non debitum. 

2 Mirum autem est, cum Dei voluntas in Evangelio tam 
diserte appareat, inveniri Theologos, et Christianos Theologos, Navarr. 154 
qui non modo cedem recte putent admitti, ut alapa vitetur, ul. jul. 11. ue 
sed et accepta alapa, si qui eam impegit fugiat, ad honorem Bai o. R 
ut aiunt recuperandum: quod mihi a ratione et pietate valde 


Tai TOV Xeipov adixwy dpEavri, dÜcov 
elvai. Ad Thebas cum venisset, civis- 
que Thebanus factus esset, ibi interiit ab 


multorum, potest quis salubriter morti 


Suum corpus exponere. 
* Facultatem quandam | moralem) 


Apollodorus Lib. 11. de Lino agens: 
adixopevoe 82 els Ogflas kai OnBaios 
yevógevos, Urd 'HpaxAéovse Tj) kiQapa 
arnyels doreÜavey. éxixrdryiEavta yap 
aitov ÓpyicÜeic awéxre:ve’ dixny de 
érayovray Tivwy avtTw povou, Tapave- 


Hercule percussus cithara: nam cum 
Linus feriisset Herculem, iratus Hercules 
mortem ei intulit, reusque a nonnullis 
Jactus patrate cedis, legit in judicio 
legem Rhadamanthi, qua insons pronun- 
tiatur, si quis nocuerit ei, qui vim prior 


yre róuor 'PaóaudyÜvos, 0s áv auóvn- — intulerit. (Cap. iv. 8 9). 


therefore beware of the doctrine of Covarruvias, that with Natural 
Law in our minds, we cannot conceive anything permitted by natural 
reason which is not permitted by God, since God is Nature itself. For 
God, who is tho author of nature in such a way that he is above Nature, 
has a right to prescribe laws to us concerning the things which by 
nature are free and undetermined; much more, that that bo duty 
which by nature is good, though not duty. 

2 It is wonderful, since the will of God appears so clearly in the 
Gospel, that there should be found Theologians, and Christian Theo- 
logians, who not only think killing may be permitted to avoid a buffet, 
but even when a buffet has been reccived, if the striker flies, for the reco- 
very of honour, as it is called. This seems to me very far removed from 
reason and piety. For honour is an opinion of one’s own excellence; 
and he who bears such an injury shews himself excellently patient, and 
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alienum videtur. Nam honor est opinio de excellentia: at 
qui talem fert injuriam, is patientem se excellenter ostendit : 
atque ideo honorem auget magis, quam minuit: nec refert, si 
quidam corrupto judicio virtutem hanc in probrum confictis 
nominibus traducant: perversa enim illa judicia nec rem nec 
rei seatimationem immutant. Nec Christiani veteres hoc tan- 
tum viderunt, sed et philosophi, qui dixerunt pusilli esse animi 
contumeliam ferre non posse, ut alibi ostendimus. 

3 Hine etiam liquet, quam non probandum sit, quod a 


goto, ar. & plerisque est traditum, defensionem cum interfectione esse 
in Lib wt licitam, jure scilicet. divino (nam de solo naturse jure, quo 
owt. Jure. minus ita sit, non disputo) etiam si quis fugere sine periculo 
Veque p, Possit, quia fuga scilicet ignominiosa sit, in nobili prsesertim 
Sy. iP homine. Atqui nulla hic ignominia est, sed falsa qusedam 


ignominie opinio, spernenda ab omnibus iis, qui virtutem et 

sapientiam sectantur: qua in re gaudeo me assentientem 

Ineddi.ca habere inter Jurisconsultos Carolum Molineum. Quod de 

Alex. cons. ee l| . ee 

Ly. alapa et fuga dixi, idem dictum volo de aliis rebus, per 
quas vera existimatio non leditur. Quid si vero dicat aliquis 
de nobis, quod creditum apud bonos existimationem nostram 
delibaret ? Hunc quoque occidi posse sunt qui doceant: 

Petr. Nava. mendose admodum, et contra nature quoque jus: nam inter- 


i. 3. n. 376. AK" 4 . 
fectio ista non est modus aptus ad tuendam existimationem. 
® Vide supra, Lib. 1. cap. iii. § 2. t Et inde sumta lez x11. Tabularum] 
num.2. J. B. Addi potest ler Wisigotthorum libro vit. 


80 increases his honour rather than diminishes. Nor does it make any 
difference if some of corrupt judgment turn this virtue into a disgrace 
by artificial names: for those perverso judgments neither change the 
fact nor its value. And not only the ancient Christians said this, but 
also the philosophers, who said it was the part of a little mind not to 
be able to bear contumely, as we shall shew elsewhere. 

3 Hence it appears also that that is wrong which is delivered by 
most writers, that defense with slaying is lawful, that is by Divine Law, 
(for I do not dispute that it is by Natural Law,) when flight without 
danger is possible: namely, because flight is ignominious, especially 
in à man of noble family. In truth there is, then, no ignominy, but 
a false opinion of ignominy, to be despised by those who follow virtue 
and wisdom. In this matter I rejoice that I have with me tho opinion, 
among the Jurists, of Molinseus. 

What I have said of a buffet and of flight, is to be understood of 
other things, by which our true estimation is not damaged. 

But if any one say something of us, which if believed, would 
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XI. Veniamus ad injurias, quibus res nostree impetuntur. 
Si expletricem justitiam respicimus, non negabo ad res con- 
servandas raptorem, si ita opus sit, vel interfici posse: nam 
qui inter rem et vitam est insqualitas, ea favore innocen- 
tis et raptoris odio compensatur, ut supra diximus: unde 
sequitur, si id jus solum respiciamus, posse furem cum re. 
fugientem, si aliter res recuperari nequeat, jaculo prosterni. 
Demosthenes oratione in Aristocratem: ef7 ov dewov, wp. 
yn kal Ocol, xai pavepes srapavouov, ov uovov Tapa Tov 
eyerypapu.eyov vonwov, aAÀd xal mapa Tov Kowov amavTwv 
avOpwrwy vóuov, TOv ayovta xai dépovra Bia Taya ev 
eroAeníov poipg, un eteivai por auvverOa’ Nonne hoc per 
Deos durum atque injustum est, nec scriptis tantum legibus, 
sed et communi inter homines legi contrarium, ut non sinar 
ot uti adversus eum, qui hostiliter res meas rapiat ? 
Nec obstat caritas per modum pr:scepti, lege divina huma- 
naque seposita, nisi res sit, que minimum valeat, ac proinde 
contemni mereatur: quam exceptionem recte nonnulli ad- 
jiciunt. i; 

XII. 1 Quis sensus sit legis Hebrew videamus, cum 
qua congruit et lex Solonis vetus, quam Demosthenes adver- 
sus Timocratem commemorat, ‘et inde sumta lex xu. Tabu- 


tit. iL cap. xvi. et Capitulare Caroli — barda, qui nocte alienam curtem ingre- 
Magni Lib. v. cap. 191. Lege Lango- ditur, nisi ligandum se preebeat, occidi 


detract from our reputation among good men, what then? "There are 
who teach that he also may be slain: very wrongly, and even contrary 
to Natural Law; for such slaying is not a course fitted to protect our 
reputation. 

XI. Let us come to injuries by which our property is attacked. 

If we regard corrective justice, I do not deny that in order to pre- 
serve our goods, the robber, if need be, may be killed; for the differ- 
ence that there is between things and life, is compensated by the 
preference to be given to the innocent, and the condemnation in- 
curred by the robber, as we have said. Whence it follows that if wo 
regard Natural Law alone, the thief flying with his plunder may, if the 
goods cannot otherwise be recovered, be slain with a missile. So 
Demosthenes against Aristocrates.  [See.] Nor does benevolence 
oppose this as a command; setting aside human and divine law; 
except the thing stolen bo a trifle which may be contemned ; an excep- 
tion rightly added by some. 

XII. 1 Let us look at the sense of the Hebrow Law, (Exod. 
xxii. 2) with which agrees the law of Solon, and of the Twelve Tables, 
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larum ; et !Platonis scitum nono de legibus Nam omnes 

iste leges in hoc conveniunt, quod furem nocturnum a 

foto d. lx»: diurno distinguunt: de ratione legis ambigitur. Quidam id 
135 Jase unum putant spectatum, quod noctu discerni nequeat is qui 
de4ct in, venit, fur sit, an sicarius, et ideo tanquam sicarium posse inter- 
in fj Alii discrimen in hoc positum existiment, quod noctu, 
1^5, 2*3. quia fur ignotus sit, res minus videantur posse recuperari. 
Aug. cori» Mihi legum conditores nec hoc nec illud proprie videntur 
dime ae spectasse; sed hoc voluisse potius, directe rerum causa inter- 
Homicid. ‘ : . . . 
Lead cap. fici neminem debere: quod fleret, exempli causa, si fugi- 
n. 66. entem inermem ?telo prosternerem, ut illo interemto rem 
meam reoiperem : sed si ipse in periculum vite: adducar, tuno 

mihi licere a me avertere periculum etiam cum periculo vit» 

aliens: nec obstare mihi quod me in id discrimen adduxerim, 

dum rem meam cupio retinere, aut occupatam extorquere, aut 

furem capere, nam in his omnibus nihil mihi posse imputari, 

qui verser in actu licito, nec cuiquam injuriam faciam, cum 

utar meo jure. 

2 Discrimen ergo nocturni et diurni furis in hoc positum 
est, quod noctu vix sit copia testium adhibendorum : atque. 


potest. [Lib. r. Tit. xxiv. cap. 1.] 

! Nüxrop o&pa els olxlav eloíovra 
évl xiowg xpnudmTwov édy éXavy xrelvy 
vis, kaÜapós écro. Pag. 874 B. Tom. 
It. Ed. H. Steph. J.B. 

2 Addidi vocem hanc inermem, que, 
quamquam in omnibus Editionibus desit, 
omnino necessaria est, ut series orationis 
constet, et species ista differat a se- 


quente, in qua Far etiam fugere mani- 
festo supponitur, sed ita ut se telo 
defenderet, Vel sic tamen non satis 
firma et cohwrens est Auctoris nostri 
ratiocinatio. Vide Notas Gallicas in 
b. 1. Adde Purenporri nostri Caput 
antea indicatum. J. B. 

> Exceptio illa ideo additur, quod 
interdiu facile cognosci aut capi Fur 


and Plato's Laws. These laws all agree in distinguishing the noctur- 
nal from the diurnal thief*. Some think that this is because by night 
wo cannot tell whether he is a thief or a murderer, and therefore may 
kill him as à murderer. Others think it is because by night we havo 
less chance of recovering the property. I think that neither is the 
true ground ; but this; that no one ought to be slain directly for the 
sake of mere things, which would be done if I were to kill an unarmed 
flying thief with a missile, and so recover my goods: but if I am 
myself in danger of life, then I may repel the danger even with danger 
to the life of another; nor does this cease to hold, however I have 
como into that danger, whether by trying to retain my property, or 
to recover it, or to capture the thief; for in all these cases I am acting 
lawfully according to my right. 

| * See Elements of Morality, 665. 
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ideo, si occisus fur reperiatur, facilius credatur ei, qui a se 
vitse tuends causa dicat furem interemtum, repertum scilicet 
cum aliquo instrumento, quo nocere posset. Id enim lex He- 
brea requirit, agens de fure reperto OVID: quod quidam 
transferunt in perfossione; alii forte melius, cum perfossorio 
instrumento : quomodo et Jeremis ii. 84 ea vox a doctis- 
simis Hebrsorum exponitur. Ducit nos ad hanc interpreta- 
tionem lex duodecim tabularum, qus; furem diurnum occidi 
vetat, *addita exceptione, nisi se telo defenderit. Adversus 
nocturnum igitur prsesumtio est defendisse se telo. Teli 
autem nomine ferrum, fustis et lapis venit, ut ad hanc ipsam 
legem notatum a Caio est. Contra ab Ulpiano proditum L. si pip 
est, quod de fure nocturno dicitur, si quis eum occiderit, f furem. 2. 
impune id ferre, id intelligendum ita demum locum habere, 1 Fr *. 
4si parcere ei sine periculo suo non potuit, nimirum rem £^. 
servando. 

3 Est ergo, ut dixi, presumtio pro eo, qui furem noctu 
occidit: sed si forte testes adfuerint, ex quibus constet non 
fuisse eum, qui furem occidit, adductum in vite sus pericu- 
lum, jam prssumtio ista cessabit, ac proinde is qui occidit 


possit, adeo ut raro quis ad recuperandas 
res ablatas cogatur adversus Furem fu- 
gientem, et armis predam tueri volen- 
tem, suam ipsius vitam defendere. J. B. 

* In lege ílla, non suo loco ab Ar- 
chitectis Juris Romani posita, agitur 
de Lege Aquilia, que jubebat repara- 
tionem damni dati ab eo, qui servum 


secundum quam, ut et legibus x11. Ta- 
bularum, nocturnum furem omnimodo 
occidere licebat. Hoc egregie probavit 
summus Jurisconsultus Clariss. Noopr, 
Probab. Jur. Lib. 1. cap. ix. et dd Legem 
Aquil. cap. v. quamquam rationes ejus 
convellere nuper conatus est Vir Eru- 
ditissimus, J. van de Water, Obs. Jur. 


alienum in furto deprehensum interfe- 
cerat; non autem de Lege Cornelia, 


Rom. Lib. 1. cap. 18. J. B. 


2 The difference depends then on this; that by night there is no 
testimony to be had ; and therefore if the thief be found slain, credit 
is to be given to him who says that ho slew him in defending his lifo: 
that is, if he be found with any burtful instrument. Deut. xxii. 2: Jf 
& thief be found breaking up, should be translated, with a weapon for 
breaking through. So Jer. ii. 34. 

So the law of the Twelvo Tables forbids the diurnal thief to be 
killed, except he defended himself with a weapon. On the other hand, 
Ulpian teaches that a man who kills a nocturnal thief does it with 
impunity, if ho could not without peril avoid it. 

8 And therefore, as I have said, the presumption is in favour of 
him who kills the nocturnal thief ; but if there be testimony by which 
it appears that the slayer was not in danger of his life, the presump- 
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homicidii tenebitur. Accedit quod tam diu quam noctu lex 
duodecim tabularum exegit, ut is qui furem deprehendisset, 
cum clamore id testificaretur, Sut ex Caio discimus, nimirum 
ut sifieri posset, concursus eo fieret magistratuum aut vici- 
norum ad auxilium et testimonium. Quia vero concursus 
talis de die facilius habetur quam de nocte, ut notat Ulpianus 
ad modo indicatum Demosthenis locum, ideo de nocturno pe- 
riculo asseveranti magis creditur. 

4 Cui simile est quod lex Hebreea "puelle de vi illata 
in agro vult eredi, in urbe non item, quia clamore concursum 
ciere potuit ac debuit. Ad superiora et hoc accedit, quod 
etiamsi cetera essent paria, tamen qus nocte accidunt, minus 
explorari, et qualia quantaque sint cognosci possunt: eoque 
sunt terribiliora. Lex ergo tam Hebrsea quam Romana, id 
quod caritas suadet, civibus suis preecepit, ne quem interficiant 
ideo duntaxat quia rem furatur, sed ut id ita demum liceat 
Bl is qui rem suam servare, voluit ipse in discrimen venerit. 
Moses Maimonides notavit, permissam privato homini alterius 
interfectionem non aliter, nisi ut servetur id, quod est irre- 
parabile, ut vita et pudicitia. 

XIII. 1 Quid vero jam de lege Evangelica dicemus? 
idem ab ea permitti, quod permisit lex Moysis; an ut in aliis — 
5 Sed clamor ille non exigitur a — Noodtii Observ. Lib. 1.c. 15. J. B. 
Duodecim Tabb. Additamentum est " Puelle de vi in agro illata vult 


Gaii JCti, qui etiam agit tantum de — credi] Bene id explicat Philo, ut locus 
Lege Aquilia. Vide omnino laudati Cl. frequentioris exempli causa sit positus, 


tion ceases, and he is guilty of homicide. Add to this, that the law of 
the Twelve Tables required him who discovered a thief, either diurnal 
or nocturna], to cry out aloud ; namely, that neighbours or magistrates 
might come together for help and testimony. And as such concourse 
is easier by day than by night, therefore more credence is given in the 
case of the nocturnal danger. 

The case is similar with regard to the Hebrew law, Deut. xxii. 23, 
which directs that a maid who has been forced in the field is to be 
believed, but in the city, not, because she cried not being in the city. 

4 To this is to be added, that in what happens by night, we have 
no means of knowing the extent of the danger, therefore it is more 
terrible. 

And therefore the Hebrew, like the Roman law, directa that which 
benevolence recommends, that no one should be slain only because 
he takes a thing, but only if he who defends it comes into danger. 
Maimonides says, that the slaying of a man is permitted to a private 
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rebus perfectior est lege Moysis, ita hic quoque plus eam a 
nobis exigere? Ego quin plus exigat, non dubito. Nam si 
tunicam et pallium deseri jubet Christus, et Paulus damnum 
aliquod injustum tolerari potius quam litigari, quee incruenta 
contentio est: quanto magis vult res etiam momenti majoris 
deseri potius, quam interfici a nobis hominem, Dei effigiem, 
eodem nobiscum sanguine ortum? Quare si res servari po- 
test, ita ut non videatur periculum esse facionde credis, recte 
id quidem; sin aliter, omittenda res est: nisi forte talis ali- 
qua res sit, ex qua vita nostra et familie nostre pendeat, 
quseque judicio recuperari nequeat, forte quia fur sit ignotus, 
et spes sit aliqua sine cede rem abituram. 
2 Et quanquam hodie omnes ferme, tam Jurisconsulti, m Art. & 
quam Theologi, doceant, recte hominem a nobis interfici ». 
posse rerum defendendarum causa, etiam extra eos fines, in ft n.i 


quibus lex Moysis et Romana id permittit; puta si fur jam Homicid i^ 
re accepta fugiat; tamen quin ea quam protulimus sententia 
veterum Christianorum fuerit, non dubitamus: nec dubitavit 
Augustinus, cujus hsc verba sunt: Quomodo apud divinam Lib. de Lid 
providentiam a peccato liberi sunt, qui pro his rebus, quas 
contemni oportet, humana cede polluti sunt? | Nimirum in 


hac materia, ut in aliis multis, cum tempore *laxata est dis- 


non quod ex eo solo semper definienda agro aliqua consentire in stuprum. 
sit controversia. Potest enim, ut libro (Pag. 788 p, e. Ed. Paris.) 

de specialibus legibus ille disserit, et in x Larata est disciplina] Hierony- 
urbe aliqua vim peti occluso ore, et in mus in vita Malchi : Postquam ecclesia 


person only to preserve what, lost, cannot be recovered, life and 
chastity. 

XIII. 1 What shall we say of the Gospel law? That it permits 
what the Mosaic law permitted ; or that in this, as in other casos, tho 
Gospel is more perfect than the Law, and requires more of us? Ido 
not doubt that it does require more ; for if Christ direct us to give up 
our coat and cloak, aud Paul, to suffer unjust loss, rather than have 
recourse to the bloodless contest of law; they would have directed us 
to give up things of greater value, rather than put to death & man, tho 
image of God, and sprung of the same blood with ourselves. Whero- 
fore if our property can be preserved without peril of slaying, it is 
well; but if not, it is to be given up: except it be something on which 
our life and that of our family depends, and which cannot bo recovered 
at law: as for instance, if tho thief bo unknown, and we have somo 
hope that the matter will end without fatal consequences. 

2 And though almost all, both Jurists and Theologians, hold that 
wo may not only kill a man in defense of our property, but beyond 
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ciplina, et paulatim interpretatio legis Evangelics coepit ad 
sseculi mores accommodari. Olim in clericis retineri solebat 
forma veteris instituti: tandem his quoque remissa est hoc 
nomine censura. 

XIV. Queritur a nonnullis, an non lex saltem civilis, 
ut jus habens vits ac necis, si quo casu permittat furem inter- 
fici a privato, simul etiam preestet, ut id ab omni culpa sit 
liberum. Minime vero id concedendum arbitror. Nam pri- 
mum lex jus necis non habet in omnes cives ex quovis delicto, 
sed demum ex delicto tam gravi, ut mortem mereatur. Est 
autem valde probabilis Scoti sententia, fas non esse quem- 
quam ad mortem damnare, ‘nisi ob delicta, quz» lex per 
Mosem data morte punivit, addito duntaxat, aut quse his sunt 
paria recta sstimatione. Neque enim videtur notitia divinse 
voluntatis, que sola animum tranquillat, aliunde in hoc ne- 
gotio tam gravi haberi posse, quam ex illa lege, qus certe 
mortis poenam in furem non constituit. Prseterea vero lex 
nec debet, nec solet jus dare, etiam eos, qui mortem meru- 


cepit habere Christianos magistratus, 
J'acta est quidem opibus major, sed virtu- 
tibus minor, (Tom. 1. pag. 255 B. ubi 
tamen paullo aliter verba leguntur). 
Vide c. suscepimus, de homicidio volun- 
tario (in Decretalibus) et c. de his, 36. 
distinct. 50. 

J Nisi ob delicta, que lex per Mosem 
data morte punivit| Contra leges, quse 
venantes rusticos morte puniunt, vide 


Gregorium Turonensem libro x. c. 10. 
Johannem  Sarisberiensem Policratici 
Lib. 1. cap. iv. (pag. 18. Ed. Lugd. 
Bat. 1639). Petrum Blesensem epistola 
CXXIX. 

3 Ita ut ad bellum publicum quoque 
aptari debeant] Ammianus Lib. xx111. 
(Cap. i.) Cum irruentibus armis externis 
lex una sit et perpetua, salutem omni ra- 
tione defendere, nihil renitente vi moris. 


that limit; as, if he be running off with what he has taken; yet we 
have no doubt that the opinion which we have stated was that of tho 
early Christians. So Augustine. But this disciplino has been relaxed 
by time. 

XIV. It is made a question whether the civil law, when it per- 
mits us to kill a thief with impunity, does not give us a Right to do 
80; since the civil law has the Right of life and death. But this is not 
so. In the first place, the Civil Law has not the Right of life and 
death in all cases, but only in cases of great crimes. The opinion of 
Scotus is probable, that we have no right to condemn any one to death 
except for the crimes so visited in the Mosaic Law, or those which are 
of the same atrocity. In fact, in so grave a caso, we cannot have a 
knowledge of the divine will which can satisfy our minds, except from 
that law; which certainly does not punish theft with death. And 
moreover, the law neither does nor ought to give the Right of privately 


Car. L] DE DEFENSIONE SUI ET RERUM. 223 


erunt, privatim interficiendi, nisi in criminibus valde atrocibus: 
alioqui frustra instituta esset judiciorum auctoritas. ^ Quaro 
si quando lex impune furem dicit interfici, tollere quidem po- 
nam censenda est, sed non etiam jus dare. 

XV. Ex his qus diximus apparet, duobus modis posse 
contingere, ut & privatis sine peccato suscipiatur singularis di- 
micatio: primum, si invasor concedat alteri licentiam dimi- 
candi, alioqui eum occisurus sine dimicatione: deinde, si rex 
aut magistratus duos mortem meritos inter se committat ; 
quod si fiat, illis quidem licebit arripere spem salutis. At 
qui id jussit, is minus recte officio functus videbitur, cum satius 
fuisset, si unius supplicium sufficere videbatur, sorte eligi 
moriturum. 

XVI. Que vero dicta a nobis huc usque sunt, de jure 
tuendi se ac sua, maxime quidem ad bellum privatum perti- 
nent, sed ‘ita ut ad publicum quoque aptari debeant, habita 
diversitatis ratione. Nam in privato bello jus quasi momen- 
taneum est, et cessat simulatque judicem adiri res patitur. 


[De ultimis verbis, ubi in Editione V4- 
LEsII et Gronovil legitur, remittente, 
pro renifente, vide Jac. GornornEp. 
in Cod. Theod. T. V. psg. ult. J. B.] 
Alexander Imperator oratione ad mi- 
lites apud Herodianum v1: xal TÓ ué» 
dpyew dóÍxe» épyav ovK evyvopnova 
Sei Trip arpóxAqaip: Td 0$ obs ÓxXovv- 


cuverdiicews Exe: Td ÜappdAcor, kal éx 
TOU uy adcxety dÀÀ' apivecba, bwrap- 
xe Td eveXmwe* Injurias qui prior in- 
Sert, nihil habet probabilis coloris : at 
qui sibi molestos arcet, ex bona consci- 
entia. sumit. fiduciam, bonaque ei spes 
adest inde, quod injuriam non inferat, sed 
auferat. (Cap. 3, num. 8, 9. Ed, Becler.) 


Tas d3ogeíecÜai, éx e THe ayalis 


-—— ———M — 


putting to death those who deserve death, except in very atrocious 
crimes; otherwise tribunals would be useless. Wherefore if tho law 
allows us in any case to kill a thief with impunity, it takes away the 
punishment, but does not give the Right. 

XV. It follows, from what has been said, that private persons 
may join in single combat in two cases; first, if an assailant gives ug 
the choice of single combat, being ready to kill us otherwise without 
combat; and secondly, if the king or magistrate set two condemned 
persons to fight in such a combat; in which case they may take their 
chance of surviving. But he who gives such command does not soem 
to do his duty well; for if the death of one was enough, it was bettor 
that he who should die should be chosen by lot. 

XVI. What has been said of the right of defending ourselves and 
our property, more peculiarly relates to private war, but so that it 
may be adapted to public war, attending to the diversity of conditions. 
For in private war tho Right is momentary, and ceases as soon as tho 
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At publicum, quia non oritur, nisi ubi non sunt aut cessant 
judicia, tractum habet, et perpetuo fovetur accedentibus 
novis damnis et injuriis. Prseterea in bello privato ferme 
defensio mera consideratur: at publics potestates cum defen- 
sione et ulciscendi habent jus. Unde illis licet preevenire vim 
non preesentem, sed quse de longo imminere videatur, non 
directe (id enim injustum esse supra docuimus) sed indirecte 
ulciscendo delictum cc ptum jam, sed non consummatum : de 
quo agendi erit alibi locus. - 

XVII. Illud vero minime ferendum est, quod quidam 
tradiderunt, jure gentium arma recte sumi ad imminuendam 
potentiam crescentem, que nimium aucta nocere posset. 
Fateor in consultationem de bello et hoc venire, non sub ra- 
tione justi, sed sub ratione utilis: ut si ex alia causa justum 
sit bellum, ex hac causa prudenter quoque susceptum judice- 


Bald. Li. de tur: nec aliud dicunt, qui in hane rem citantur auctores. Sed 


ut vim pati posse ad vim inferendam jus tribuat, ab omni 
squitatis ratione abhorret. Ita vita humana est, ut plena 
Securitas nunquam nobis constet. Adversus incertos metus 
a divina providentia et ab innoxia cautione, non a vi presi- 
dium petendum est. 

XVIII. 1 Nec minus illud displicet, quod docent, jus- 


* Immo Lacedeemonii Thebanis. De- equa satisfactione: verum de vindicta, 
inde non agit heic Aristides de oblata quam Thebani ipsi sumserant, in pre- 


judge can be referred to. But public war does not arise, except 
when the judge's authority does not exist, or ends, has a prolonged cha- 
racter, and is constantly sustained by the accession of now losses and 
injuries. Besides in private war, defense alone is considered; but the 
public powers have the right not only of defending, but also of obtain- 
ing satisfaction. Hence they may prevent force not present, and 
threatening from afar; not directly (for that, as wo have taught, is un- 
just,) but indirectly, by taking satisfaction for a delinquency begun, 
but not consummated *: of which we shall treat elsewhere. 

XVII. "There is an intolerable doctrine in some writers, that by 
the Law of Nations we may rightly take arms against a power which 
is increasing, and may increase, so as to be dangerous. Undoubtedly, 
in deliberating of war, this may come into consideration, not as a mat- 
ter of justice, but as a matter of utility; so that if the war be just on 


* The broad differences marked in this article between public war and private 
self-defense shew how improperly the latter is called war. W.W. 
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tam esse defensionem etiam eorum, qui bellum promeriti sunt, 
quia scilicet pauci contenti sunt tantundem reponere vindictz, 
quantum acceperunt injurie. Nam metus ile rei incertz 
jus ad vim dare non potest: unde nec reus criminis jus habet 
publicis ministris capere se volentibus per vim resistendi, ob 
metum ne plus zequo puniatur. 

2 Sed qui in alium peccavit, debet primum ei quem lssit 
offerre satisfactionem viri boni arbitratu: ac tum demum pia 
erunt ejus arma. Sic Ezechias, cum fodere non stetisset, 3 Rep. xvill. 
quod cum rege Assyrio majores ejus pepigerant, bello petitus ' 
fatetur culpam, et regi permittit arbitrium mulcte: idque 
cum fecisset, et postea iterum bello lacesseretur, fretus bona 
conscientia vim hostium sustinuit, et Deum habuit faventem. 
Pontius Samnis post res Romanis redditas, deditum belli auc- 
torem, Ezpiatum, inquit, est, quicquid ex federe rupto ira- Liv. ix. 1. 
rum in nos coelestium fuit. Satis scio, quibuscunque Diis 
cordi fuit subigi nos ad necessitatem dedendi res, tis non 
fuisse cords tam superbe a Homanis federis evpiationem 
spretam. Mox: Quid ultra tibi, Romane, quid federi, 
quid Diis arbitris federis debeo ? Quem tibi tuarum ira- 
rum, quem meorum suppliciorum judicem feram ? Nemi- 
nem, neque populum, neque privatum fugio. Sic cum The- 
bani omnia equa obtulissent *Lacedsmoniis, ii autem ultra 


lio Leuctrico, ubi victoresfuerant. Vide — Grec. Lib. v1. cap. v. § 33. et. segq. 
Jocum, pag. 93. Tom. 11. Ed. Paul. J.B. 
Steph. et adde Xenophontem, Hist. 
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other accounts, it may, on this account, be prudent; and this is what 
the arguments of authors come to. But that the possibility of suffering 
force gives us the right of using force, is contrary to all notion of 
equity. Such is human life, that we are never in complete security. 
We must seek protection against uncertain fears from Divine Provi- 
dence, and from blameless caution, not from force. 

XVIII. 1 Nor do we agree that those who have deserved war, 
have a Right to defend themselves; namely, because few persons are 
content with taking satisfaction to the mero extent of the injury. For 
that fear of an uncertainty cannot give a Right to force: and 80, a 
person accused of a crime has not a right of forcibly resisting the 
ministers of justice, for fear of being over-punished. 

2 He who has injured another ought first to offer him satisfaction 
at the arbitration of a good man; and if this fail, his warfare will be 


[Grot.] " 
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tenderent, "bonam causam ab his ad illos transiisse ait Aris- 


tides Leuctrica prima. 


7 Bonam causam ab his ad illos 
transiisse} De principe Chalepi, qui 
pecem et residua tributorum obtulerat 
Romano Argyropolo Imperatori, vide 
Zonaram (Lib. xvrr. cap. xi.) simile de 
Cruciferis in Cromero libro xvi. (pag. 
909. Ed. Basil. 1555) de Helvetiis, qui 
Carolo Burgundo de curru ovium pel- 
libus onusto, ademtoque mercatoribus, 
satisfactionem obtulerant, vide Philip- 


righteous. 


pum Cominewum libro vit. (Non ipsi 
Helvetii currum mercatoribus ademe- 
rant, sed currum, qui Helvetii cujusdam 
meroatoris erat, Comes Romondius pre- 
hendi jussit: unde ortum bellum Hel- 
vetiorum cum eo, et postea, cum Carolo 
Audace, hoc obtentu adversus illos arma 
movente. Vide pag. 66. et 67. Versionis 
Sleidani, qua usus Auctor noster. Ed, 
Wech. J.B.) 


So Hezekiah acted, 2 Kings xviii 7,14, and xix. l. So 


Pontius the Samnite urged that this was all that could be required. 
[See Livy.] So when the Thebans had done this, Aristides says that 
justice had passed over to their side. 


CAPUT II. 
DE HIS, QUAE HOMINIBUS COMMUNITER COMPETUNT. 


L Ejus quod nostrum est di- 


IL Proprieatis exordium e 
progressus. 
III. Quedam propria feri non 


occupata sint. 
V. Feras, pisces, aves cedere oc- 
In res proprias factas jus 
hominibus | competere eis 
utendi in tempore necessita- 
tis et «nde id veniat. 
VII. Obtinere id, nisi necessitas 


X. Eomplen jeu aris in 


XI. pipe proprias factas jus 
hominibus competere ad uti- 
litatem, qua nihil alteri de- 
cedit. 


XII. Hino jus in aquam proflu. 
entem. 
XIII. Jus transeundi terra et am- 
nibus, quod explicatur. 
XIV. An mercibus transeuntibus 
vectigal possit imponi. 
XV. Jus morandi ad tempus. 
XVI. Jus habitandi his compe- 
tens, qui sedibus suis expulsi 
sunt, sub imperio quod repe- 
| ritur. 
XVII. Jus habendi loca deserta : 
quod quomodo intelligen- 
d : 


um. 

XVIII. Jus ad actus, quos vita hu- 
mana, desiderat. 

XIX. Ut ad emenda necessaria. 

XX. Non etiam ad res suas ven- 
dendas. 

XXI. Ad querenda matrimonia: 
quod explicatur. 

XXII. Jus ea faciendi, que pro- 
miscue extraneis permittun- 
tur. 

XXIII. Quod intelligendum, si quid 
permittatur quasi ex jure 
naturali, non ut ex beneficio. 

XXIV. An licitus sit contractus cum 
populo, ut is fruges suas, 
eis, quibuscum jam contraz- 
tt, non aliis vendat. 


I. QYEQUITUR inter belli causas injuria facta, et primum 


adversus id, quod nostrum est. 
aliud communi hominum jure, aliud nostro singulari. 
eo, quod hominibus commune est, incipiamus. 


Est autem nostrum 
Ab 
Hoc jus aut 


CuaPrER II. Of the Common Rights of Mankind. 


L We treat now of the Causes of War; and first, of Injury done us 
with respect to what is ours. Some things are ours by the Common 


Right of mankind; others by our own Special Right. 


We will begin 
15—2 


Gen. i. 99, 30. 
m 


Lib. xliii. 1. 


Cap. 90. 


) 
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directe est in rem corporalem, aut ad actus aliquos. Res cor- 
porales aut vacus sunt a proprietate, aut jam aliquorum 
proprie. Res, que a proprietate vacant, aut tales sunt, ut 
proprie fieri nequeant, aut ut possint. Quo rectius hoc intelli- 
gatur, noscendum est proprietatis, !'quod dominium juriscon- 
sulti vocant, exordium. 

IL. 1 Deus humano generi generaliter contulit jus in 
res hujus inferioris naturse statim a mundo condito, atque 
iterum mundo post diluvium reparato. * Erant, ut Justinus 
loquitur, omnia communia et indivisa omnibus, veluti unum 
cunctis patrimonium esset. Hinc factum ut statim quisque 
hominum ad suos usus arripere posset, quod vellet, et qua 
eonsumi poterant consumere. Ac talis usus universalis juris 
erat tum vice proprietatis. Nam quod quisque sic arripuerat, 
id ei eripere alter nisi per injuriam non poterat. Similitudine 
hoc intelligi potest ea, quse est apud Ciceronem de Finibus uL 


1 De tota hac materia consule Pu- 
FENDORFIUM, De Jure Nat. ac Gent. 
Lib. 1v. cap. 4. cum Notis nostris, pre- 
sertim Editionis alterius, ubi res longe 
plenius et accuratius pertractatur. J. B. 

 * Erant omnia communia ei indi- 
visa omnibus] Ejus vestigium mansit 
in Saturnalibus. 

b Theatrum cum commune sit] Se- 
neca de Beneficiis vit. c. xii. Equestria 
omnium equitum Romanorum sunt: in 
illis tamen locus meus fit proprius, quem 
occupavi. 

c Ez simplicitate eximia] Horatius: 


Campestres melius Scythe, 

Quorum plaustra vagas rite trahunt domos, 

Vivunt, et rigidi Gets», 

Immetata quibus jugera liberas 

Fruges et Cererem ferunt, 

Nec cultura placet longior annua, 

Defunctumque laboribus 

JEquali recreat sorte vicarius. 
(Lib. 111. Od. xxiv. 9). 

4 Esseni] Et ab his orti Pythago- 
riste. Vide Porphyrium, (vit. Pythag. 
8 20). Diogenem Laertium, (v111. 10). 
Gellium, r. 9. [Vide Auctoris Epist. 
1. part. 552. ubi hanc suam conjecturam 
rationibus firmare nititur. Quod qui- 
dem, sive verum, sive falsum, parum ad 


with the Common Right of mankind. This Right either directly re- 
gards corporal things, or certain acts. Corporal things are either un- 
appropriated, or the property of some one. Unappropriated things are 
either such as cannot be appropriated, or such as can. Hence we must 
consider the origin of Property, or Ownership, which the jurists call 
Dominium. 

II. 1 God gave the human race generally a right to the things of 
a lower nature, at the Creation, and again, after the Deluge. Every 
thing was common and undivided, as if all had one patrimony. Hence 
each man might take for his use what he would, and consume what he 
could. Such a Universal Use was then a Right, as Property is now. 
What each one had taken, another could not take from him by force. 
without wrong. Cicero compares this stato of things to the theatre, which 


Car. IL) COMMUSITER ChWMPTT—*- e^) 
> Theatrum cum commune wi. reet: 2UmMOR Dc JT nud 
esse eum locum, quem quismpar eceougumu 

Neque is status durare mor sur. £& xi: x marma ous 
in mutua quadam eximia emrxaze — Gow auezm. enmmm- 
nionem scilicet ‘ex simphexmaze eximm  vi0ere ies ir oum- 
dam Americm populis, qui per seceis mina sme insummode 
in eo more : alunruma werk. commmomonen Mn: 
ex caritate, exhibuerunt ohm ‘Essen: deinde Curamimmi, oui 
Hierosolymis primi exstitermmt, ac nunt gnogue non per, 
qui vitam degunt asceticam. — Sumphenaus, 13 qua ‘prim 
homines sunt condit, argumextam przbuxz nnduss — Era 2 
ilis ignoratio magis vitiorum, quam eornm virus: ut de 
Scythis loquitur Trogws  Vetwstiasmmi morteliem, i1nqu sm i. 
Tacitus, ‘nulla adkuc mala Ltedine. sime probro, soclere, am in 
eoque sine pena aut ooercitiomibus agebant. Apod Macro- 


rem facit. J. B.] 

e Primi homines] Adam trpus humani 
generis. Vide Origenem contra Calsum. 
(Lib. vii. $28.] Neque nihil boe pertinet, 


inviereri, € cuaduleveri! iz emima ad- 
taster yom wiuralicti, geuc sicium 
Rud eee esas (C ( Cap. 16). 

f Nula adkwc mala liindim Seneca 
de iisdem epistola xc. igmoramtie rerum 
tuavcentes erant. Deinde locutus de 
dine, addit: Omnibus kis viritutibus ha- 
bebat similia gquedem rudis vila. Jose- 
phus: uwóeuas Eevi(óneros jyvyis oor 
Tiói Nullis curis turbidum habentes 
enimum. (Anfig. Jud. Lib. 1. cap. i. $ €. 
pag. & Ed. Hudson. Amst. ubi legitur 
Ea:popueros ). 


though it be common, vet when a man has taken any place, it is his. 
And this state might have continued, if men had remained in great 
simplicity, or had lived in great mutual good will. One of these two 


conditions, a community of goods arising from extreme simplicity, we 
may sce in some of the peoples of America, who have lived for many 
generations in that state without inconvenience. The other, a commu- 
nity of goods from mutual charity, was exhibited formerly among the 
Essenes, and then among the first Christians at Jerusalem, and now in 

| of the first races of men 








was proved by their nakedness. Father ignorant of vices 
than acquainted with virtue: of tbe Scythians. Bo 
Tacitus, Paul Their 
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Somn. bium est: Primum inter homines mali nescia et adhuc astu- 


tie inexperta simplicitas : hsec simplicitas §ap@apcia videtur 
dici sapienti Hebreo, Paulo apostolo a-Aorys, quam opponit 
TH wavovpyia, Vafre calliditati. Negotium erat illis unicum 
Dz: cultus, "cujus symbolum arbor vite, ut Hebrai veteres 
explicant, assentiente Apocalypsi Vivebant autem facile ex 


xxi. his, !qus sine industria sponte sua terra proferebat. 


2 Verum in vita hac simplice et innocente non perstite- 
runt homines, sed animum applicuerunt ad artes varias, qua- 
rum symbolum erat “arbor scientize boni et mali, id est, earum 
rerum, quibus tum bene tum male uti licet: mpovnow peony 
vocat Philo. Huc respiciens Salomo, Deus, inquit, creavit 


1-9. hominem rectum, id est, simplicem, sed ipsi quesiverunt 


sibi cogitationes multas; €pexov eis savovprytary, ut dicto 
loco Philo loquitur. Dion Prussmensis oratione vi. aAAd Typ 
wavoup'yiay Tous borepov «ai TO *f0ÀÀd evpioxew kai umya- 
vàaÜat mpos tov Piov ov vràyv Tt cuveveryKety. ov yap 7 pos 
avdpeiav, ovce Sixatocuvny, xpiaGat T5 copia Tous avOpw- 
ovs, GANG mpos nodvnv. His qui primos secuti sunt homi- 


6 ‘ApOapcia videtur dici sapienti He- 
brao} Sic et Paulus Ephes. vi. 24. qui 
et dd:apBopiay dixit Tit. ii. 17. [Auctor 
in Adnotationibus suis ad V. et N. 
Test. voces has aliter exponit. Vide, si 
tanti est. J. B.] 

bh Cujus symbolum arbor vite] Sanc- 
titas superior Rabbinis; évfeos codia, 
divina sapientia, Arethe ad Apocalyp- 
sin. De Paradiso vide Ecclesiastici 
caput xl. 17. et quatuor fluminibus Pa- 
radisi eundem librum xxiv. 25. et se- 
quentibus. 

| Que sine industria sponte sua terra 
proferebat] Vide egregium hac de re 
locum libro r. (cap. 2) Varronis de Re 
rustica, ex Dicearcho: et confer que 


ex eodem Diczarcho habet Porphyrius 
de non Esu Animalium iv. (Pag. 342, et 
seqq.) 

k Arbor scientie boni et mali] Jo- 
sephus (Antig. Jud. Lib. 1. cap. 1. 8 4. 
pag. 7): TÓ purdy dEvTHTOS kai Qiavoíae 
iwnpyxev’ que arbor erat solertie et in- 
telligentia. Telemachus apud Home- 
rum (Odyss. xx. 309) : 

xal olóa éxacre, 
Eo@Ad re kai rà xépeva. wapos & érs (imos 
je. 


omnia novi, 


Quse bona, que mala sunt, nec sum jam parvos 
ut ante. 


Zenoni Cittiensi prudentis, scientia bo- 
norum, et malorum, et mediorum. Est 





Revelation xxii. 2). They lived easily on what the earth, without labour, 


epontaneously produced. 


2 But men did not continue in this simple and innocent life, but 


applied their minds to various arts, of which the symbol was the Tree 
of the Knowledge of good and evil; that is, of those things which may 
be used ill or well. So Philo, Solomon, Dio Pruswensis. [See.] The 
oldest arts, agriculture and pasture, appeared in the first brothers 
(Cain and Abel); not without a division of possessions already shew- 
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nibus callidatem ‘varsome ci “imme eeu WR mune 
Suisse conducthha. Eanmu «nm ues amine um Um má 
simm artes agrirekers ex imzurs xm crime Dei GUN 
ruerunt; mon ame ahora reum CEU — rco sumüurum 
diversitate summit. etum reum | xc iumnen rum Ac" GE 
lorum consortio cemtxnimremnur "rm penm pumuneum x 
est, violentum, quale ex: euruIL. DUE -enummnakrr SOEs Ve 
"Mundo per Glavam purgmca. om iem ils vna secret 
cupido volupitatm, ‘cat Rmerwic «num : uno s Uc murem 
3 Predpae vere cancertigm a PUDETUEUDS TROL. = 
bitio, *cwjes siguam tur Marvromrs: xnnk alt alee NTUMS cm x 
mansit BOR pecorum, spé iam—mmm  naanxncum common: 
quia tanta erat im exyue berum numeri isccade tec. De zx. 
ut sine incommodo wus ad snuiormm vans unfbcrrex- 
Ne siguare quum mir pmi Inoue campunn 
Fas erat. 


Donee, aucto ut hommmam ma peconcrm numero. passum terre 


Y ng iam. 
at 3. 


id apad Diogemem Laerumm La. —— NMatenhwm ri. ir ime: ersfncis pa- 
$92). Plutarchus de Commas Ni imer à : 
litiis * vl deme, ei rao xeaxwo c»use- 
OGérrev cba devaxz doéreeis, ercpar PLC 
dvr’ ixeíyys dperur tloper, ovx aye- 
On» wel xexew, GX" «yafer moror 
(é*wrgnar o$eap; Quid nocebit, si ab- 
latis malis nulla erit prudentia, pro ca 
autem alienam habonmus virtufen, que 


( Quest. Not. 1n. 30). 
© Cui insereéit viman, wade e idicini 


non bonorum ac malorum, sed solorum 
bonorum sit scientia? (Pag. 1067 a. 
Tom. 11.) 

1 Variaque ad vitam reperta] Late 
hoc explicat Seneca epistola xc. quem 


amores, Premiumque summum cbrictatiz 
libido portentoea ac jucundum "efi. 
Seneca ibidem. [Hae verba non aunt 
Senece : verum Plinii, Hist. Nat. Lib, 
xiv. c. 22. pag. 733. Tom. r. Edit. Hard, 


lege, et Dicwarchum apud dictos jam — infol. J.B.] 
* Ambitione impulsos fuisse homines 


ad extruendam Turrim Babylonicam, 


ing itself, and even not without bloodshed. And at length when the 
good were corrupted by intercourse with the bad, came tho life of the 
Giants, that is, times of violence. And when the world was cleared by 
the Deluge, instead of that ferine | the pursuit of plea- 
sure, with wine and lawless love. 

3 But the con 
vice, ambition: of 
different men di 










 & more generous 
sign; and then 


— 


Gen. xxi. 
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non in gentes ut ante, sed in famihas dividi ceperunt. ” Pa- 
feos vero, rem in siticulosa regione valde necessariam, mec 
mulus sufficientem, occupando quisque suos fecere. Hzc sunt, 
qus ex sacra historia docemur, satis convenieatia cum his, 
quz philosophi et poctz de primo statu rerum communium et 
postea secuta rerum distributione dixerunt, quorum testimonia 
alibi a nobis producta sunt. 

4 Hine discimus, quae fuerit causa, ob quam a primeva 
communione rerum primo mobilium, deinde et immobilium dis- 
cessum est: nimirum quod, cum non contenti homines *vesci 
sponte natis, antra habitare, corpore aut nudo agere, aut cor- 
ticibus arborum ferarumve pellibus vestito, vite genus exqui- 
sitius delegissent, industria opus fuit, quam singuli rebus sin- 
gulis adhiberent ; quo minus autem fructus in commune confer- 
rentur, primum obstitit locorum, in quse homines discesserunt, 
distantia, deitide justitise et amoris defectus, per quem fiebat, 
mon ita certum est. Qua de re videri 
Simi Prnizosi, cap. xii J. B. 

» Puicos vero] De puteis ad Ossim 


curate describit Procopius Gotthicorum 
31. (c. 15.) Adde Plinium xn. Proem. 
et Vitruvium 11. c. i. 


ip & pag M Ed. Londin. 1636). 

5 Censeri debet inter omnes conte- 
nisse, uf quod quisque occupasset, id pro- 
prim haberet] Cieero: er quo quia 
summ cujusque fi corum que natura fue- 


still there remained among neighbours a community, not of their flocks 
and herds, but of their pastures; for there was enough for all for a 
time: until, cattle increasing, the land was divided, not according to 
nations as before, but according to families. And some made and 
occupied their own wells, things most necessary in a thirsty region, 
and not sufficing for many. This is the account of the sacred history, 
sufficiently agreeing with the account given by philosophers and 
poets. 


4 There we learn what was the cause why men departed from the 
community of things, first of moveables, then of immoveables: namely, 
because when they were not content to feed on spontaneous produce, 
to dwell in caves, to go naked, or clothed in bark or in skins, but had 
sought a more exquisite kind of living, there was need of industry, 
which particular persons might employ on particular things. And a 
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ut nec in labore, nec in consumtione fructuum, quse debebat, 
soqualitas servaretur. 

5 Simul discimus, quomodo res in proprietatem rverint: non 
animi actu solo; neque enim scire ali poterant, quid alii suum 
esse vellent, ut eo absünerent ; et idem velle piures poterant : 
sed pacto *quodam aut expresso, ut per divisionem, ant tacito, 
Tut per occupationem: simulatque enim communio displicuit, 
nec instituta est divisio, *censeri debet inter omnes copvenmec, 
ut, quod quisque occupasset, id proprium hsberet  'Comees- 
sum, inquit Cicero, eibi ut qwisgue mali, quod ad wits cg. u. :. 
. usum pertinet, quam alteri aoqwiri, non repugnante natura. 
Cui addendum illud Quintibam : Si Àec conditio ost, «f qwic- wc au. 
quid in usum hominis cessit, proprium sit habentis, profecto 
quidquid jure possidetur, injuria aufertur. Fa veeres eum 
Cererem legiferam, e£ sacra ejus Thesmopboris dixerunt, but pone tnt 
significabant "ex agrorum divisione exsütisse nuvi cojusdan " “ 
juris originem. 
rant communia, quod cuique obtigit, id ! Concesstum, Sibi wl quisgue malit, 
quisque teneat, (De Off. 1. 5). Quod quod ad vite usum pertinet, quam alteri 
similitudine illustrat. (Ibid. Lib.nr e.  ecgwiri, nun repugnante natura | &ulov: 
10.) a Chrysippo reperta de stadio, ubi — xi era 6 ipeiow uar Ceu, tibias oe wemi- 
currendo licet vincere adversarium, non o9. 
eum detrudendo. Scholiastes ad artem — Ov« é$éw. 
poeticam Horatii (Vers. 128. pag. 027. — Divitias habuime velim, avd nop Lene partes 
Edit. Cruq.): quemadmodum domus aut. uv cupiam. 
ager sine domino communisest : occupa- — (Vers. 7, 8. Eleg.) Cicero Officiorum 1: 
tus vero jam proprius fit. Varro im Nec vero rei amplificatio nemini nocens 
Age Modo: Terra culture causa attri- — vituperanda est, sed fugienda semper 
buta olim particulatim, ut Etruria Thus- — injuria. (Cap. 8). 
cis, Samnium Sabellis. [Apud Pur- 9 Ez agrorum divisione exstitisse noci 
LARGYRIUM in Virg. Georgic. 11 167]. cwusdam juris originem] Postquam ez 


to the common use of the fruits of the earth, it was prevented by the 
dispersion of men into different localities, and by the want of justice 
and kindness which interfered with a fair division of labour and sus- 
tenance. 

5 And thus we learn how things became Property ; not by an act 
of the mind alone: for one party could not know what another party 
wished to have for its own, so as to abetaiu from tbat; and several 
parties might wish for the same thing; but by a certain pact, either 






munity was giv @vision was vot instituted, it iust be 


supposed. egreement among ail, tet what 


234 DE HIB, QUIE HOMINIBUS {Las. IL 


HL 1 His positis dicimus, mare sumtum aut sub ratione 
integri, aut sub ratione przecipuarum partium, in proprium jus 
abire non posse : quod, quia de privatis quidam concedunt, non 


tanta maris magnitudo, ut ad *quemvis usum omnibus populis 
Idem dicendum esset de acre, si quis ejus usus esse poaset, ad 
quem terrse usus non esset necessaries, ut est "ad aucupia; 
unde illia legem accipiuat ab eo, qui in terra imperium 
habet. 


2 Nec alind censendum de Syrtibus, ubi nihil est quod 
cultum ferat, et usus unicus petendarum inde arenarum ex. 
hauriri nequit. Est et naturalis ratio, *quzx mare considera- 
tum, ut diximus, proprium fieri vetat: quia occupatio non 

Lm11x procedit "nisi in re terminata: unde Thucydides terram va- 
Pew... cuam vocat aoporoy et lsocrates terram ab Atheniensibus 
occupatam 77» up sev a$opmoÜe:car. Liquida vero quia 
per se non terminantur (r0 vypoe aop«c-rov ouwcie Spy, inquit 
D«Gewr.i. Aristoteles) occupari nequeunt, nisi ut contenta in re alia: 
quomodo lacus et stagna occupata sunt, item flumina quia ripis 


agrorum discretione nata sunt jura. ita iv. eap. v. $ 3, 4. et De Offic. Hom. et 
Servius ad illud in quarto ;Emeidos: Civ. Lib. 1. cap. xii 8 4. ultimarum 
Legifere Cereri, (Vers. 58.) utriusque Versionis Editionum. J.B. 

* Ratio illa per se contrarium po- * Ad auwcwpia] Et habitandi jus. 
tins probat. Vide que diximus in Tam soli quam cceli mensura facienda 
Pcrexporr. De Jur. Nat.et Gent. Lib. — est, ait Pomponius 1. si opus. 21. 8 2 p. 


festival Thesmophoria, Law-bearing, had this meaning; that from the 
division of land arose a new origin of Rights. 

IIL 1 This being laid down, we say that the sea, whether taken 
as a whole, or as to its principal parts, could not become property. 
And as some concede this with regard to private persons, but not with 
regard to peoples, we prove it first from a moral reason; namely, that 
the cause why community was given up, here ceases. For the magni- 
tude of the sea is so great that it is sufficient for all peoples for every 
use, either of drawing water, fishing, or navigation. The same 
might be said of the air, if there was any use of it to which the use 
of the earth is not also necessary, as in bird-catching it is; and there- 
fore this employment is governed by the ownership of the land. 

The same is true of sandy bays, where there is nothing which can 
be cultivated, and the only use, procuring sand, is inexhaustible. 

2 There is also a natural reason which prevents the sea from being 
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tenentu> Niaz -- “crea non continetur, par *ev?m os. 
‘terra In&:/l& OG WTA mari contineri veteres sat — 7.4 
eXecver CfTun Du —3 yn e9iu3ej3A 450a. Git rae 
verba apac f'socrm. Sulpicius Apollinaria ari "even 
Quid pete 3.5 Pore oceanum exse, cum undi,uo Cres ve 
circumecriiea cnous terras, et ambiat? Mor: GQuas cre, 
omnee terras x ZEIT “3riam et undique Versum CULM Sel seus sn 
citra eum €£. #2 undarum illius ambitu terea mons 
convallatis tn melio ejus sunt omnia, que intra vies tns 
inclusa runi. M. Acilius Consul in oratione a. + © 
apud Livium: Occano, inquit, qui orbem larrarge tmr 
finit. In Senecz suasoriis dicitur oceanus t5. 2s ere c. 
lum terrarumque custodia: Lucano unda :..5:.* Gti tare 
Nec fingenda divisio: nam cum primu: verry. 5. c5 cono s. 
cognitum erat mare sui maxima parte: auc tr €. 5. 
fingi modus potest, quo gentes adeo dies Gh c.n n, 
venirent. 

3 Ideo, qux» communia omnium faerzzt e coo 6 
sione divisa non sunt, ea non jam iv.zenc, oen stt mc 
transeunt in jus proprium, nec dividuntur 1.5. peus iue 
pria esse cceperunt. 


quod ri aut clam. Adde legem &3. scu ) Non en lrminnta Pie post 
penultimam pn. pro socio. qua: prysstoenipett ih aene! un 

5 Vide contra, preter SELPENUM, in — dixit Heras (fo tes, 
opere jam laudato, Lib. 1. cap. 22. Am- 8 Terra mayer deo nes 
plissim. ByxckERanoEk. Diss de Due Jar baa ajos s ection 
minio Maris, cap. ix. J. B. 3.) 


ee 


made property ; namely, because occupation «zs ons as ene eel as, 
thing which is bounded. [Thucydides. Jsoerates— os usn eee 

themselves unbounded, as Aristotle RüYb; and eunnet is cup og 
cept as they are contained in something elec: as Juker und TDPLP 
occupied, and rivers as far as their banks so. Hut the su ie end sen, 
tained by the land, being equal to the land or gieubled, ps dual dla 
ancients say the land is bounded by the scu. Ayelet Pata 


cius Apollinaris, Livy, Seneca, Lucan.) Nor ar w« te bius suhu 
sion of the sea: for when the carth was firrt 4e. the uuu uu 7 
the most part unknown ; and therefore we cuiii ditiis ihsa au) 
which distant nations to such diues 

. 8 Therefore those WOFO conmnuini alt ot rao Hel 
divided in the first aot become Bgepby bt 


but by : )nly after Hiey luv; dox 
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sequitate naturali recesserit. Nam si scripte etiam leges in 
eum censum trahends» sunt quatenus fieri potest, multo magis 
mores, qui scriptorum vinculis non tenentur. 

2 Hinc primo sequitur, in gravissima necessitate revivis- 
cere “jus illud pristinum rebus utendi, tanquam si communes 
mansissent: quia in omnibus legibus humanis, ac proinde et 
in lege dominii, summa illa necessitas videtur excepta. 

Lib. ii. § 2. 3 Hinc ilud, ut in navigatione, si quando defecerint 
DEL Dee. bars, quod quisque habet, in commune conferri debeat. 
Lib, iil. $7. Sic et defendendi mei causa vicini sdificium orto incendio dis- 
Lib. xxix. sipare possum: et funes aut retia discindere, in que navis 
.4m4. mes impulsa est, “si aliter explicari nequit, Qu» omnia lege 

eivili non introducta, sed exposita sunt. 
Thom. li. 9: 4 Nam et inter Theologos recepta sententia est, in tali 
esp. necessitate, si quis quod ad vitam suam necessarium est, sumat 
soo, v. aliunde, eum furtum non committere: cujus definitionis non 
hsc causa est, quam nonnulli adferunt, quod rei dominus ex 
caritatis regula rem egenti dare tenetur, sed quod res omnes 
in dominos distinct», cum benigna quadam receptione primi- 
tivi juris videantur. Nam si primi divisores interrogati fuis- 

7 Confer Purexporr. DeJure Nat, — cendi incendii causa. 

et Gent. Lib. 11. cap. vi. $ 5, 6,7. ubi 4 Omnem legem frangit] Quicquid 
argumentum istud adcuratius pertrac- ^ coegit, defendit. Lib. contr. xxvii. Ex- 
tatur, J.B. emplis idem Seneca illustrat in excerp- 
€ Si aliter explicari nequit] Talia tis controversie 1v. (Lib. 1v.) Neces- 
non procedunt nisi ex magna et satis sias est, que navigia jactu eronerat : 
necessaria causa. Ulpianus]. Sí alius. — mecessitas est, qua ruinis incendia op- 
$ 4D. quod vi aut clam: ubi sequitur primit : necessitas est lex temporis. The- 
exemplum illud de edibus intercisis ar- — odorus Priscianus Vetus Medicus: Ex- 





2 Hence it follows, that in extreme necessity, the pristine right of 
using things revives, as if they had remained common: for in all laws, 
and thus in the law of ownership, extreme necessity is excepted. 

3 Hence the rule, that in a voyage, if the provisions run short, 
what each one has must be thrown into the common stock. So to 
preserve my house from a conflagration which is raging, my neigh- 
bour’s house may be pulled down: and ropes or nets may be cut, of 
which any ship has run foul, if it cannot be extricated otherwise. All 
which rules are not introduced by the Civil Law, but by the interpre- 
tations of it. . 

4 For among Theologians also, it is a received opinion, that indu 
a necessity, if any ono take what is necessary to his life from amy on 
property, he does not commit theft: of which rule the ron 
that which some allege, that the owner of the property i 

| , 
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sent quid de ea re sentirent, respondissent quod dicimus. 
ANecessitas, inquit pater Seneca, magnum humane imbecilli- controv. iv. 
tatis inium, “omnem legem (humanam scilicet, aut ad 
humans modum factam) frangit. Cicero Philippica x1: Cassius cap. is. 
in Syriam profectus est, alienam provinciam, si homines 

legibus seriptis uterentur: his vero oppressis, suam lege 
nature. Apud Curtium est: Jn communi calamitate suam up v1.4 
quemque habere fortunam. 

VII. Sed cautiones adhibende sunt, ne evagetur hsc Less. xl 1g. 
licentia: quarum prima sit: omni modo primum tentandum, 
an alia ratione necessitas evadi possit, puta adeundo magis- 
tratum, ant etiam tentando, an rei usus a domino possit 
precibus obtineri. Plato ex vicini puteo aquam peti ita de- De Leg. vii; 
mum permittit, si quis in suo ad cretam usque foderit ad 
aquam exquirendam: et Solon, si in suo foderit ad quadra- 
ginta cubitos: ubi addit Plutarchus: azopiq «yap pero Setv Vu.so.p.m. 
[BonÜeir, ovx apryiay ejodid(ew' arbitrabatur subveniendum 
necessitati, non instruendam pigritiam. Xenophon in re- Exped. Cy. . 
sponso ad Sinopenses: d7ro: ó av eXOovres aryopay ovk &xo- 
uev, av Te eis BapBapov "ys, av Tre eis ‘EXAnvica, ovk 








pedit pregnantibus in vita discrimine 
constitutis sub unius partus sepe jactura 
salutem mercari certissimam, sicut arbo- 
ribus crescentium ramorum accommoda - 
tur salutaris abscissio, et naves presse 
onere cum gravi tempestate jactantur, 
solum habeni ez damno remedium. Prima 
verba illa ad dufpvo0A dou» pertinent, 
cujus instrumenti descriptio apud Gale. 


num et Celsum, ac proinde eadem vox. 
restituenda apud Tertullianum de Anima 
[Locus Tertulliani legitur cap. 25. Sed 
emendatio, quam Auctor heic propo- 
nit, ab aliis jam occupata fuerat, etiam 
ante H. STEPHANUM, qui illam probat, 
in Thesauro suo, Tom. r. pag. 790. 
J. D.) 


so much to him that needs it, out of charity: but this, that all things 
must be understood to be assigned to owners with some such benevo- 
lent exception of the Right thus primitively assigned. For if the first 
dividers had been asked what was their intention, they would have 
given such a one as we have stated. [Of necessity, see Seneca, Cicero, 


Curtius.] 


far. 


VII. But cautions are to be applied, that this liberty go not too 


First, that we must first endeavour in every way to avoid this no- 
asity in some other manner, as by applying to the magistrate, or by 


üngowhether we cannot obtain the use of things from the owner by 


. 


ato allows a man to take water from his neighbour's well, 
1c has dug down to the chalk, secking water; and Solon, 
Jn his own ground forty cubits. For as Plutarch sayS, 
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U(3pet, aX’ avaryrn, AauBavoueyv cd emeTnocia® ubi jus 
emendi nobis non conceditur, sive in Barbarico, sive in 
«Grecanico solo, ibi quae opus est sumimus, non per proter- 
viam, sed ex necessitate. 

VIII. Secundo, non concedendum hoc si pari necessitate 
ipse possessor teneatur: nam in pari causa possidentis melior 
est conditio. Stultus non est, ait Lactantius, qui tabula 
naufragum, ne salutis quidem proprie causa, nec equo 
saucium dejecerit : quia se abstinuit a nocendo, quod est 
peccatum, et hoc peccatum vitare sit sapientia. Cicero 
dixerat officiorum 1n. Nonne igitur sapiens, si fame ipse 
conficiatur, abstulerit cibum alteri, homini ad. nullam rem 
utili? Minime vero. Non enim mihi est vita mea utilior 
quam animi talis affectio, neminem ut violem commodi mei 
gratia. Apud Curtium legitur : Melior est causa suum non 
tradentis, quam poscentis alienum. 

IX. Tertio ubi fieri poterit, faciendam restitutionem. 
Sunt quidam, qui aliter censent hoc argumento, quod qui 
jure suo usus est, ad restitutionem non obligetur. Sed verius 
est, jus hic non fuisse plenum, sed restrictum cum onere 
restituendi ubi necessitas cessaret. Tale enim jus sufficit. ad 
servandam naturalem sequitatem contra rigorem dominii. 


® Non agit Cicero de Casu, in quo et locus ille male aptatur, et sententia 
par est utriusque necessitas: adeoque ejus, in se spectata, rigida est ultra 


— 


he thought that necessity was to be relieved, not idleness encouraged ; 
and Xenophon says to the Sinopians, If we are not allowed to buy, we 
must take; not from contempt of Rights, but from necessity. 

VIII. Secondly, such liberty is not granted, if the possessor be 
in like necessity; for ceteris paribus, the case of the possessor is the 
better. Lactantius says, that he does not do amiss who abstains to 
thrust a drowning man from a plank, or a wounded man from his 
horse, even for the sake of his own preservation. So Cicero: and 
Curtius. . 

IX. Thirdly, that when it is possible, restitution be made. There 
are some who think otherwise on this point, and consider that, as the 
man used his own Right, he is not bound to restitution. But it is 
more true that this Right was not plenary, but limited by the burthen 
of restoring what was taken, when the necessity was over: for such a 
Right suffices to preserve the natural equity of the case against the 
rigour of ownership. 

X. Hence we may collect how he who carries on a righteous 
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X. Hinc colligere est, quomodo ei, qui bellum pium gerit, 
liceat locum occupare, qui situs sit in solo pacato: nimirum 
Bi non imaginarium, sed certum sit periculum, ne hostis eum 
locum invadat, et inde irreparabilia damna det: deinde, si 
nihil sumatur, quod non ad cautionem sit necessarium, puta, 
nuda loci custodia, relicta domino vero jurisdictione et fructi- 
bus: postremo, si id fiat animo reddende custodie simulatque 
necessitas llla cessaverit. Enna aut malo, aut necessario 
Jacinore retenta, ?ait Livius: quia malum hie, quicquid vel ri». xxv. s». 
minimum abit a necessitate. Greaci, qui cum Xenophonte De Exped. 
erant, cum navibus omnino opus haberent, ipsius Xenophontis 
consilio ceperunt transeuntes, sed ita ut merces dominis intac- 
tas conservarent, nautis vero et alimenta darent, et pretium - 
persolrerent, Primum ergo quod post dominia ex veteri com- 
munione restat jus, est id quod jam diximus necessitatis. 

XI. Alterum est utilitatis innoxim. — Quidni enim, in- 
quit Cicero, quando sine detrimento suo potest, alterá commu- De ofc. 11. 
nicet in tis, que sunt accipienti utilia, danti non molesta ? 
Ideo Seneca beneficium negat dici posse ignis accendendi potes- p De Benq. iv. 
tatem.- Apud Plutarchum legimus Symposiacon Vil. ovre out 
yep Tpopny ddavitew óctoy auTous aonv € exorras, ore 
vaua Tos eu QoprÜevras, anyny amoTvQAoUy Kai aTOkpvT- 


modum. J.B. patebit locum inspicienti. J. B. 
® Non congruit hoc exemplum, ut 


war may lawfully seize a place situate in a land which is not at war; 
namely, if there bea danger, not imaginary, but certain, that the 
enemy will seize that place, and thence do irreparable damage: and 
next, on condition that nothing be taken which is not necessary for 
this purpose of caution, for example, the mere custody of tho place, 
leaving to the true owner the jurisdiction and the revenues: finally, if 
it be done with the intention of restoring the custody to the true owner 
as soon as the necessity is over: Livy says, Enna retained by a step 
necessary, or unjustifiable; because in such a case every thing is upjusti- 
fiable which is not necessary. So the Greeks who wore with Xeno- 
phon, in their need took the ships which they found passing, spared 
the lading for its owners, fed and paid the sailors. This then is the 
first Right which, when ownership has been established, remains out of 
the old community of goods ; namely, the Right of Necessity. 

XL Another Right is the Right of Harmless Use. Why, says 
Cicero, when a man can without any loss to himself, should he not im- 
part what is useful to the receiver, and not inconvenient to the giver ? Bo 


[eRoT.] i: 


AEn. vii. 230. 
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Tew, ovre TÀoU anucia Kal oO0U àadBeipew Xpnoapevous, 
GAN’ €av Kai amoAetmew Td xpo ua Tois CénoouEevots ueO' 
nuas’ Nam neque alimenta nobis fas est perdere, ubi ipsi 
plus satis habemus, neque fontem, postquam inde quantum 
libet potaverimus, obturare aut occultare, neque signa navi- 
gationis aut itineris abolere, que nobis usui fuerint. [Sed 
relinquenda ista sunt, ut aliis etiam post nos usui esse pos- 
sint. | 

XII. Sic flumen, qua flumen dicitur, proprium est populi, 
cujus intra fines fluit, vel ejus, cujus in ditione est populus: 
atque ei licet molem in flumen injicere: et que in flumine 
nascuntur, ejus sunt, At idem flumen, qua aqua profluens 
vocatur, commune mansit, nimirum ut bibi hauririque possit. 

Quis vetet apposito lumen de lumine sumi; 
Atque cavum vastas in mare servet aquas? 

Inquit Ovidius: apud quem et Lycios Latona sic alloquitur : 


Quid prohibetis aquas? usus communis aquarum est: 


Ubi et undas vocat munera publica, id est, hominibus commu- 
nia, vocis publice acceptione minus propria: quo sensu res 
quedam publice juris gentium dicuntur. Virgilius undam 
eodem sensu dixit cunctis patentem. 


e Usus qui prodest his, illisnon no- f J'ustum eo nomine bellum] Justa 
cet] Servius ad vir. ZEneidos: littusque bella gerebantur a filiis Israel contra 
rogamus innocuum: cujus vindicatio, Amorraos, ait indicato hic loco Augus- 
ait, nulli possit nocere. (Vers. 230). tinus. Sic Amyntorem Orchomeni re- 


Seneca denies that we have a Right to refuse a man permission to 
light his fire at ours. Soin Plutarch, we are not to destroy meat 
when we have more than we need, nor to conceal or to muddy a 
spring of water, when we havo used it, nor to pull down guide-posts 
or sea-marks which have done their service to us: they are to be left 
to be of use to others. 

XII. So a river, as it is a river, is the property of the people 
within whose boundary it flows, or of him under whose authority the 
people is. He may run a pier into the river; and what is produced 
in the river is his. But tho same river, as it is flowing water, remains 
common, for drawing or drinking: so Ovid. Water is in this way 
public property. So Virgil. 

XIII. 1 And so land, and rivers, and any part of the sea which 
is become the property of any people, ought not to be shut against 
those who have need of transit for just cause; say, because being ex- 
pelled from their own country they seck a place to settle; or because 
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XIII. 1 Sic et terre, et flumina, et siqua pars maris 
in proprietatem populi alicujus venit, patere debet his qui 
transitu opus habent ad causas justas; puta, quia suis finibus Bal. nr. 
expulsi querunt terras vacuas, aut quia commercium expetunt 
cum gente seposita, aut etiam quia quod suum est justo bello 
petunt. Ratio hic eadem que supra, quia dominium intro- 
duci potuit cum receptione talis *usus, qui prodest his, illis non 
nocet: ideoque dominii auctores id potius censendi sunt vo- 
luisse. 

2 Exemplum habemus insigne in Mosis historia, qui cum Num. xx. e 
transeundum haberet per alienos fines, primum Idumszo, de- nd 
inde Emoreo has tulit leges, iturum se via regia, nec deflexu- 
rum ad possessiones privatas. Si qua re ipsorum haberet opus, 
justum pretium eis persoluturum. Qu conditiones cum repu- 
diarentur, ‘justum eo nomine bellum intulit Emorso. Innoxius 
enim transitus denegabatur, inquit Augustinus, qui jure Lib. qu. 4 
humana societatis equissimo patere debebat. ad cap. 8. 

3 Greci, qui cum Clearcho : ropevoiu.eDa de av oixade, Apud Xenop. 
el Tie quas ur Avoig GOtKouvTa uev TOL meipagóneDa guy iL 3. £13. 
Tos  Ocois apvvac ar. Domum ibimus, si nemo molestus 
Sit: si quis injuriam faciat, eum Deorum ope arcere cona- 


gem ob negatum transitum interfecit ^ transire passus non esset: notat Scho- 
Hercules, notante id Apollodoro (Bibl. _liastes ad Horatii carmen (Epod. xvit. 
Lib. 11. c. 7, 8 7). Greci Telephum 8) in Canadiam. Adde legem Longo- 
bello petiere, quod eos per fines suos — Pardicam, Lib. 11. Tit. liii. cap. 2. 


they seek traffic with a remote nation; or because they seek their own 
in a just war. The reason is the same as above; that ownership 
might be introduced with the reservation of such a use, which is of 
great advantage to the one party and of no disadvantage to the other; 
and the authors of ownership are to be supposed to have intended 
this*. 

2 We have a valuable example of this in the history of Moses, 
who applied first to the Edomites, and then to the Amorites (Numb. 
xx. and xxi.), for leave to pass through the land on condition of going 
by the king’s high way, and paying for what they took. And when 
these conditions were rejected, he on that account made war on the 
Amorites ; justly, as Augustine says. 

3 The Greeks, of the ten thousand under Clearchus, claimed the 
same Right; so Agesilaus, Lysander, the Batavi, Cimon. The middle 


* Gronovius in a long note gives very strong reasons why this Right of Transit 
cannot be held, and cases in which it has been negatived. 


16—2 


Piut. A 
p. 211 on 


Ibid. p. 229 c. 


Hist. iv. 20. 


Plut. Cimo. 
p. 480 c. 
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bimur. Nec multo aliter © Agesilaus, cum ex Asia rediens ad 
Troadem venisset, interrogavit, ut amicum se an ut hostem 
transire vellent : Et "Lysander Beotios, rectis se hastis trans- 
ire vellent, an inclinatis. Batavi apud Tacitum Bonnensibus 
nuntiant: Si nemo obsisteret, innoxium iter fore: sin arma 
occurrant, ferro viam inventuros. Cimon quondam Lace- 
deemonus suppetias laturus per agrum Corinthium traduxerat 
copias. Reprehensus a Corinthiis quod non prius civitatem 
compellasset : nam et qui fores alienas pulset, non intrare nisi 
domini permissu: At vos, inquit, Cleonworum et Megaren- 
sium fores non pulsastis, sed perfregistis, censentes omnia 
patere debere plus valentibus. Media sententia vera est, 
‘postulandum prius transitum ; sed si negetur, vindicari posse. 
X[ta Agesilaus ex Asia rediens cum a rege Macedonum trans- 
itum postulasset, atque is consultaturum se dixisset: Consul- 
tet, inquit, nos interea transibimus. 

4 Neque recte excipiet aliquis metuere se multitudinem 
transeuntium. Jus enim meum metu tuo non tollitur : eoque 
minus, quia sunt rationes cavendi, ut si divisis manibus trans- 


& Agesilaus} Vide etiam in ejus vita 
hac de re Plutarchum. (Pag. 604). 
h Lysander] Et in hujus vita eundem. 
(Pag. 445 ».) 
! Postulandum prius transitum) Aris- 
tophanes Avibus (vers. 188): 
E domep yes fy idvar BovAsi.e0a 
Ilv6e$« Bowrovs Siosoy airovpeba. 
Ut nos, cum nobis Delphos sumendum est 
iter, 
Prius Baotos transitum deposcimus, 
Ubi Scholiastes: -óre jucvov slodov 
{nrovewy, Órav orpareupa diayy, tunc 
demum iter poscitur, ubi exercitus tra- 
ducitur. Veneti et Germanis, et Gallis 


de Marano certantibus iter prebuere. 
Paruta x1. lidem Germanis conque. 
rentibus de transitu hostibus dato, os- 
tendunt id nisi armis impediri non potu- 
isse, quibus uti non mos sibi, nisi in 
hostes manifestos: eodem libro. Sic et 
Pontifex se excusat, libro ejusdem xir. 
k Jta Agesilaus ex Asia rediens a rege 
Macedonum] Etiam hac de re Plutar 
chum in ejus vita inspice. (Pag. 604.) 
| Si inermes] Exemplum in excerpto 
legationum x11. etapud Bembum L. vir. 
Historie Italice. [Immo Veneta, fol. 
104. Ed. Ven. 1551.] Vide et nota- 
bilia pacta de transitu inter Fredericum 


opinion is the true one; that a transit is first to be requested; but if 
denied, may be asserted by force. So Agesilaus, when the king of 
Macedon, thus applied to, said he would consult, replied, Let him con- 
sult, meantime we shall pass through. 

4 Nor can any one properly object that he is afraid of tho multi- 
tude of those who make the transit. For my Right is not taken 
away by your fear; and this the less, because there are ways of pro- 
viding against danger; as by sending the body of persons in small 
parties, and without arms, as the Cologneso proposed to the Germans; 
by placing guards at the expense of tho transit-scckers; by taking 
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mittantur copie, ‘si inermes, quod Agrippinenses Germanis di- Tee, Hut 
cebant: quem morem antiquitus in Eleorum regione observa- 
tum notavit Strabo: si impensa transeuntis, is qui transitum Lib. vill. p. 
concedit, sibi prssidia idonea conducat: ™si obsides dentur, 
quod a Demetrio Seleucus postulabat, ut eum intra sui imperii 
fines subsistere sineret. Sic etiam metus ab eo in quem bel- 
lum justum movet is qui transit, ad negandum transitum non 
valet. Neque magis admittendum si dicas, et alia posse trans- 
iri: tantundem enim quivis diceret, atque eo modo jus trans- 
eundi plane interimeretur: sed satis est si sine dolo malo 
transitus postuletur, qua proximum ac commodissimum est. 
Plane si injustum moveat bellum, qui transire vult, "si hostes 
meos secum ducat, negare transitum potero: nam et in suo 
ipsius solo ei occurrere atque iter impedire fas esaet. 
5 Neque vero personis tantum, sed et mercibus transitus 
debetur. !Nam quominus gens quique cum quavis gente se- 
posita commercium colat, impediendi nemini jus est: id enim 
permitti interest societatis humans ; nec cuiquam damno id 
est: nam etiam si cui lucrum speratum, sed non debitum, de- 


Barbarossum et Isacium Angelum apud 
Nicetam libro 11. (cap. 4 et 7) de vita 
ejusdem Isacii aliquot locis: in imperio 
Germanico transitum postulans de dam- 
no resarciendo cavet: vide et Crantzium 
Sazonicorum x. et Mendosam Jn Belgi- 
cis. Casar Helvetiis iter per provin- 
ciam noluit concedere, quod homines 
inimico animo existimabat non temper- 
aturos ab injuriis et maleficio : De Bello 
Gallico, Lib. 1. (cap. 7, 8. Ex quo 
Auctore sit Ezcerptum Legat. initio 
istius note indicatum, omisit Auctor, 
aut Typographus, in omnibus Editt. 
nec in ulla Collectione ejusmodi Ez- 


cerptorum invenire potui.] 

m Si obsides dentur] Exemplum ha- 
bes Procopii Persicorum 11, 

n Si hostes meos secum ducat] Hoc 
dicebant Franci, qui in Venetia erant, 
Narseti Longobardos secum ducenti, 
Gotthicorum iv. (seu Hist. Misc. c. 26). 
Alia negati itineris exempla habes apud 
Bembum libro vit. Italicorum (Hist. 
Venet. eodem loco, qui in Nota antepen- 
ultima indicatus est:] apud Parutam 
libro Historia Veneta, v. et v1. 

! Vide PureNponrivM, De Jure 
Nat. et Gent. Lib. 111. cap. 3, 8 6, cum 
Notis nostris. J. B. 


hostages. So too fear of war from him against whom the transit- 
seeker makes a righteous war, does not justify him in refusing. Nor 
is it enough to say that he may pass another way: for every one 
might say the same, and thus the Right of Transit be destroyed. It 
is enough if he pass boná fide by the shortest and most convenient 
way. If indeed he who seeks transit makes an unjust war, or brings 
my enemies with him, I may deny the transit; for in such a case I 
might meet him on his own ground and stop his way. 

5 Transit is to be granted not only to persons, but to merchan. 
dize; for no one has a right to impede one nation in cultivating trade 


Aqu. et Ign. 


Comp 


. p. 957. 


246 DE HIS, QU HOMINIBUS [Lrs. II, 


cedat, id damni vice reputari non debet. Testimoniis, que ad 
hanc rem produximus alibi, addemus unum °ex Philone: caca 
dé Oddarra doprmyois OAKdow axivduvws ÓamAeirat, xard 
Tas avTwoces wy adAnAats aeyaÜGv avTeKTivovew at xwpat 
Kowwvias imepw, Ta ey évocovTa Aau[Javovca:, wy 3€ ayouce 
meptovgiay avTimenmovoa. Oovos yap ovOéToTe Tücav THV 
oixounevny expatnaev, adr ovóé Tas ueryaXAas avTrzs aToro- 
pas Mare omne navibus onerariis tuto satis navigatur, 
Peo commercio quod ex naturalis societatis desiderio inter 
nationes intercedit, dum mutuo aliarum copia aliarum in- 
opie succurrit. Nam invidia nunquam aut orbem univer- 
sum, aut magnas ejus partes invasit. Alterum ex Plutarcho, 
qui de mari sic loquitur: ayprov óvra kai acvu[JoXov Tov (Biov 
TOUTO TO G'Towxeiov GuvijNre Kat TéÀetov E7roinge, dtopPovpe- 
voy rais Tap aAAnAwY Emikovpiass, kai avTioceat kowovíay 
ep'ya(ouevov kai. didiav Vitam nostram feram alioqui et 
commerciorum exsortem, hoc elementum sociavit atque per- 
Jecit, supplens quod deerat ope mutua, et permutatione re- 
rum societatem amicitiamque concilians. Quicum convenit 
Libanii illud : ov uév rot ravra ye sráaw Evemme uepeaw, aAAd 
ripe: TA Owpa xard TOUS xelpovs, eis kowwvíay ovs avOpw~ 


9 Ez Philone] Inlegationead Caium. 
(Pag. 998, 999.) 

P Eo commercio quod ez naturalis 
societatis desiderio inter nationes inter- 
cedit] Servius ad Eclogam 1v. (vers. 37) 
navigatio ex mercimonii ratione descen- 
dit. Idem ad Georgicon 1. (vers. 137) 
significat, necessitate querendarum re- 
rum homines navigandi peritiam ac 
studium reperisse, commune bonum erat 
patere commercium maris. — [Ultima 
verba, Commune bonum, &c., non sunt 
Servii, sed Senecw, De Benef. 1. 8. 
J. B.] Ambrosius in opere De Creatione 
(seu Hexracmer. Lib. 111. cap. 5): Bo- 
num mare tanquam hospitium fluviorum, 


fons imbrium, derivatio alluvionum, in- 
vectio commeatuum, quo sibi distantes 
populi copulantur : que ex Basilio sum- 
ta Hexatmeri 1v. (Pag. 45, 46, Tom. 1. 
Ed. Paris. 1638.) Mare forum mundi, 
insulas stationes in mari, eleganter dixit 
de providentia 11. Theodoretus. Ad- 
jungam his Chrysostomi ad Stelechium 
verba: mí dy Tis elo, Trjv "rpós Tas 
émijuElas eükoAlav -yevouévmp» uiv; 
ta yap ur ths ddotwoplas Td uos 
arorpom ylyvorro THs Gvvovaías TIS 
mwpos dAÀXdAovs, émitouwrépay oddv 
Tijv OarXarray ávrike Tavrayov THs yHs 
6 Oeós* Tya wowep olkov éva, THY olxov- 
udyvny olxoUrvTes, oltw OCapuiva vpós 


with another remote nation; for it is of advantage to the human race 
that such intercourse should be permitted: nor is that a damage to 
any one; for if any one misses some gain which he had reckoned 
upon but never had, that is not to be reckoned loss*. So Philo, Plu- 


* Gronovius notes that this is much too lax and liberal, and contrary to the 
practice of nations, as he shews by examples. 
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mous @ywv TH Tap. aXXov xpeta. kai daiver oy Tas eu- 
wopias, ÓTws Tv Tap Eviots vouerwy Kowny eis awavTas 
eveyKn Tn» amtoAavow Deus non omnia omnibus terre 
partibus concessit, sed per regiones dona sua distribuit, quo 
homines ali aliorum indigentes ope societatem colerent. 
Jtaque mercaturam excitavit, ut que usquam nata sunt, tis 
communiter frui omnes possent. Euripides quoque Supplici- 
bus Thesea inducens loquentem, his quse humana ratio in 
commune bonum reperit, navigationem annumerat, his verbis 
(vers. 210): 
: Iidvrov re vavaroAjpa8 , os diadrAayds 

"Exouwe» dAXjAowni oy trévowro yi. 

Et cuique terrre, que suum ingenium negat, 

Supplere ratium pelagiis discursibus. 


Apud Florum est: Sublatis commerciis, rupto foedere generis yw. wu. 
human. 

XIV. 1 Sed qusritur, an ita transeuntibus mercibus 
terra, aut amne, aut parte maris, quee terr: accessio dici pos- 
sit, vectigalia imponi possint ab eo, qui in terra imperium 
habet. *Certe quascunque onera ad illas merces nullum ha- 
bent respectum, ea mercibus istis imponi nulla zequitas patitur. 


GAArjAovs Badilepev, kal twv wap’ 
€autw éxaaros à ®AnGlov meTadidods 
eükóA e dyriAauBdvy tra wap’ éxeivov, 
xal uikpóv THe ys pmépos KaTéxoov 
wowep awaons kÜpios wy, TOV WavTa- 
xov yivouevww daroXaóg xadwy. kai vuv 
éE£eoTi xaÜdorep éxi TpaéGns wrovclas, 
éxaoroy TOV Üavrvuóvoy Td wWapare- 
Üeiuévov abro Qóvra Tq woppwbev xa- 
TGkéeiuévo, TO Wapaxeluevoy avriAa- 
Beiv, trv xeipa povoy éxreívavyra: Quo- 
modo autem salis digne quis explicet 
facilitatem ad mutua commercia nobis 
datam? Ne enim itineris longitudo im- 
pedimentum aliorum ad alios commea- 
tibus adferret, breviorem viam, mare 


tarch, Libanius, Euripides, Florus. 


scilicet, ubique terrarum disposuit Deus, 
ut mundum tanquam unam domum com- 
muniter inhabitantes, crebro nos invicem 
viseremus, et apud se nata quisque al- 
teri communicans vicissim commode ac- 
ciperet res apud illum abundantes, ac 
sic exiguam tenens terre partem, ita tan- 
quam si teneret universam, frueretur 
ejus, qua ubivis sunt, bonis. Licet ita- 
que nuno tanquam in communi mensa 
convivarum unicuique ea que sibi appo- 
sita dare alteri longius accumbenti, ac 
contra que apud ipsum sunt, accipere 
manu tantum extenta. (Tom. vr. Pag. 
157.) 

? Propter transitum solum poteet 


XIV. 1 It is made a question whether, when merchandize thus 
passes through a country, the Rulers of that country may impose a 
transit-duty. And certainly whatever taxes have no respect to the 
articles of merchandize, cannot equitably be imposed on them, So 


, omnino aliquid exigi, eodem jure, quo 
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Sic nec capitatio, civibus imposita ad sustentanda reipublicre 
onera, ab exteris transeuntibus exigi potest. 

2 Sed si aut ad praestandam securitatem mercibus, aut 
inter cetera etiam ob hoc onera sustinentur, ad ea compen- 
sanda vectigal aliquod imponi mercibus potest, dum modus 
cause non excedatur. ‘Inde enim pendet justitia, ut tributi 
ita et vectigalis. Sic vectigal equorum et neti, que Isthmum 
Syriacum transibant, accepit rex Solomo. De thure Plinius: 
Evehi non potest, nist per Gebanitas. *Itaque et horum 
regi penditur vectigal. Sic ditati Massilienses ex fossa quam 
ex Rhodano in mare Marius duxerat, rparrouevot Tous ava- 
adeovrTas kai TOUS kaTa*you€vovs : "vectigal exigentes ab iis, 
qui navibus ascenderent aut descenderent, ut Strabo narrat 
libro quarto. Idem libro octavo nos docet, Corinthios ab an- 
tiquissimis usque temporibus vectigal percepisse de mercibus, 
quee ad vitandum Males flexum, terra de mari in mare trans- 


. ferebantur. Sic pro Rheni transitu pretium accipiebant Ro- 


mani. Etiam in pontibus pro transitu datur, inquit Seneca. 
Et de fluminum transitu pleni sunt jurisconsultorum libri. 
3 Sed frequens est ut sequus modus non servetur, cujus 


.rei Phylarchos Arabum incusat Strabo, hoc addito : xaXemov 


cum regem, que inter capitula legitur 


rei suze usu quivis alios arcet. Dicemus 
in Notis Gallicis. Interim vide qum 
scripsimus in PurENpoRr. De Jure 
Nat. et Gent. Lib. 111. cap. 3, § 7, ulti- 
me Editionis, J. B. 

q Inde enim pendet justitia, ut tributa 
ita et vectigalis] Vide Legem Longobar- 
dicam, Libro 111. Titulo 1. cap. 31, 33. 
et epistolam Episcoporum ad Ludovi- 


Caroli Calvi, cap. 14. 

* Jtaque et horum regi penditur vec- 
tigal] Simile apud Leonem Afrum non 
longe ab initio. [Forte Pag. 47, Ed. 
Elzevir. 1632.] 

* Vectigal exigentes ab iis, qui navi- 
bus ascenderent aut descenderent] Huc 
alludens Aristophanes in Avibus vult 
interstrui aerem, ut Dii cogantur de 





neither a capitation tax, nor taxes for the general purposes of the 
State, can be required of foreigners passing through. 

2 But if, either to provide security for the merchandize, or for 
this along with other objects, a burthen fall on the country, a tax may 
be imposed on the merchandize, if it do not go beyond the measure 
of the cause. That is the measure of the equity, as of other taxes, 
so of duties on merchandize. Thus Solomon (1 Kings x. 28) had a 
tax upon horses and linen yarn which passed the isthmus of Suez. 
So transit duty was demanded by the Gebanites, Massilians, Corin- 
thians, Romans. And the jurists have much to say of tho passage of 
rivers. 

3 But this limit is often transgressed ; as by the Arabian chiefs. - 
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eydp €v ois TocovTots kai Tots avOddect kowóv adopiÜrvat 
nérpoy TO TQ Eutropy AvavreAés" Difficile enim est, ut inter 
ealidos et feroces definiatur modus mercatori non gravis. 

XV. 1 Moran quoque aliquantisper prsetervehentibus 
aut pretereuntibus, valetudinis, aut alia qua justa de causa, li- 
cere debet: nam est et hoc inter utilitates innoxias. 'Itaque vic de | | 
Ilioneus apud Virgilium, cum Trojani in terra Africa consistere $1... — 
vetarentur, Deos judices audet invocare: et probata Grecis etse 
querela Megarensium adversus Áthenienses, qui eos portubus 
suis arcebant, apa cd kowd óixoia, contra, jus commune, ut 
Plutarchus loquitur: ita ut Lacedsmoniis nulla belli causa Perc, p. 
justior visa fuerit?. Diod. xil. p. 

2 Cui et hoc consequens est, ut tugurium momentaneum ' 9- 
ponere liceat, puta in littore, etiamsi littus a populo occupatum 
concedamus: nam quod decretum pretoris adhibendum dixit 
Pomponius, ut in littore publico vel mari exstruere quid liceat, 
ad permanentia sedificia pertinet: quo et illud poétee : 

Contracta pisces sequora sentiunt 
Jactis in altum molibus. 

XVI. Sed et perpetua habitatio his, qui sedibus suis ex- 

pulsi receptum qusrunt, ‘deneganda non est externis, dum et 


Horat. r. Od. 
LS 


victimarum nidore vectigal pendere. 
(Vers. 190, et seqq.) 

t Jtaque llioneus] Servius ad eum 
locum: Occupantis enim est possessio 
littoris : unde ostenduntur crudeles, qui 
etiam a communibus prohibeant, Laome- 
don ab Hercule occisus quod eum Troje 
portu pelleret, Servio ibidem narrante. 
[Non, sed ad vers. 619.] 

5 Hoc erat contra fodera. Deinde 


XV. 


libertatem commerciorum, non vero fa- 
cultatem tantum aliquantisper morandi, 
de qua agitur heic, Megarensibus Athe- 
nienses, denegabant. Inspice Aucto- 
rum loca in margine & me distinctius 
designata. J. B. 

* Vide PurENponr. De Jure Nat. 
et Gent, Lib. 111. cap. 3. S 10, et seqq. 
ubi hee qusestio, et sequentes accura- 
tius expenduntur. J. B. 


1 It ought also be permitted to those that travel through 


the land, to tarry there for a short time for the sake of health or 
other just cause; for this also is à harmless use. So Ilioneus in 
Virgil; and when the Megareans complained that the Athenians ex- 
cluded them from their ports contrary to the known rules of justice, 
their complaint was approved by the Greeks. 

2 It is consequent upon this, that the transit-maker may erect a 
momentary hut, on the shore for instance, though the shore be occupied 
already. For the rule that it requires the order of a judge to build 
on the shore or in the sea, refers to permanent structures. 

XVI. Further, & place of settlement is not to be denied to 


Ant. Rom. 
L 58. 


Lib. xvii p. 
De Offic. iii.7. 


Herod. 1. 150. 
Paus. v 
Diod. v. 988. 
Herod. iv. 45. 
Oros. vii. 


Lib. iv. 146. 
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imperium, quod constitutum est, subeant, et que alia ad vitan- 
das seditiones sunt necessaria: quam squitatem recte obser- 
vavit divinus poéta, cum /Eneam inducit has ferentem con- 
ditiones (.ZEn. xu. 192): 
Socer arma Latinus habeto, 
Imperium solenne socer. 

Et apud Halicarnassensem Latinus ipse squam esse dicit 
JEnes causam, si sedium inopia compulsus eo advenisset, 
Barbarorum est hospites pellere, ait ex Eratosthene Strabo: 
nec probati hac in parte Spartani. Ambrosio quoque judice 
illi; qui peregrinos urbe prohibent, nequaquam probandi. Sic 
ZEoles Colophonios, Rhodii Phorbantem ejusque socios, Cares 
Melios, Lacedzemonii Minyas, Cumsi alios ad se adventantes 
exceperunt. At de iisdem Minyis recte Herodotus, cum re- 
cepti partem imperii poscerent, ait eos efuBpioa: xai roit 
ovy dora, injuriosos fuisse et fecisse que facere fas non 
erat: beneficium ab illis in injuriam versum dixit Valerius 
Maximus. 

XVII. Sed et si quid intra territorium populi est, deserti 
ac sterilis soli, id quoque advenis postulantibus concedendum 
est, aut etiam ab illis recte occupatur, quia occupatum censeri 
non debet, quod non excolitur, nisi imperium quod attinet, 
quod populo veteri salvum manet. Trojanis data & Latinis 
Aboriginibus jugera duri atque asperrimi agri septingenta, 

9» Ut Servius notat] Ex Catone, Si- X Separare a commerciis communis 
senna, aliisque veterum. parentis] Plutarchus Pericle de Mega- 


foreigners who are expelled from their own country; provided that 
they submit to the constituted government, and such other regulations 
as are requisite to avoid confusion. So Virgil, Dionysius of Halicar- 
nassus, Eratosthenes, the Eolians, Rhodians, Carians, Lacedeemonians, 
Cum:eans. But when the Minyans coming thus, asked the Laceds- 
monians to share their power with thom, they were injurious aggressors, 
as Herodotus speaks; and Valerius says that they turned a benefit 
into an injury. 

XVII. And if there be any portion of the soil of a territory 
desert and barren, that also is to bo given up to immigrants who ask 
for it; or even may be rightly occupied by them; because that which 
is not cultivated, is not to be conceived as occupied, except as to the 
ownership, which continues to be in the old people. So the Latin 
Aborigines granted land to the Romans; so Dio Prusscensis says ; so the 
Ansibarii in Tacitus held: though their general doctrine was wrongly 
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"ut Servius notat. Apud Dionem Prusmensem oratione VII. Ad Lib. xl. 
legimus: ovdey a&woUgip ot THY apryny TNS Xwpas ep'ya- p. 105 c. 
Couevor: nihil peccant qui partem terre incultam colunt. 
Clamabant olim Ansibarii: sicut celum Diis, ya tag generi Tact. Ann, 
mortalium datas, queque sint vacue, eas publicas esse: So- 
lem, quin etiam et sidera respicientes quast coram interro- 
gabant, vellentne contuert inane solum: potius mare super- 
funderent adversus terrarum ereptores. Sed male dicta hsc 
generalia rei presenti aptabant: nam terre ille non omnino 
erant vacus, sed pascendis pecoribus et armentis militum ser- 
viebant: qus justa Romanis negandi causa. Nec minus juste 
jam olim Romani ex Gallis Senonibus qusrebant: quod jus iv. v. se. 
esset agrum a possessoribus petere, aut minari arma ? 

XVIII. .Post jus commune ad res sequitur jus commune 
ad actus: quod datur aut simpliciter, aut ex suppositione. 
Simpliciter datur hoc jus ad actus tales, quibus ea comparan- 
tur, sine quibus vita commode duci nequit. Non enim par 
hic necessitas requiritur ut in re aliena arripienda: quia hic 
non agitur de eo, quod fiat domino invito, sed de modo 
acquirendi dominis volentibus: tantum ne id aut lege lata, 

aut conspiratione impedire liceat. Est enim tale impedi- 
mentum naturz societatis contrarium in his, quas dixi, rebus. 

Hoc est, quod Ambrosius vocat, *separare à commerciis com- De of. iii. 
munis parentis, fusos omnibus partus negare, consortia vi- 


rensibus (pag. 168 B): alrispevor wd- wv 'A0nvaio, xparovew elpyyeoOat, xal 
ont uév ayopas, wavrwy 06 Niuévev, awedadverOas wapa ra Kowa óÍxata* 


applied in that case; for the lands were occupied: so the Romans 
rightly resisted the Senones on the same ground. 

XVIII. After the Common Right to things follows the Common 
Right to acts; and this is given either simply or hypothetically. 
There is given simply a Right to those acts without which life cannot 
conveniently be sustained, and others which may be compared with 
these. The same necessity is not required here, as in taking what 
belongs to another; for here we do not speak of what may be done, 
the owner being unwilling ; but of the mode of acquiring things with 
the owner's consent; asserting only, that he may not prevent the 
acquisition either by law or by conspiracy. For such impediment in 
such matters is contrary to the nature of human society. This is, 
as Ambrose says, to separate ourselves from the intercourse of our 
common parent; to deny what is given for all; to tear up the root 
of our common life. For we do not now speak of superfluities, the 


Covar. Var. 
Res. iil. 14. 

Ibid. Tert. 

p. 270 
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vendi averruncare. Nam de supervacuis et mere voluptariis 
non agimus, sed de his que vita desiderat, puta alimentis, 
vestimentis, medicamentis. 

XIX. Ad hee igitur sequo pretio comparanda jus esse 
omnibus hominibus asseveramus: demto, si a quibus petitur 
ipsi ejus rei indigeant : quomodo in summa penuria frumenti 
venditio prohibetur. Et tamen ne in tali quidem necessi- 
tate expelli posse admissos semel peregrinos, sed commune 
malum communiter tolerandum ostendit indicato jam loco 
Ambrosius. 

XX. Ad sua autem vendenda non sequum jus est: nam 
cuilibet liberum est statuere, quid velit acquirere aut non. 
Ita vinum et alias merces exoticas olim non recipiebant Belge. 
Et de Arabibus Nabateis Strabo, eicaywyma à. éoTi ra pev 
TeÀéws, Td Ó ov smavreAws: "importare merces quasdam 
licet, quasdam non item. 

XXI. 1 In hoc jure, quo diximus, inesse censemus etiam 
libertatem matrimonia ambiendi et contrahendi apud vicinas 
gentes: puta, si virorum populus aliunde expulsus alio adve- 
nerit: ‘nam sine femina statem agere etsi humans naturse 


Dequerebantur omni se mercatu, omni 
portu, quem tenerent. Athenienses, arceri 
depellique contra gentium jura. Seneca 
epistola Lxxx vit. recitato Virgilii loco 
(Georg. 1. 53): 

Et quid queque ferat regio ct quid queque 


Ista in regione descripta sunt, ut neces- 
sarium mortalibus esset inter ipsos com- 
mercium, si invicem alius ab alio aliquid 
peteret. Idem Naturalium v. 18. Quid 
quod omnibus inter se populis cosmmer- 
cium dedit, et gentes dissipatas locis, 


recuset. miscuit? Vide Anglorum querelas de 


mere instruments of pleasure; but of tho necessaries of life, food, 
clothing, medicaments. 

XIX. We say then that these things, all men havo a Right to 
purchase at a fair price; excepting when they from whom they are 
asked, themselves need them: as in a great scarcity of corn, it is for- 
bidden to be sold. And yet even in such a necessity, foreigners once 
admitted cannot be expelled, but the common evil is to be borne in 
common, as Ambrose says. 

XX. We have not the same Right to sell what we have; for 
every one is free to decide what he will acquire, and what not. Thus 
formerly the Belgians would not admit wine and other foreigu mer- 
chandize: and the Arabians admitted some articles and not others. 

XXI. 1 In the Right of which we speak is included, we con- 
ceive, the Right of seeking and making marriages with neighbouring 
nations: if for instance, a population entirely male expelled from 
some other place come thither. For to live without marriage, though 


Car. II.] COMMUNITER COMPETUNT. 259 

non omnino repugnat, repugnat tamen natur» plerorumque 
hominum. Ccelibatus enim non nisi excellentibus animis con- 

venit. Quare facultas comparandi uxores adimi viris non 
debet. Romulus apud Livium vicinos rogat, ne graventur Liv.i.s. 
homines cum hominibus sanguinem et genus miscere. Canu- 

leius apud eundem: Connubium petimus, quod finitimis ex- Lib. iw. s. 
ternisque dari solet. Jure belli injuste negatas nuptias 
juste victor auferret, Augustino judice. 

2 Leges autem civiles aliquorum populorum, qus connu- 
bia exteris negant, aut ea ratione nituntur, quod tempori- 
bus, quibus sunt conditz, nulli erant populi, quibus non femi- 
narum copia suppeteret, aut non de quibusvis connubiis agunt, 
sed de iis, que justa sunt, hoc est, qus speciales quosdam 
juris civilis effectus producunt. 

XXII. Ex suppositione jus commune est ad actus, quos Viet. 4, Rel 
populus aliquis externis promiscue permittet. Nam tunc si  — 
unus populus excludatur, ei fit injuria. Sic, si externis ali- 
cubi venari, piscari, aucupari, margaritas legere licet, si ex 
testamento capere, si res vendere, si etiam extra penuriam 
feminarum conjugia contrahere, uni populo id negari non 


De Civ. Dei, 
li. 17. 


Hispanis apud Thuanum libro Lxxr. 
in historia anni clo Io 1xxx. 

Y Quomodo in summa penuria fru- 
menti venditio prohibetur] Cassiodorus 
1. epistola xxxiv. Copia frumentorum 


* Importare merces quasdam licel, 
quasdam non ilem] Vide Crantzium 
Saxonicorum x1. (Cap. 3.) 

5 At vero necesse non est, ut Populus, 
sive virorum, sive utriusque sexus, num- 


debet provincie primum prodesse, cui 
nascitur. 


quam intereat. Plura diximus in notis 
Gallicis. J. B. 


not entirely repugnant to human nature, is repugnant to tho nature 
of most men. Celibacy suits only superior minds: therefore men 
ought not to be deprived of the means of getting wives. So Romulus 
in Livy: so Canuleius. So Augustine. 

2 The Laws of some nations, which deny marriage to strangers, 
either depend on this ground, that at the time when they were made 
there was no people which had not a sufficient supply of women; or 
they do not treat of marriage in general, but of that marriage which is 
legitimate in a peculiar sense, that is, which produces some special 
kind of legal effects. 

XXII. The Right Aypothetical to acts, refers to acts which any 
nation has permitted to strangers generally : in this case, if one people 
be excluded from such acts, it is wronged. Thus if it be permitted to 
strangers to catch beasts, fish, birds, in certain places, or to get pearls; 
to take legacies, to sell goods, to contract marriages, even without the 
plea of want of women, that cannot be denied to one particular people, 


Jud. xx. 
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potest; nisi delictum praecesserit: qua de caussa Benjaminitis 
Hebrei ceteri ademerunt connubii facultatem. 

XXIII. Sed de permissis quod diximus, intelligendum 
est de his, qu» permissa sunt tanquam ex vi naturalis liber- 
tatis nulla lege sublate: non si permissa sint per beneficium, 
relaxando legem: nam in beneficii negatione nulla est injuria. 
Atque ita arbitramur conciliari posse, quod post Franciscum 
Victoriam quasi ei contrarius notavit Molina. 

XXIV. Quesitum memini, an populo alicui liceat. cum 
alio populo pacisci, ut is populus certi generis fructus, qui 
alibi non nascuntur, sibi soli vendat. Licere censeo, si js, qui 
emit populus paratus sit aliis vendere quo pretio: nam alia- 
rum gentium non interest, a quo emant quod ad desideria 
naturse attinet. Lucrum autem alter alteri prevertere licite 
potest, maxime si causa subsit, ut si qui id stipulatus est 
populus alterum populum in suam tutelam receperit, sum- 
tusque eo nomine faciendos habeat. Talis autem coémtio, eo 
quo dixi animo facta, juri nature non repugnat, quanquam 
solet interdum ob utilitatem publicam legibus civilibus pro- 
hiberi. 


except on account of & delinquency; on which account the rest of 
the Hebrews took away from the Benjamites the right of intermar- 
riage with them. 

XXIII But what is said of such permissions, is to be understood 
of such things as are permitted in virtue of naturalliberty not taken 
away by law; not of those things which are permitted by indulgence, 
as a relaxation of law: for there is no wrong in denying an indulgence. 
And thus Francis Victoria and Molina may be reconciled. 

XXIV. Irecollect a question raised, Whether it be lawful for one 
people to make an agreement with another, that they will sell to them 
alone fruits of a certain kind, which grew nowhere else. I conceive it 
to be lawful, if the buying people be ready to sell them to others at an 
equitable price: for it makes no difference to other nations, from 
whom they buy what gratifies their natural desires. And one party 
may anticipate another in a gainful trade; especially if the people 
making this bargain have taken the other people under its protection, 
and have incurred expense on that account. Such forestalling and 
monopoly, made with the intention which I have described, is not con- 
trary to Natural Law; although sometimes it is prohibited by Civil 
Law, on account of public utility. 
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CAPUT III. 


DE ACQUISITIONE ORIGINARIA RERUM, UBI DE MARI 
ET FLUMINIBUS. 


I. Originariam acquisitionem XII. Talem occupationem jus non 
fieri per divisionem aut occu- dare impediendi transitus 
gationem. innozit. 

IL Rejiciuntur hic ali modi, ut | XIII. Imperium in partem ma- 
concessio juris incorporalis. ris occupari posse, et quo- 

III. Jtem specificatio. modo. 

IV. Occupatio duplez, ad impe- XIV. Vectigal navigantibus mari 
rium, ad dominium: que ez certis causis imponi posse. 
distinctio explicatur. XV. De pactionibus, que popu- 

V. Occupationem mobilium lege lum aliquem ultra. certos 
posse anteverti. terminos vetant navigare. 

VI. Quo jure nitatur dominium XVI. Fluminis cursus mutatus 
infantium et amentium. an territorium immutet, cum 

VII. Flumina occupari posse. distinctione explicatur. 

VIII. An et mare? XVII. Quid sentiendum si alveus 

IX. Olim in partibus Romani plane mutatus sit ? 
imperii id non licuisse. XVIII. Flumen interdum totum 

X. Nature tamen jus non ob- accedere territorio. 
stare in parte maris, que XIX, Res derelictas occupanti ce- 
terris quasi clausa sit. dere, nisi populus dominium 

XI. Quomodo talis occupatio quoddam generale occupa- 
fiat, et quamdiu duret. verit. 


I. S 


NGULARI jure aliquid nostrum fit acquisitione origi- 
naria aut derivativa, Originaria acquisitio olim, cum 


genus humanum coire posset, fieri potuit etiam per divisionem, 
ut diximus, ! nunc per occupationem tantum. 

II. Dicat forte aliquis, etiam concessione servitutis, con- 
stitutione pignoris aliquid originarii acquiri: sed recte expen- 


! Potest adhuc hodie per divisionem, ut ostendimus in Notis nostris Gallicis, J. B. 





CnHaPTER III. Of the original acquisition of property in things: and 
herein of the Sea and Rivers. 


I. Athing may become our property by acquisition, original or 
derivative. Original acquisition formerly, when the human race could 
meet together and agree, might be made by division; at present it is 
only made by occupation. 

II. It may be said perhaps that property may be originally 
acquired by being given on conditions, as a farm; or deposited as a 


L. 
3. § Genera, 
21. D. de Acg. 
Poss. 


De Benef. 
vii, 4. v 


Orat. xxxi. 
p. 324 D. 
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denti apparebit id jus novum non esse nisi modo: nam virtute 
ipsa inerat in dominio domini. | 

III. Paulus jurisconsultus acquirendi causis et hanc annu- 
merat, que maxime videtur naturalis, si quid ipsi, ut in rerum 
natura esset, fecimus. Sed cum naturaliter nihil fiat nisi ex 
materia prius existente, ea si nostra fuerit, continuabitur domi- 
nium specie introducta: si nullius, ad occupationis genus hsec 
&cquisitio pertinebit: sin aliena, jam naturaliter nobis solis 
eam non acquiri infra apparebit. 

IV. 1 De occupatione ergo, que post prima illa tem- 
pora solus est naturalis et originarius modus, videndum est 
nobis. In his autem, qus proprie nullius sunt, duo sunt 
occupabilia, imperium et dominium quatenus ab imperio dis- 
tinguitur. Seneca ita hzc duo expressit: “Ad reges potestas 
omnium pertinet, ad singulos proprietas. Dion Prussensis 
hoc modo: 7 xu pa TIS TOAEWS GAN ovdey 5jrTOV TOV KEKTN- 
uevwy ExagTos KUptos eai TOV cavrov' Regio civitatis est : 


* Ad reges potestas omnium pertinet, 
ad singulos proprietas] Locus est libro 
vii. de Beneficiis c. iv. sequitur. c. v. 
Omnia rez imperio possidet, singuli do- 
minio. et c. vi. Casar omnia habel: 
fiscus ejus privata tantum ac sua. Sym- 
machus x. epist. 54. Omnia regitis, 
sed suum cuique servatis. Philo libro 
wepi puroupyias’ ol BaciXeis kal rov 
kaTd THY xcpav awayTwy ÓvTtS KTN- 
pdreoy Óeavórai, kal 0cwv érikpareiy 
ol léiw@ra: soxovet, pova Tavra éxew 


voufGovrai rep éxirpowors kal dwripe- 
Antrais éyyeipícatev, dd’ ov kal tae 
érncious wpoaddous éxAéyovoty* Reges 
cum sini domini omnium, que in ipso- 
rum sunt ditione, etiam eorum que a pri- 
vatis possidentur, (amen videntur ea 
tantum habere que procuratoribus et 
rationalibus suis dispensanda commit- 
tunt, a quibus annuos recipiunt proven- 
tus. (Pag. 222 B. Ed. Paris.) Plinius 
Panegyrico : tandem imperium principis 
quam patrimonium majus est. (Cap.50.) 


pledge: but on consideration, it will appear that such ownership is not 
new, except in its form; by its own virtuo, it resided in the ownership 
of the former owner. 

III. Paulus the Jurist adds, to the enumeration of the causes of 
acquisition this, if we have made anything, so as to cause it to exist. 
But since, in the course of nature, nothing can be made except out of 
pre-existing matter, if that matter was ours, the ownership continues 
when it assumes a new form; if the matter was no one's property, this 
acquisition comes under occupation; if the matter belonged to another, 
the thing made is not ours alone, as will appear below. 

IV. 1 Therefore we have to consider occupation ; which, after that 
primitive time, is the only natural and original mode of acquisition. In 
things which are properly no one's, two things are occupable; the lord- 
ship, and the ownership, so far as it is distinguished from the lordship. 


Cap. III] 957 


UBI DE MARI ET FLUMINIBUS. 


at non eo minus in ea suum quisque possidet. Imperium 
duas solet habere materias sibi subjacentes, primariam perso- 
nas, que materia sola interdum sufficit, ut in exercitu virorum, 
mulierum, puerorum quserente novas sedes; et secundariam 
locum, qui territorium dicitur. 

. 2 Quanquam autem plerumque uno actu queri solent im- 
perium et dominium, "sunt tamen distincta: ideoque domi- 
nium non in cives tantum, sed et in extraneos transit, manente 
penes quem fuit imperio. Siculus libro de Conditionibus Agro- 
rum: Auctores assignationis, divisionisque, non sufficientibus 
agris coloniarum, quos em vicinis territoriis sumsissent, 
assignaverunt quidem futuris civibus coloniarum ; Sed 
jurisdictio in agris, *qui assignati sunt, penes eos remansit, 
ex quorum territorio sumti sunt. Demosthenes oratione de 
Haloneso, agros, qui eorum sunt, quorum est territorium, vocat 
€yyxrzuara, *qui in alieno aT HpaTa. 

V. In loco autem, cujus imperium jam occupatum est, 
jus occupandi res mobiles anteverti posse lege civili supra 


b Sunt tamen distincta] Itaque et 
apud Apollodorum videas, tum Arcadiz 
tum Attice terras divisas, uno retinente 
way Td Kpdcros omne imperium. [Bib- 
lioth. Lib. 111. cap. ix. § 1. et cap. xiv. 
$ 6.] 

3 Ampliss. Goxsivs legit heic recte 
cis agros, ex vestigio lectionis MSS. et 
Edd. eis agris. Locus est pag. 25. in 
Jin. Editionis, quam curavit idem Vir 
Doctissimus: qui etiam optime ostendit, 


quod divisum fuerat, sed non adsigna- 
tum futuris civibus Coloniarum, man- 
sisse illorum, quorum antea fuerat. Quod 
autem adsignatum fuerat, id omnino 
accedebat jurisdictioni Colonim. Vid. 
Antiq. Agrar. in eodem Volumine, pag. 
114. et seqq. Adeoque locus nil ad rem 
facit. J. B. 

5 Permutat heic Auctor sensum vo- 
cum Grecarum. Vide locum Oratoris 
Graci, pag.34 8. J. B. 


Kings have power over all things (the lordship); individuals have 
property (ownership.) The city is the king’s; but nevertheless in tho 
city each has his own. Lordship has two kinds of matter subject to 
it; primary, persons, which matter alone sometimes suffices ; as in the 
case of a body of people (men, women, and children,) seeking 8 new 
settlement; and secondary, & place, which is called a territory. 

2 Therefore, though lordship and ownership are commonly acquired 
by one act, they are really distinct. The ownership may pass not only 
to citizens, but to strangers; while the lordship remains in the same 
hands as before. So Siculus De Conditionibus Agrorum. Demosthe- 
nes uses different words for landed property in our own territory and 
in another. 

V. Ina place in which the lordship is already occupied, the right 

of occupying moveable things (as wild boasts, birds, &c.) may be barred 
17 


[enor.] 
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diximus. Est enim hoc jus ex jure nature permittente, non 
precipiente, ut liceat semper. Neque enim id requirit hu- 
mana societas. Quod si quis dieat videri jus gentium esse, 
ut id liceat: respondebo, etiamsi in aliqua parte orbis id com- 
muniter ita receptum sit, aut fuerit, non tamen habere vim 
pacti inter gentes, sed esse jus civile plurium gentium distri- 
butim, quod a singulis tolli potest. Et talia multa sunt, quss 
juris gentium vocant jurisconsulti, ubi de rerum divisione et 
acquirendo dominio agitur. 

VI. Notandum et hoc, si solum jus naturale spectamus, 
dominium non dari nisi in eo, qui ratione utitur. Sed jus 
gentium ob utilitatem communem introduxit, ut et infantes, 
et furiosi dominia accipere et retinere possent, personam 
illorum interim quasi sustinente humano genere, Sed nimi- 
rum humana jura multa constituere possunt preter naturam: 
contra naturam nihil. Ideo dominium hoc, quod favore in- 
fantium et his similium, consensu gentium humanius viven- 
tium introductum est, stat intra actum primum, neo ad 
actum secundum, ut loquuntur schol», potest pertingere, id 
est, ad habendi, non ad per se utendi jus pertinet. Nam 
alienatio et si qua huic sunt similia, in ipsa sui natura inclu- 
dunt actum utentis ratione voluntatis, que in talibus existere 


by the Civil Law, as we have said (B. rr. c. ii. $ v.). For the right to 
take such things is from a permission of Natural Law; not from &com- 
mand, directing that there shall always be such liberty. Nor does 
human society require that it should be so. If any one should say 
that it appears to be a part of jus gentium that such a liberty should 
exist ; I reply, that although in any part of the earth this be or should 
be so received, yet it has not the force of a general compact among 
nations: but is the Civil Law of several nations distributively, which 
may be taken away by nations singly. There are several such points 
which the jurists say are juris gentium, in what relates to the division 
and acquisition of property. 

VI. Itis to be observed also, if we regard Natural Law alone, that 
there is no ownership except in a creature endowed with reason. But 
the jus gentium has introduced an assumption, on the ground of com- 
mon utility, that infants and insane persons can receive and retain 
ownership, the human race, as it were, performing their parts for them. 
And in fact many things besides nature may constitute Rights, though 
nothing can constitute Rights against nature. Therefore this owner- 
ship which is thus introduced in favour of infants and tho like by the 
custom of civilized nations, stops at tho primus actus, tho potential fact 
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non potest. Quo non male referas illud Pauli apostoli, car iv. 1. 
pupilum quanquam rerum paternarum dominum, dum ejus 
est statis, nihil differre a servis, exercitio dominii scilicet. 
De mari cepimus supra aliquid dicere, quod nunc absolvendum 
est. 

VII. Flumina occupari potuerunt, quanquam neo supra 
nec infra includuntur territorio, sed cum aqua superiori et 
cum inferiori aut cum mari cohsrent. Sufficit enim quod 
major pars, id est, latera clausa sunt ripis, et quod compara- 
tione terrarum exiguum quid est flumen. 

VIII. Ad hoc exemplum videtur et mare occupari po- 
tuisse ab eo, qui terras ad latus utrumque possideat, etiamsi 
aut supra pateat ut sinus, aut supra et infra ut fretum, dum- 
modo non ita magna sit pars maris, ut non cum terris compa- 
rata portio earum videri possit. Et quod uni populo aut 
regi licet, idem licere videtur et duobus aut tribus, si pariter 
mare intersitum occupare voluerint: nam sic flumina, que 
duos populos interluunt, ab utroque occupata sunt, ac deinde 
divisa. 

IX. 1 Fatendum est in partibus cognitis Romano impe- 
rio a primis temporibus ad Justinianum usque, juris gentium 
fuisse, ne mare a populis occuparetur, etiam quod jus piscandi 


of having; and does not go on to the actus secundus, the operative 
fact of using. For alienation and similar processes in their very nature 
include the use of reason, which cannot exist in such agents. To which 
we may refer, Gal. iv. 1, the heir, so long as he is a child, 5c. 

VII. We have above begun to speak of the sea; wo must now 
finish what we have to say on the subject. 

Rivers may be held as by occupation, though neither their upper 
nor lower extremity be included in the territory; but cohere with 
superior or inferior water, or with the sea. It is sufficient that the . 
greater part, that is, the sides, are inclosed with banks, and that a river 
is something small in comparison with the land. 

VIII By this it appears that a portion of the sea also may be 
occupied by him who possesses the land on each side: although it be 
open at one end, as a bay, or at both, as a strait; provided it be not 
such a portion of the sea as is too large to appear part of the land. 
And what is lawful to one people or king, scems also to he lawful to 
two or three, if they, in like manner, wish to occupy the sea which lies 
among their dominions. And thus two rivers which flow between two 
peoples are occupied by both, and thus are divided. 

IX. 1 It must be confessed, however, that in the 
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Lim i attinet. Nec audiendi sunt qui existimant, cum in jure Ro- 
Div. §1 mano mare omnium commune dicitur, commune civium Roma- 
Her. Di. norum intelligi. Nam primum voces ita sunt universales, 

ut hanc restrictionem non ferant. Nam quod Latine mare 

omnium commune dicitur, explicat Theophilus, xowov «avrov 
L. Vendit.18 avO pure. Ulpianus mare omnibus natura patere dixit, et 
Lib, ii. Ne ita omnium esse sicut aér. Celsus, maris communem esse 
Tuo. ii usum omnibus hominibus. Preterea manifeste *distinguunt 

jurisconsulti publica populi, in quibus et flumina, ab his com- 
De Rer. Div. munibus. Ita in institutionibus legimus: Quedam naturali 


m jure communia sunt omnium, quadam publica: Naturali 
jure communia sunt omnium hec, aér, aqua profluens, et 
mare, et per hoc littora maris. | Flumina autem omnia 
et portus publica sunt: et apud Theophil. _ prone pev 
oU dap. koud arüyTOV avÜpwov ecTi TGvTa, o arp, 
TO Uowp TO aevvaov, 0aAacca. Mox: rorauol Oe TdvTeg 
kai Auuéves wouGBAKkoi eigt, TOUT eaTt ToU Óguov ToU ‘Pw- 
patxou. 

rgwdm 2 Sed et dde littoribus dixit Neratius non ita esse pub- 

4c. Re. lica, ut que in patrimonio sunt populi, sed ut ea, que primum 


& natura prodita sunt, et in nullius adhuc dominium pervene- 


* Communia hec omnium, dicuntur € Communia sunt omnium) Michael 
etiam Publica a priscis Ictis. Vide Cla- ^ Attaliates: tiva dé wavrwy eloiy, olov 
rias. NoopT. Probab. Jur. Lib. 1. cap.  ó dgp, Td péov tewp, rj 0dXacca, 6 al- 
‘vii. viii. Quoad rem ipsam, vel non satis yiaAóe Tis ÜaXdoams. quedam sunt 
inter se consensisse, vel non satis accu- — omnium, ut acr, ut agua profluens, ut 
ratas habuisse notiones videntur Veteres mare. et littus maris. (Tit. 11. Pragm.) 
illi Sapientes. Sed de eo non est heic 4 Delittoribus] In Basilicorum Ec- 
agendilocus. J. B. logis Lib. 1. tit. i. c. 13. ol alyiaXol év 


earth known to the Roman empire from the earliest times down to 
Justinian, it was & part of tho Law of Nations that the sea could not 
be occupied by any people, even for purposes of fishery. Nor are they 
to be attended to who say, that since, in the Roman Law, the sea is 
called commune omnium, common to all, it is to be understood as 
common to Roman citizens. For, in the first place, the expressions are 
ioo general; as in Theophilus, Ulpian, Celsus. [Seo.] And next, the 
jurists distinguish these publica populi, public property of one people, 
from as common to all. So in the Institutions and Theophilus. 
[Soe. 

2 As to shores of the sea, Neratius said that they are not public 
as belonging to any one people, but as still in a state of nature, never 
having come to belong to any, not even any people. This seems to be 
contradicted by what Celsus says, that the shore within the bounds of 
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runt, id est, ne populi quidem ullius: cum quo responso pug- 
nare videtur, quod Celsus scripsit: Littora, in que populus a. t. littora. 
Romanus imperium habet, populi Romani esse arbitror : ma- ín loco publ. 
ris autem usum communem omnibus hominibus. Sed conciliari 
videntur ita heec posse, si dicamus Neratium de littore loqui, 
quatenus usus ejus navigantibus, aut preetervehentibus est 
necessarius. Celsum vero quatenus ad utilitatem perpetuam 
5assumitur, puta ad sdificium permanens: quod a preetore 
impetrari solere Pomponius nos docet, ut et jus sedificandi in r. L Quamets, 
mari, id est, in parte littori proxima, et quz littori quasi Dom 
accensetur. 

X. 1 Hee quanquam vera sunt tamen *ex instituto non 
ex naturali ratione provenit, quod mare eo quo diximus sensu 
occupatum non est, aut occupari jure non potuit. Nam et 
flumen publicum est, ut scimus, et tamen jus piscandi in diver- 
ticulo fluminis occupari a privato potest : sed et de mari dic- L. s: 
tum a Paulo est, si maris proprium jus ad aliquem pertineat, * Det 
uti possidetis interdictum ei competere; quoniam ad priva- 3 do Imper 
tam jam causam pertinet non ad publicam hxc res: utpote ™ 
cum de jure fruendi agatur, quod ex privata causa contingit, 
non ex publica: ubi haud dubie ‘de exigua agit maris por- 


Divers. 


Tij *dvrov éEovaía eloí* littora in om- 
nium sunt potestate. Vide et libro Lrrr. 
tit. vi. 

5 Vocem perpetuam addidi, quse ex- 
cidit in omnibus Editionibus, et quam 


deesse manifesto patet ex oppositione. 


usi et Angli contra Danos: vide opti- 


mum Camdenum in regno Elisabethe 
anno Clo Ioc. 

f De ezigua agit maris portione, que 
in fundum privatum admittitur] Sal- 
lustius (Bell. Catil. c. 13): a privatis 


J. B. 
e Ez instituto] Quo ipso instituto 


compluribus subversos montes, maria 
constructa. Horatius Lyricorum libro 11. 


the Roman authority belongs to the Roman people; but that the sea 
is common. The two may be reconciled, if we suppose that Neratius 
meant the use of the shore as far as it is used by navigators or travel- 
lers; but Celsus, so far as it is taken up for some permanent use, as for 
& building. For this, as Pomponius teaches us, was obtained only by 
application to the judge, as also the right of building in the sea. 

X. 1 Though this is so, yet that the sea, in the sense which we 
have spoken of, is not occupied, nor can lawfully be occupied, is a 
result of institution, not of natural reason. For a river is public pro- 
perty, as we know; and yet the right of fishing in a certain bend of the 
river may belong to & private person by occupation: and Paulus pro- 
nounced, that if any one could have property in the sea, he might ob- 
tain a sentence of the court in the usual form, uti possidetis, since the 
case would be a private, not a public one; but in this he speaks, doubt- 
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tione, que in fundum privatum admittitur: quod £a Lucullo 
et alis factum legimus. Valerius Maximus de C. Sergio 
Orata: peculiaria sibi maria excogitavit, estuariis interci- 
piendo fluctus. Sed idem postea contra veterum Jurisconsul- 
torum responsa ad "zpo0vpa, id est, vestibula in Bosphoro 
Thracico produxit Leo Imperator, ut ea quoque septis quibus- 
dam, quas éroxas vocabant, includi et privatim vindicari pos- 
sent. 

2 Quod si privatorum fundis aliquid maris potest accedere, 
quatenus inclusum nempe est, et ita exiguum, ut fundi portio 
censeri possit, nec quo minus id fiat repugnat jus nature; 
quidni et portio maris inclusa littoribus ejus fiat populi, 
eorumve populorum, cujus quorumve sunt littora, dum ea para 
maris ad territorium comparata non major sit quam diverti- 
culum maris comparatum ad magnitudinem fundi privati? 


Severo, (Cap. 26). Cassiodorus ix. 
c.vi. Quantis ibi molibus marini ter- 
mini decenter invasi sunt, quantis ín vis- 
ceribus qa@quoris terre promota est? 


carmine xviii. (vers. 20): 
Marisquo Baiis obstropentis urges 
Bummover» littora: 


Et libro itt. carmine i. (vers. 33): 


Contracta pisces equora sontiunt Tibullus: 

Sects tn alto molibus m Claudit ct indomitum moles mare, lentus ut 
Velleius Paterculus (Lib. 11. c. 33): intra 
Injectas moles mari et receptum suffossis — Negligat hibernas piscis abesse minas. 


montibus mare. Seneca in excerptis 
controversiarum libro v. controv. v. 
Maria submoventur  projectis molibus. 
Plinius de 7erra Lib. 11. c. lxiii.. Ut 
Sretaadmittamus, eroditur aquis. Stagna 
stupenda admisso mari dixit Lampridius 


(Lib. 11. Eclog. vi. 27.) De talibus pis- 
cinis maritimis agit Plinius libro xxxi. 
cap. vi. Columella Rei Rustica libro 
VIII. C. xvi. et xvii. ubi hoc inter alia: 
lautitias locupletum maria ipsa Neptu- 
numque clausisse. Similia habet Am- 


* o — SK — — — A ÓÁ——— ee —— 


less, of a small part of the sea, such as can bo taken into privato 
grounda, as was dono by Lucullus and others. C. Sergius Orata made 
seas of his own by shutting up estuaries, as Valerius says. And this 
authority was used by Leo the Emperor, for appropriating the entrance 
of the Bosphorus by shutting it with piers. 

2 Since a portion of the sea may become part of a private estate, 
namely, it it be included in the estate, and so small as to seem part of 
it, and if Natural Law does not prohibit this; why should not a por- 
tion of tho sea included within tho territory of a people or of several 
peoples be the property of those whose the shores are? provided that 
the size of that portion of the sea compared with the territory be not 
larger than the ervek of the sea compared with the estate. And it is 
not a reason againat this, that the sea is not included on all sides, as 
we may understand by the example of a river, and of the sea admitted 
into the heart of a city. 
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Nec obstare quod mare non undique includatur, exemplo flumi- 
nis, intelligi potest, et exemplo maris ad villam admissi. 

3 Sed multa, que natura permittit, jus gentium ex com- 
muni quodam consensu potuit prohibere. Quare quibus in 
locis tale jus gentium viguit, neque communi consensu subla- 
tum est, maris portio quamvis exigua, et maxima sui parte 
inclusa littoribus, in jus proprium populi alicujus non con- 
cedet. 

XI. "Verum notandum etiam, si quibus in locis jus illud 
gentium de mari receptum non esset, aut sublatum, tamen ex 
eo solo, quod terras populus occuparit, mare occupatum colligi 
non posse: nec animi actum sufficere, sed actu externo esse 
opus, unde occupatio possit intelligi. Deinde vero si desera- 
tur possessio ex occupatione nata, jam mare redire ad veterem 
naturam, id est, ad usum communem: quod de insdificato 


brosius Hexaemero v. c. x. et de Na- 
buthe cap. iii. et Martialis aliquot locis. 
[Exempli gratia, libro x. Epigr. xxx. 
vers. 19, et segq.] 

€ A Lucullo] Varro de eo: Ad Nea- 
polim L. Lucullus, posteaquam perfodis- 
set montem, et maritima flumina immisis- 
set in piscinas, qua reciproca fluerent, 
ipse Neptuno non cederet eo piscatu. 
(De Re Rust. Lib, 111. cap. 17). Plu- 
tarchus ejus vita: xal Tpoxoie ÜaAdoons 
xal dstadpopas lxÜvodoopovs mois olxg- 
tnpios wepteXicoovros, kal OiualTas 


évaAÍLovs xríGorros* (pag. 618 c.) Cum 


ipse maris alveos ct plenos piscibus euri- 
pos villis suis circumdaret, inque ipso 
mari cenacula fabricaret. — Plinius 
libro 1x. c. liv. Lucullus exciso monte 
Jjuzta Neapolim, majore impendio quam 
villam cdificaverat, euripum et maria 
admisit : qua de causa Magnus Pom- 
peius Xerxzem togatum eum appellabat. 

h IIoóvpa] Vide Leonis Novellas 
LYIL CII. CiII, crv. Attaliaten prag. 
maticorum tit. xcv. Harmenopulum 
Lib. 11. tit. 1. 8 wepi wpobipwv. Vide 
et summum virum Jacobum Cujacium 
Observat. xiv. 1. 


8 But many things which are permitted by nature, the Law of 
Nations, by a bond of common consent, has prohibited. Wherefore in 
those places in which such a Law of Nations is in force, and is not 
suspended by common consent, any portion of the sea, even though 
small and mostly included by shores, is not the property of any people. 

XI. Itis further to be noted, that since, in those places in which 
that Law of Nations concerning the sea is not received, or is abolished, 
it is not to be inferred from the mere occupation of the land, that the 
sea is occupied : so also, that à mere mental act does not suffice for the 
occupation of the sea; but that there is need of some external act [as 
the presence of ships] by which the occupation may be understood to 
take place. And again, that if the possession which arose from occu- 
pation be given up by desertion, the sea forthwith returns to a state of 
nature; that is, to community of use; which was declared by Papi- 
nian to be the law respecting a shore not built on, and a 
river. 
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littore respondit Papinianus, et de piscatione in fluminis 


diverticulo. 
XII. 


Illud certum est, etiam qui mare occupaverit navi- 


gationem impedire non posse inermem et innoxiam, quando 
nec per terram talis transitus prohiberi potest, qui et minus 
esse solet, necessarius et magis noxius. 


! Imperium in maris partem] Philo 
de [plantat. Noa, p. 223 x. Ed. Paris. 
ubi agit] de Regibus: kal rd dwreipa 
ar rj0ei kal peyéle: reXayn wpocexry- 
capro* etiam maria numero infinita, 
immensa magnitudine, ad terras adjecere. 
Lycophron [pag. 84, vers. 4. Edit, 
Meurs.]: 

Tis xai Oadrdoons oxymrpa kol uorvapxíav* 
Terrs marisque sceptra, regnorumque opes. 
[Habebunt scil. Romani] Virgilius 
(Georg. 1. 81): 

Teque sibi generum Tethys emat omnibus undis. 
Julius Firmicus (Mathes. Lib. v1. c.1): 
maris ac terre dominia possidentes. 
Nonnus (Dionys. Lib. xrirr. pag. 1106, 
vers. 14. Ed. Wech.): 

Bepén xpdros écxe Oaddcoys. 

Beroe pelagus ditione tenebat. 
Termini regnorum Suetia in medio freti 
Ore sunt. Johannes Magnus in Archi- 
episcopis Upsalensibus cap. xv. De Tyro 
Curtius (Lib. 1v. c. 4): Mare non vi- 
cinum modo, sed quodcumque classes 
ejus adierunt, ditionis sue fecit. Unde 
proverbium : Tyria maria apud Festum. 
Jsocrates de Lacedemoniis et Athenien- 
sibus (In Panath. p.243 c. Ed. Steph.): 
cuveBn éxarépav xvpíay yevérOar THs 
xara ÜaXarTav* hy óóTepoi ay KaTa- 
oxwo, Virnkóove Exovet Tas WreioTas 
Tov TóXeov* Sic evenit, ut civitas utra- 
que terram adipisceretur eam, que mart 
ab ipsis possesso adjaceret, plurimasque 
urbes haberet sibi obsequentes. Demo- 


sthenes de Lacedaemoniis in Philippica 
HL (pag. 49 c.) Oardoons ipxov xal 
yne dwdons’ Et mare omna et terras 
tenebant. Scriptor vitse Timothei: quo 
facto Lacedaemonii de diuturna conten- 
tione destiterunt, et sua sponte Athenien- 
sibus imperii maritimi principatum con- 
cesserunt. (Corn. Nepos c. 2.) Scriptor 
orationis de Haloneso, quse est inter 
Demosthenicas, de Philippo loquens 
Macedone: ovdéy dÀÀo f] ToVTo dior 
bd’ ouo» elc rv 0dXaocar xaracTa- 
Ojvat, kal óuoXoyrocat Puads de ovK 
vou Qi arTrov o00à rjv év r$ 0nAacog 
guAanyny suvarol tore dvXAdrrew* 
(Pag. 31 B): Nihil ille querit aliud, 
quam a nobis in possessione constitui 
maris, et a nobis confessionem exprimere, 
nos absque ipso nec maris custodiam 
posse retinere. Julianus Imperator de 
Alexandro, molitum eum esse bellum hoc 
animo: dxws yis Tre adxdons kal Üa- 
Adrrns Kópios yévorro® ut terra maris- 
que totius dominus fieret. (Orat. 111. p. 
107 c. .Edit. Spanh.) Hujus successor 
Antiochus Epiphanes apud Gorioniden : 
Nonne terra et mare mea sunt? De alio 
ejusdem successore Ptolemso Theocri- 
tus (Jdyll. xvit. 76) : 
TloAAds & xparéec yaías, oJ; &à Badrdo- 

cas. 

Lateque imperitat terris, lateque profundo. 

Item (Ibid. vers. 91): 

0dAacca 8¢ waca koi ala, 
Kai sorauoi xeAdóovreg dvdoworra, Ilro- 

Aep ado, 


XII. This is certain, that even he who holds the sea by occupa- 
tion cannot prevent an unarmed and harmless navigation upon it ; since 
even a transit of this character over land cannot be prohibited, which 
nevertheless is both less necessary, and more noxious *. 


* The right of transit by land, which is here described as “more noxious,” 
and used as an argument, was proved by assuming it to be absolutely innoxious, 


See B. 11. c. ii. 8 xiii. W. W. 


Car. III.] UBI DE MARI ET FLUMINIBUS. 265 


XIII. 1 Ut autem solum ‘imperium ‘in maris partem 
sine alia proprietate occupetur, facilius potuit procedere: ne- 
que arbitror jus illud gentium, de quo diximus, obstare. Ar- Bosius Tit 


givi olim eum Atheniensibus expostularunt, quod suo mari * lesan 


Spartanos Argivorum hostes transire sivissent: quasi violato ¢talic. |... 
foedere, quo cautum erat, ne alter populus hostes alterius (27, 5 v. 
Thucyd. v.56. 


omnis tellusque fretumque 
Altisonique amnes sub rege jacent Ptolemso. 
Tempus est ad Romanos veniamus. Sci- 
pioni majori sic Annibal in Livio (Lib. 
xxx. c. 30): Carthaginenses | inclusi 
Africa littoribus, vos, quando Diis ita 
placuit, externa etiam terra marique 
videamus regere imperia. De minore 
Scipione Claudianus (De seo. Cons. 
Stilicon. Pref. vers. 7. 8): 
patriis primo cum maníbus ultor 
Bubderet Hispanum legibus Oceanum. 

Itaque mare internum passim suum vo- 
cant Romani, Sallustius, Florus, Mela, 
alii, Sed plus adjicit Dionysius Hali- 
carnassensis (Antig. Rom. Lib. 1. c. 3): 
waons kpaTei ÜaAdaaons ob povoy THs 
évrós 'HpaxAelerv orndwy, adda kal 
ane axeavlridoe dan wreiacOat py ddve 
vaTrós éari’ Populus Romanus omni 
mari imperat, non modo ei, quod inter 
columnas est Herculis, sed et oceani, in 
quantum navigatur. De iisdem Dion 
Cassius: waons oyeddy BaciXevorres 
yns kal Oadracons’ omni ferme impe- 
rant terre marique, Appianus in pre- 
fatione describens Romani imperii mag- 
nitudinem, sub eo ponit mare Euxinum, 
Propontidem, Hellespontum, Zgeum, 
Pamphylium, et /Egyptium mare. Pom- 
peio datum imperium in omne id mare, 
quod intra Herculeas est columnas: ita 
Plutarchus et Appianus, Philo in Flac- 
cum (pag. 980 B): d4' ob Tijv sjyepo- 
vía» 6 Zefaarós olxos dynaro yije 
kal 0aXacons* ex quo Cesarum domus 


terra marisque imperium adepta est. 
De Augusto Ovidius (Metam. xv. 831): 
pontus quoque serviet Ílli, 
Inscriptio in ejus honorem [Apud 
Gruter. p. 194. num. 4. Edit. prim. ): Orbe 
terra et mari pacato. Augustus Janum 
Quirinum terra marique pace parta ter 
clausit, teste Suetonio (Aug. c. 22): 
qui de eodem (cap. 49) ; Classem Mise- 
ni et alteram Ravenne ad tutelam superi 
et inferi maris collocavit. Ad Tiberium 
Valerius Maximus ( Prefat. p. 2): Penes 
te hominum Deorumque consensus maris 
et terre regimen esse voluit. De eodem 
Philo (De Legat. ad Caium, pag. 1012 
C): yijs kal 0nXAdao ns dvavyauevov kata 
Kpdros* qui imperio terram ac mare 
complectebatur. Idem de Caio Tiberii 
successore: l'diov peta «yv "Tifepíov 
reXevrrü» vapeiAnoóra Try jyepovlay 
done yis xal @adrarrns. (Ibid. pag. 
993 c.) Caium qui post mortem Tiberii 
imperium omne terra marisque suscepit. 
Vespasianum Josephus vocat, (De Bell. 
Jud. Lib. 111. cap. 8. 8 9. Ed. Hudson.) 
Geo rórnv kal yij kal 0aXAdcans* terre 
marisque dominum : idem jus Antonino 
multis in locis Aristides tribuit. Pro- 
copius Imperatoris statuas effictas nar- 
rat orbem tenentes, dri yn te alte 
kal Oardooa dedotAwras*® quod ei sub- 
jecta esset terra et mare. (De Zdific. 
Justin. cap. 2. de August@o). Nicetas 
Patricius Adriatici littoris servator me- 
moratur in literis Ludovici II. (Apud 
GorpasT. Constit. Imperial. Tom. 1. 


XIII. 1 The empire of the sea, claimed over a portion of it 


without any other property [on which it depends] might easily proceed 
from such claims as we have spoken of, nor do I conceive that the Law 
of Nations, of which we have spoken, would stand in the way. It has 
often been asserted and conceded; thus the Argives expostulated with 
the Athenians for allowing the Spartans to pass over the sea, whereas 
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sineret ire d Tis éavrov, per sui imperii loca. Et in indu- 


Idem, iv. 118. ciis annalibus belli Peloponnesiaci permittitur Megarensibus 


P. 2114. 


p. 415 D. 


navigare mari quod ad ipsorum sociorumque terram pertineat, 
Tij ÜaAdcon doa av Kata THY cavrav kai xara rv. Evupa- 
xiav. Sic 0aXaccavr tTHv Twv Pwuaiey wacay, nare omne 
quod Romani est imperii, dixit Dion Cassius libro xri. The- 
mistius de Romano Imperatore: ryv yy xai ÓdAaccav vr$j- 
kooy Exwv: habena sibi subditam terram et mare, Oppianus 
ad Imperatorem. [ Halieut. 11. 4.] 


coig per yap trd oxnmrpoot badacca 


El eirat. 
tuis etenim sub legibus squor 
Volvitur. 


Et Dion Pruszensis, in altera ad Tarsenses, multa ei civitati 
ab Augusto ait concessa, inter alia eFovciarv ToU vorapoU, kai 
ays Oararrns Tis Kar avr5v jus in amnem Cydnum et 
proximam maris partem : Et apud Virgilium legimus (ZEn. 
I. 230): 

Qui mare, qui terras omni ditione tenerent. 


pag. 118). Constantinus Monomachus Baldus ad titulum digestorum de rerum 


in historia dicitur yrs xal Oadrdoons 
xüpios kal seoworns’ terra marisque 
Imperator ac dominus. Et inter the- 
mata, id est, provincias Romani imperii, 
ponitur mare ZEgsum: (apud Constan- 
tin. Porphyrogenn. Lib. r. Them. 17). 
Francos mari ad Massiliam et circum 
imperasse narrat Procopius Gotthico- 
rum 111. (cap. 33). De jure Venete rei- 
publice vide Parutam libro vir et 
specialem historiam de Uscochis. Addi 
his possunt jurisconsulti recentiores ad 
c. ubi periculum, 3. de electione in vr. 
Bartolus, Angelus, Felinus in c. ad li- 
berandum, 17. in principio: de Judzis. 


divisione col. 2. Afflictus in tit. quse 
sint regalia.  Cacheranus decisione 
Pedemontana 155. num. 4. ubi ex Baldo 
dicit totum mundum hoc jure uti. Albe- 
ricus Gentilis advocationis Hispanics 1. 
8. [In loco, quem Auctor adfert, tam- 
quam ex Dione Cassio, videtur memoria 
lapsus hunc Scriptorem laudasse pro 
THEMISTIO, apud quem saltem totidem 
verbis reperies verba adducta, Orat. v. 
pag. 137, in fin. Edit. Petav. 1618]. 

9 Non potest heic distingui imperium 
a dominio ; ut in Notis nostris Gallicis, 
Deo dante, ostendemus. Vide interim, 
circa totam hanc questionem de Domi- 


the treaty was that neither party should allow the enemies of the other 


to pass through their domain. 


And in the truco, in the Peloponnesian war, the Megareans aro 
permitted to navigate the sea contiguous to their and their allies’ 
shores. So the sea isspoken of as part of the Roman empire, by Dio 


Cassius, Themistius, Appian, Dio Prusmensis, Virgil, Gellius. 


Massilians and the Sinopians. 


So the 


2 The empire of a portion of the sea is, it would seem, acquired 
in the same way as other lordship ; that is, as above stated, as belong- 
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Apud Gellium: Fluminum que in mare, qua imperium Ro- ri. x. 7. 
manum est, fluunt. — Notat Strabo Massilienses multa cepisse Lib. iv. p.195. 
spolia cum preliis navalibus vicissent Tous audic Jyrobvras 
Ts Oadacans adikws" eos, qui injuste de mari controversiam 
moverent. Idem Sinopen ait impetrasse mari in Cyaneas, 

2 Videtur autem imperium in maris portionem eadem 
ratione acquirl, qua imperia alia, id est, ut supra diximus, ra- 
lione personarum et ratione territorii. Ratione personarum, 
ut si classis, qui maritimus est exercitus, aliquo in loco maris 
se habeat: ratione territorii, quatenus ex terra cogi possunt, 
qui in proxima maris parte versantur, nec minus quam si in 
ipsa terra reperirentur. 

XIV. Quare nec contra jus naturse aut gentium faciet, 
qui recepto in se onere tuendz navigationis juvandeque per 
ignes nocturnos et brevium signa, * vectigal equum imposuerit 
navigantibus, quale fuit Romanum vectigal Erythreum, Tob Plinius xix. 
sumtus exercitus maritimi adversus piraticas excursiones: et Siro xvi 
1quod in ponto Byzantini exigebant diaywytov, et quod jam 
olim Athenienses occupata Chrysopoli exegerant in ponto eo- 


Lib. xii. 
545, e 


nio Maris, Dissertationem singularem 
Ampliss, ByNCKERSHOECKII; et que 
diximus ad PuFENDORFIUM nostrum, 
De Jure Nat. et Gent. Lib. 1v. cap. v. 
J. B. 

k Vectigal equum] Rhodii olim por- 
torium de insulis exegere, etiam de 
Pharo apud Alexandriam, teste Ammi- 
ano Lib. xxir. (cap. 16. p. 373). De 
Venetis, qui in Gallia, Cesar: In magno 
impetu maris atque aperto, paucis por- 
tubus interjectis quos tenent ipsi, omnes 
Jere qui eodem mari uti consueverunt, 
habent vectigales. (Bell. Gall. 111. 8). 
Florus de Romanis: Pudebat nobilem 
populum ablato mari, raptis insulis, dare 


tributa que jubere consueverat. (Lib. rt. 
c. 6). Plinius vi. c. xxii. Annii Plo- 
cami meminit, qui maris rubri vectigal 
a fisco redemerat : idem capite sequenti 
de mari agens, quo in Indiam naviga- 
tur: Omnibus annis navigatur sagitta- 
riorum cohortibus impositis. Etenim 
pirata mazime infestant. Disputationes 
egregias de modo vectigalis vide in Eli- 
sabetha Camdeni Anno clo Ic 1xxxir. 
et cIo Ico 11. 

7 Qui in ora libri heic laudatur, 
Plinius, nil tale hgbet; nisi quod refer- 
tur ab auctore, in Nota, de Annio Plo. 
camo, ex Lib. v1. 22. J. B. 


| Quod in ponto Byzantini exigebant] 


ing to a person, or as belonging to a territory: belonging to a person, 
when he has a fleet which commands that part of the sea; belonging 
to a territory, in so far as those who sail in that part of the sea can be 
compelled from the shore as if they were on land. 

XIV. Hence he does nothing contrary to the Law of Nature 
and Nations, who, undertaking the care of assisting navigation by pro- 
viding lighthouses and buoying sand-banks, imposes an equitable tax 
upon navigators; like the Roman Erythreean tax to moet the expenso 
of the expedition against the pirates ; and the passage dues which were 


Lib. tv. 44. 
p. 300 A, 5. 
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dem, memorante utrumque Polybio: et quod in Hellesponto 
olim Athenienses eosdem exegisse ostendit "" Demosthenes in 
Leptinen, suo autem tempore Romanos Imperatores in arcana 
historia memorat Procopius. 

XV. 1 Inveniuntur exempla federum, quibus populus 
alter alteri populo se obstringit, ne ultra certum terminum 
naviget. Sic inter reges accolas rubri maris et /Egyptios 
convenerat olim, ne /Egyptii in id mare venirent ulla navi 
longa, oneraria non plus una. Sic inter Athenienses et Per- 


. Sas "Cimonis state placuerat, ne qua navis Medica armata 


intra Cyaneas et Chelidonia 


Meminit Byzantini vectigalis Herodianus 
Severo. (Lib. 111. c. i.) Procopius, tum 
in vulgata tum in arcana historia, (cap. 
25) etiam veteris vectigalis in Helles- 
ponto meminit, novi autem ad fauces 
maris Euxini et in freto Byzantino. By- 
zantini exactionem fuisse ad edem Bla- 
chernianam, Hellespontiacum Abydi do- 
cet Theophanes. Abydiillud dexarev- 
Tiüpiov, id est, vectigalarium decime, 
vocat Agathias libro v. (cap. 5) minuit 
id Irene. Immanuel Comnenus Impe- 
rator monasteriis aliquibus concessit 
0aXdccia dixata, obventiones e mari. 
Docet Balsamo in Concilii Chalcedo- 
nensis canonem Iv. et Synodi vir. cano- 
nem xit. 

m Demosthenes in Leptinen] Idem 
ibidem accepta Byzantio dominos maris 
factos ait Athenienses. Ulpianus Scho- 
liastes solutam ibi ait decimam. (Pag. 
134 c. Tom. 11. Ed. Basil. 1572). 

— » Cimonis etate] Hsec est illa elprjun 


navigaret; intra Cyaneas et 


TepiflónTos, nobilissima pax, Plutarcho, 
qua et hoc convenerat, ut Perse a mari 
tantum spatii absisterent quantum 
ferret equi cursus, id est, XL. stadia. 
Meminit et Isocrates Panathenaico. 
[Locus est pag. 244 e. Ed. H. Steph. 
Sed Auctor noster dixit quadraginta 
stadia, pro quadringentis : nam totidem 
continebat lov dpdpos, ut exponitur a 
Plutarcho, pag. 491. rerpaxoclov ora- 
clov évrós, Et res ipsa clamat : quad- 
raginta enim stadia conficiunt tantum 
unum milliare vulgare, seu ter mille 
passuum Geometricorum, cum duabus 
tertiis: quis autem Equus, per unum 
diem, non longe majus spatium itineris 
absolveret? Vide DEMosTREN. Orat. 
de Fals. Legat. pag. 278 a. Diop. Sicvx., 
Lib. x11. cap. 4. et ARISrID. Orat. in 
laudem Rom. p.349. Tom. r. Aliud est 
lmixóv, de quo alibi PLUTARCHUS, 
Vit. Solon. pag. 91 c. nimirum spatium, 
quod emetitur Equus in Agonibus, et 


levied by the Byzantines in their sea; and those which the Athenians 
levied in the same sea when they occupied Chrysopolis : [See Polybius.) 
and what the Athenians formerly had levied in the Hellespont, as 
Demosthenes shews; and the Roman emperors, as Procopius mentions, 
in his timo. 

XV. 1 There are examples of treaties by which one people 
bound itself to another not to navigate beyond certain boundaries. 
Thus the kings of the region on the Red Sea, and the Egyptians, had 
& convention that the Egyptians should not come upon that sea with 
any ship of war, nor with more than one merchant-vessel. So the 
Athenians and Persians at the time of Cimon agreed that no armed 
Median ship should sail within the Cyanean and Chelidonian islands ; 
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Phaselidem post prelium ad Salaminem: in annalibus indu- 


ciis belli Peloponnesiaci, ne Lacedwmonii navigarent longis? Thucyd. iv. 


navibus, sed aliis navigiis, que ferrent ponderis non amplius ° 
quingentis talentis: et primo federe, quod statim ab exactis 


regibus ? Romani cum Carthaginiensibus fecerant, convenerant, roy». ui. o2. 


ne Romani Romanorumve socii ultra Pulehrum promontorium 
navigarent, extra quam si tempestatis aut hostium vi com- 


pulsi essent: 


qui vi compulsi advenissent, nihil sumerent 


preter necessaria, et intra diem quintum abscederent. Et 
Pin secundo fodere, ne Romani ultra Pulchrum promonto- 
rium, Mastiam et Tarseium prsedas agerent mercatumve irent. 


In pace cum Illyris, ne Illyrii ultra Lissum 9pluribus quam App J 


duobus lembis iisque inermibus navigarent. In pace cum An- 


quatuor erat stadiorum, ut ipse statim 
exponit. Hrec duo tamen confudit J. 
Caspar EISENSCHMID. in libro cetero- 
quin utilissimo De Ponderibus et Men- 
suris Veterum &c. p. 113. J. B.] 

© Romani cum Carthaginiensibus] 
Servius ad illud 1v. ZEneidos : 
Littora littoribus contraria. 
Quia in federe cautum fuit, ut neque 
Romani ad littora Carthaginensium 
accederent, neque Carthaginenses ad 
littora Romanorum. | Simile foedus Ro- 
manorum cum "Tarentinis: pn *Aeir 
'Popnaíovs wpdow Aaxivias dkpas* ne 
Romani ultra promontorium Lacinium 
navigarent; est hoc in excerptis ad 
legationes ex Appiano. [Excerpt. Fulvii 
Ursini, num. 5. pag. 444. init.] Mersos 
a Poenis externos, qui in Sardininiam 
vel ultra columnas navigarent, tradit 
Strabo libro x vir. 
' P In secundo fiedere] Erat et hoc in 
eo, ne Romani in Africam aut Sardi- 


. niam appellerent nisi commeatus acci- 


piendi aut naves reficiendi causa. Post 
bellum Punicum tertium castigatus Se- 
natus Carthaginensis, quod contra foedus 
exercitum et navalem materiam baberet. 
Testis Livius Epit. Lib. xrvit1. et xr1x. 
Simile est quod Sultanus ZEgypti, pacto 
cum Grecis facto, impetravit, ut eisemel 
anno duas naves trans Bosphorum mit- 
tereliceret. Est id apud Gregoram libro 
Iv. Antiochi olim pax et hoc contine. 
bat, ne is armatas naves haberet plures 
xit Appianus Syrigco. (pag. 112. Ed. 
Steph.) Navesarmate Adriaticum sinum 
ingredi per Venetos vetantur ex pactis. 
Vide Thuanum libro Lxxx. in anno clo 
Io Lxxxiv. 

* Reposui Lissum, pro Lessum, quod 
habent omnes Editiones. Nulla est 
urbs Lessus: et ew ToU A:ccou ait 
PozrvBivus, Hist. Lib. 11. cap. 12. unde 
has feederis leges sumsit Auctor noster, 
quamquam in ora libri solum Appia- 


and after the battle of Salamis, within the Cyaneans and Phaselis. In 
the truce of the Peloponnesian war, it was agreed that the Lacedsx- 
monians should not send to sea ships of war, but only merchant-ships 
of not above 500 talents burthen. In the First Treaty of the Romans 
with the Carthaginians, it was agreed that the Romans and their 
allies should not navigate beyond Cape Fair (Pulchrum Promon- 
torium), except compelled by tempest or hostile force; and that those 
who had come under such compulsion should only take necessaries, 
and should depart within five days: and in the Second Treaty it was 
agreed that the Romans should not plunder nor traffic beyond Cape 


Liv. xxxviii 
39. 


L. Venditor. 
13. D. Comp. 
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tiocho, ne citra Calycadnum et Sarpedonem promontoria 
navigaret, extra naves quz stipendium, legatos, aut obsides 
portarent. 

2 Sed hac non docent occupationem maris, aut juris na- 
vigandi. Possunt enim ut singuli, ita et populi pactis, non 
tantum de jure quod proprie sibi competit, sed et de eo quod 
cum omnibus hominibus commune habent, in gratiam ejus 
cujus id interest decedere: quod cum fit, dicendum est quod 
dixit Ulpianus in ea facti specie, qua fundus erat venditus hac 
lege, ne contra venditorem piscatio thynnaria exerceretur, 
mari servitutem imponi non potuisse, sed bonam fidem con- 
tractus exposcere, ut lex venditionis servetur. Itaque perso- 
nas possidentium et in jus eorum succedentium obligari. 

XVI. 1 Frequens est inter vicinos populos contentio, 
quoties flumen cursum mutavit, an simul et imperii terminus 
mutetur, et an quz» flumen adjecit, eis cedant quibus adjecta 
sunt: quse controversie ex naturse et modo acquisitionis defi- 


- niende sunt. Docent nos mensores tria esse agrorum genera: 


num indicet, qui paullum alio modo 
eas refert, Sic in precedentibus edidi 
Mastiam, pro Massiam, quod perperam 
legitur in omnibus Editionibus. Cete- 
rum de veteribus illis urbibus Mastia 
et Tarseio, quasgsilentio preetermittit 
CELLARIUS in Geographia Antiqua, vide 
Bocnartum, Phaleg. Lib. 111. cap. 7. 
J. B. 

q Mensura comprehensum] Exem- 


Fair, Mastia, and Tarseium. 


plum vide apud Servium ad eclogam rx. 
[Sed agitur ibi de agris limitatis, Vide 
ad vers. 7 et 28. J. B.] 

t Montes] Tacitus de Germania: a 
Sarmatis Dacisque mutuo metu aut mon- 
tibus separatur, c. 1. Plinius, libro 
xxxvi. Evehimus ea que separandis 
gentibus pro terminis constituta erant, 
de Alpibusloquens. [Locus est cap. 1. 
ubi suspicor pro Evehimus, legendum 


In the peace with the Illyrians it was 


agreed that they should not navigate beyond Lissus with more than 
two barks, and those unarmed: in the peace with Antiochus, that he : 
should not navigate beyond the promontories of Calycadnus and Sar- 
pedon (in Cilicia), except with the ships which carried his subsidy, 
ambassadors, or hostages. 

2 But these examples do not prove possession of the sea, or of the 
right of navigating, by occupation. For peoples as well as individuals 
may, by compact, concede to another not only the Rights which are 
theirs specially, but also those which they have in common with all 
mon: and when this is done, we may say, what Ulpian said when an 
estate was sold on condition that the purchaser should not carry on a 
thunny fishery to the prejudice of the seller;—namely, that there 
could not be a servitudo over the sea, but that the bona fides of the 
contract required that tho rule of the sale should be observed; and 
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divisum, et assignatum, quem limitatum vocat Florentinus 1. in idet 
jurisconsultus, quia manufactos limites pro finibus habet; as- D. de 4 
signatum per universitatem, sive * mensura comprehensum, 
puta per centurias ac jugera; et arcifinium, qui inde dictus, 
docente Varrone, quod fines habeat arcendis hostibus idoneos, Apud. Front, 
id est naturales: ut sunt flumina et "montes. Hos occupa- DS 
torios dicit Aggenus Urbicus, quia plerumque tales sunt agri, p. «« 
qui aut eo quod vacui sunt, aut etiam bello occupantur. In 
duobus primis agrorum generibus etiamsi flumen cursum mu- 
tet, nihil de territorio mutatur: et si quid alluvio adjecit, id 
occupantium imperio accedit. 

2 In arcifinis *flumen mutato paulatim cursu mutat et 
territorii fines, et quicquid flumen parti alteri adjecit, sub ejus 
imperio est, cui adjectum est: quia scilicet eo animo populus 
uterque imperium occupasse primitus creditur, *ut flumen sui 
medietate eos dirimeret, tanquam naturalis terminus. "Tacitus 
dixit: Certum jam alveo Hhenum, "quique terminus 6886 De Morb. 
suficiat. Diodorus Siculus, ubi controversiam narrat, que Lip. zi 82. 


Evellimus,qu vox aptissima ad terminos 
motos significandos, Et de evectione in 
sequentibus agitur: Navesque marmo- 
rum caussa fiunt ac per fluctus ... huc 
illucque portantur juga montium, etc. 
Tota series orationis mihi videtur favere 
huic facillims emendationi.  Peritiores 
judicent. J. B.) 

* Flumen mutato paulatim cursu] 
Vide Johannem Andrea et alios citatos 


t Ut flumen sui medietate eos diri- 
meret] Exemplum in Vedaso amne apud 
Marianam libro xxix. (cap. 23.) 

" Quique terminus esse sufficiat] 
Spartianus Adriano (cap. 12): in plu- 
rimis locis, in quibus barbari non ftu. 
minibus, sed limitibus dividuntur. Pha- 
sim amnem «ocóvopov, id est, confinem 
vocat Constantinus Porphyrogenneta, 
c. 45. 


a Reinkingio libro 1. classe v. c. 1. 


therefore that the possessors and their successors were under a per- 
sonal obligation to observe the condition. 

XVI. 1 When a river changes its course, a question often arises 
between neighbouring peoples whether the boundary of the territory 
also changes, and whether the additions which the river makes to one 
side belong to the land to which they are added ; which controversies 
aro to be solved by regarding the nature and mode of the acqui- 
sition. 

Those who write concerning land, tell us that there are three 
kinds, the limitatus, which is limited by an artificial boundary; the 
assignatus per universitatem, which is determined by its measured 
quantity, and the arcifinius, which is defined by natural boundaries, 
asrivers or mountains.* In the two former kinds, if the river changes 


* Gronovius says that these distinctions are wrongly given by Grotius, and 
wrongly applied; but Barbeyrac defends him, 


ae re 


D. de Judic. 
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inter Egestanos et Selinuntios fuit, xorapov, ait, Trjv ywpav 
opi(ovros, amne fines discriminante. Et Xenophon talem 
amnem simpliciter TOv opiCovra, id est, finitorem, vocat. 

3 Narrant veteres Acheloum amnem, incerto cursu, modo 
sectum in partes, modo circumactum obliquo agmine, (unde 
tauri et serpentis formam induisse dicitur) diu de agro adja- 
cente belli causam /Etolis et Acarnanibus prsbuisse, donee 
eum Hercules aggeribus domuit eoque beneficio Oenei /Eto- 
lorum regis filiam in matrimonium impetravit. 

XVIL 1 Sed hoc ita demum locum habebit, si non 
alveum mutaverit amnis Nam flumen, etiam qua imperia 
disterminat, non consideratur nude qua aqua est; sed qua 
aqua alveo tali fluens ripisque talibus inclusa. — Quare parti- 
cularum adjectio, decessio, aut talis immutatio, qus toti spe- 
clem veterem relinquet, rem sinit eandem videri. At si to- 
tius species simul mutetur, res erit alia: atque ideo sicut in- 
terit flumen, quod in loco superiore molibus obstructum est, 
novumque nascitur facta manu fossa, in quam aqua immittitur: 
ita *si deserto alveo veteri alia irruperit flumen, non idem 


X Si deserto alveo veteri] Ut Bardarus amnis apud Annam Comnenam, libro 1. 
(cap. 5.) 


————— ———— —À 


its course, the territory is not changed, and if any alluvial addition is 
made to it, it is an accession to the property of the occupier of the 
land. 

2 In land defined by a river, its natural boundary, if the river 
changes its course gradually, it changes also the boundary of the terri- 
tory; and whatever the river adds to one side belongs to him to whose 
land it is added ; because each people must be supposed to have settled 
their claims on the understanding that the river, as a natural terminus, 
should divide them by a line drawn along its middle. So Tacitus 
speaks of the Rhine as a boundary, so Diodorus of another river; and 
Xenophon calls such a river simply the Horizont, the boundary. 

3 The ancients relate that the Achelous, perpetually changing its 
course, was the constant cause of war between the Etolians and Acar- 
nanians; and that Hercules confined it within banks, and thus put an 
end to the quarrel. 

XVII. 1 But this is only true if the river has not at once changed 
its channel. For a river, as bounding territories, is not considered 
simply as water, but as water flowing in & certain channel and bounded 
by certain banks. And therefore any addition or subtraction of par- 
ticles which leaves to the whole the same general aspect, allows the 
thing to be taken for the samo. But if the aspect of the whole be 
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erit quod fuit ante, sed novum vetere extincto: et sicut si 

exaruisset flumen, imperii terminus maneret medietas alvei, 

qui proxime fuisset: quia mens ea populorum fuisse censenda 

est, ut flumine quidem naturaliter dirimi vellent: quod si flu- 

men esse desiisset, ut tum teneret quisque quod tenuisset: 

ita mutato alveo idem observandum erit. L 3. $3.9. 
q. Quot. 

2 In dubio autem imperia, quae ad flumen pertingunt, «t tivo. 


arcifinia putanda sunt, quia imperiis distinguendis nihil est 
aptius quam id quod non facile transitur. Ut autem limitata, 
aut mensura comprehensa sint, rarius accidit; neque tam ex 
acquisitione primseva, quam ex aliena concessione. 

XVIII. Quanquam vero in dubio, ut diximus, imperia 
ad medietatem fluminis utrinque pertingunt, fieri tamen po- 
tuit, et contigisse alicubi videmus, ut flumen totum parti uni 
accederet, quia scilicet rips alterius imperium serius occupato 
jam flumine cepisset: aut quia eum in modum res pactionibus 
esset, definita. 


changed at once, it becomes another thing. If a river is dammed up 
in the upper part, and turned into a new cut made by hand, it ceases 
to be that river; and in like manner if the river leave its old bed and 
break its way by a new channel, it is not the same river as before, but 
a new river, the old one being extinguished. And since, if the river 
had dried up, the boundary of the territory would remain the middle 
of the channel as it was just before; so, because the intention of the 
peoples must be supposed to have been that their lands were to bo 
naturally divided by tho river, but that if the river ceased to be, then 
each should hold what he had held; therefore when the channel is 
thus changed the same rule must be observed. 

2 In doubtful cases, the territories which border on the river are 
to be supposed to have that for their boundary: because nothing is 
more suitable for separating the lands of different nations than a river 
which is not easily crossed. 

That national territories are defined by tho rules of ager limitatus* 
or ager mensura comprehensus more rarely happens; and then, not 
from primeval occupation, but from concession, [or by treaty.] 

XVIII. But though in doubtful cases, as we have said, national 
territory extends to the middle of the river, it may happen, and some- 
times does, that the whole of the river belongs to one party ; as when 
the second bank has been taken possession of at a later period, after the 
first bank and the river had been already occupied; or eure the 
matter was so settled by compact. 

* In modern times, national territories have frequently been defined by boun- 


daries entirely artificial, as parallels of latitude, and meridians; of which the map 
of America affords many examples. W. W. 
18 
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XIX. 1 Illud quoque observatu non indignum, origina- 
riam acquisitionem censendam etiam rerum earum, que domi- 
num habuerunt, sed habere desierunt: puta quia derelictz 
sunt, aut quia defecerunt domini: nam heec redierunt in eum 
statum, in quo primum res fuerant. 

2 Sed illud simul notandum est, interdum primas acquisi- 
tiones a populo aut populi capite ita factas, ut non tantum 
imperium, in quo inest jus illud eminens, de quo alibi egimus, 
sed et privatum plenumque dominium generaliter primum po- 
pulo, aut ejus capiti quereretur: atque ut deinde particulatim 
in privatos ita fieret distributio, ut tamen eorum dominium ab 
lo priore dominio penderet, si non ut jus vasalli a jure seni- 
oris, aut jus emphyteuticarii a jure proprietarii, tamen alio 
quodam tenuiore modo, ut multe sunt species juris in rem, 
quas inter est et jus ejus, qui sub conditione fideicommissum 
exspectat. Seneca: Y Non est argumentum, ideo aliquid tuum 
non esse, quia, vendere non potes, quia consumere, quia mu- 
tare in deterius aut melius non potes. Tuum enim est etiam 
quod sub certa lege tuum est. Dion Prussensis Rhodiaca : 


y Non est argumentum] Locus est de 
Beneficiis vit. 12. Idem libro ejusdem 
argumenti octavo, c. 12, quedam quo- 
rundam sub certa conditione sunt. [At 
vero suni tantum septem Libri de Bene- 
Jiciis. Locus est eodem libro et capite, 
quo ille, cujus verba in textu adferuntur. 
J. B.] 

9? Locum forte inveni lib. x11. ubi 
agitur de ministris sacrorum, quorum 
Archelaus Pontifex, Rex Coman® a 
Pompeio constitutus, dominus erat, ita 


tamen ut eos vendere non posset : Kal 
TOV Tiv wow olxovvreay lepodoíA ep 
Kópios Any ToU 7rurpáokew. Pag. 558. 
Ed. Casaub. Paris. J. B. 

2 Ad universitatem aut ad dominum 
superiorem redit| Sic ex libro secundo 
Odysses in fine colligas, bona ejus qui 
sine liberis decederet ad populum per- 
venisse, et sic interpretatur Eustathius 
illud Homeri Jliados E. (vers. 158): 

X»pocrai 6à Sa ergo Saréovro. 
Partiebantur opes rectores urbis. 


XIX. 1 This also is worth observing; that there may be an ori- 
ginal acquisition of those things which have had an owner, but have 
ceased to have one; as being derelict, or because the owners have 
been removed; for then things return into the state of naturo in 
which they were at first. 

2 This also is to be noted; that sometimes the first acquisitions 
of property are mado by a people or its head in such a manner that 
not only the lordship, including that jus eminens of which we have 
spoken, (B. r. c. iii. § vi;) but that also the privato ownership, was ac- 
quired at first generally for the people or its head; and then the property 
was distributed particularly in special lots to private persons, in such 
& manner that their ownership depended on that former ownorship; if 
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pupious yap evpraere Tposovs kaÜ ovs exagrov Tt auév 
elvar’ kai. Aetio Toy. Qiaiépovrav wy ovre amodoc0at 7i 
eai ois Exovotv, ovre Srrws av Gedo: ypijoÜai. — Plurimi 
sunt modi, quibus quid cujusque esse dicitur, et quidem 
valde inter se differentes : interdum ut nec vendere, nec pro 
arbitrio uti liceat. Apud Strabonem ?invenio: xvptos 7v 
awAnv ToU vumpackew' dominus erat demto vendendi jure. 
Exemplum ejus quod diximus in Germanis ponit Tacitüs: 
Agri pro numero cultorum ab universis occupantur, quos 
moz inter 8e secundum dignationem partiuntur. 

3 Hoe igitur modo cum distributa dominia pendent a do- 
minio generali, si quid domino particulari carere incipit, non 
fit occupantis, sed "ad universitatem, aut ad dominum superi- 
orem redit. Cui juri jus simile etiam per legem civilem extra 
hane causam, ut jam notare cepimus, introduci potuit. 


Nam ynpwords magistratum fuisse 
dicit qui bona sine liberis decedentium 
administrabat. Simile aliquid usurpa- 
tum olim in regno Mexicano docent nos 
historim. [In loco ex Odyssea Poeta 
hoc tantum innuit, inter Procos Penelo- 
ps convenisse, si forte Telemachus in- 
teriisset, sese bona ejus sequis partibus 
occupaturos, ut solatii loco id esset illis, 
quos Penelope, uno electo in virum, ex- 


Doctissima Matrona Anna T. Fabri. 
Adeoque inde quod auctor noster col- 
ligit, minime inferri potest. Neque 
certius est, quod de xnpworais, post 
Eustathium, adfirmat. Vocem enim 
illam interpretantur Pollux et Hesychius 
non de magistratibus, bona sine liberis 
decedentium administrantibus, sed de 
propinquis remotis in hereditatem snc- 
cedentibus. J. B.) 


clusura esset; ut optime observavit 


not in the same way as the ownership of a Vassal from that of Seignior, 
or the ownership of the tenant-farmer from that of the landlord, yet 
in some slighter way ; as in fact there are many species of ownership: 
among which is the ownership ofa trustee. So Seneca and Dio Pru. 
sreensis, Strabo, Tacitus, speak of various ways in which a thing may 
be mine. [See.] 

3 And since private properties thus depend on the general proprie- 
torship, if any portion of property ceases to have a special owner, it 
does not then become the property of the occupier, but reverts to the 
community, or to the superior lord. And a rule similar to this of Na- 
tural Law, might be introduced by Civil Law, without the reason we 
have given. 
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CAPUT IV, 


DE DERELICTIONE PRZESUMTA, ET EAM SECUTA OCCU- 
PATIONE, ET QUID AB USUCAPIONE ET 
PRZESCRIPTIONE DIFFERAT. 


jectura, jure gentium ex im- 
memoriali possessione domi- 
nium transferri. 

X. An nondum matis jus au- 
Jerri hoc modo possit. 

XI. Etiam summa potestatis jus 
aut populo aut regi acquiri 
longawva possessione. 

XII. An leges civiles de usuca- 
pione et preescriptione tene- 
ant eum, qui summam potes- 
tatem habet, cum  distinc- 
tionibus explicatur. 

XIII. Ea jura, que separabiliter 


I. Usucapio aut prescriptio 
proprie dicta cur locum non 
habeat inter populos diver- 
$08, eorumve rectores. 

II. Solere tamen et inter hos 
allegari longevas  posses- 
siones. 

. Causa inquiritur ex conjec- 
turis humane | voluntatis : 
que petuntur mon ex verbis 
tantum : 

IV. Sed et ex factis: 

Et ez non factis. 

. Quomodo tempus adjunctum 


aa 


non possessioni et silentio ad 
conjecturam juris derelicti 
valeat. 


aut communicabiliter adhce- 
rent summo imperio, usu- 
capione aut prascriptione 


VII. Ordinarie ad talem conjec- quari et amitti. 
turam sufficere tempus me- XIV. Refellitur sententia, statuens 
moriam excedens, et quale semper subditis licere se vin- 
hoc sit. dicare in libertatem. 

VIII. Solutio objectionis, neminem XV. Que mero sunt facultatis 
presumendum suum jactare. nullo tempore amitti: quod 

IX. Videri etiam, seposita con- explicatur. 


"E 


RAVIS hic difficultas oritur de usucapiendi jure. Nam- 
que id jus cum lege civili sit introductum (tempus enim 


ex suapte natura vim nullam effectricem habet: nihil enim fit 
& tempore, quamquam non fit in tempore) locum habere non 


CuaPTER IV. Of presumed Dereliction of Property, and the Occupa- 


scription. 


tion which follows; and how it differs from Usucaption and Pre- 


I. Here arises a great difficulty concerning the right of usucaption, 
[by which a thing long used becomes the property of the possessor.) 
This Right is introduced by the Civil Law, [not by Natural Law,] for 
time, of its own nature, has no effective power ; for nothing is done by 
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potest, ut censet Vasquius, inter duos populos liberos, aut re- Lib. i. 8. 
ges, populumve liberum et regem : imo ne inter regem quidem "^" 
et privatum ipsi non subditum, *nec inter duos diversorum 
regum aut populorum subditos: quod verum videtur, nisi 
quatenus res vel actus tenetur territorii legibus. Atque id si 
admittimus, sequi videtur maximum incommodum, ut contro- 
versie de regnis regnorumque finibus nullo unquam tempore 
extinguantur: quod non tantum ad perturbandos multorum 
animos et bella serenda pertinet, sed et communi gentium 
Bensui repugnat. 

II. Nam et in sacris literis Jephthes regi Ammonitarum Judéc. xi. 96. 
sibi vendicanti terras inter Arnonem et Jabocum, et ab Ara- 
bum desertis ad Jordanem sitas, objicit trecentorum annorum 
possessionem, et ab eo querit, cur ipse ejusque majores tanto 
tempore cessaverint? Et Lacones apud Isocratem, tanquam arc. p. 
certissimum "et apud omnes gentes confessum ponunt, posses- ^ ^ 


* Nec inter duos diversorum regum b Et apud omnes gentes confessum] 
aut populorum subditos] In lege xir. — In hunc sensum disserit pro Gallia dux 
tabularum erat: ZEferna auctoritas cum Nivernensis apud Thuanum libro Lix. 
hoste esto, id est, cum peregrino. [Apud in anno clo Io Lxxiv. 

Ciceron. De Offic. lib. 1. cap. 12.] 


time, though everything is done in time. Hence this right, as Vas- 
quius thinks, cannot have place between two free peoples, or kings, or 
a people and a king; nor even between a king and a private person who 
is not his subject, nor between the subjects of two different kings or 
peoples: which appears to be true, except so far as things and acts 
aro governed by the laws of the territory: [for a person in one terri- 
tory, knowing the laws of another territory as to usucaption, may 
act accordingly, in questions of right between him and another 
person in the stranger territory.] Yet if we admit this, there seems 
to follow this very inconvenient conclusion, that controversies con- 
cerning kingdoms and their boundaries are not extinguished by any 
lapse of time; which not only tends to disturb the minds of many 
and to perpetuate wars, but is also repugnant to the common sense of 
mankind. 

II. For [the authority of time and usage has been generally acknow- 
ledged in disputes on such subjects]. So in Judges xi. 13, 26, when the 
king of the Ammonites claimed the land from Arnon to Jabbok and 
Jordan, Joshua said that Israel had dwelt there 300 years; why there- 
fore did ye not recover them in that time? And the Lacedsemonians in 
Isocrates lay it down as a rule most certain, and acknowledged by all 
nations, that public possessions, as well as private, are so confirmed by 
length of time that they cannot be taken away ; on this ground they 
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siones publicas, non minus quam privatas, multo tempore ita 
firmari, ut revelli nequeant : quo jure repellunt eos, qui Mos- 
senam repetebant. Verba Greca sunt: ras xryces kai dg 
idlas Kal Tas Kowas, nv EmtyevnTat ToAUS Xpovos, kupias kai 
maTpwas amavres elvat voulCovor. Idem !Isocrates ad Phi- 
lippum: xatoyov xai Beaov 5v krZoiw «eToujkoros TOU 
xpovov. Cum firmam stabilemque possessionem longa dies 
Liv. xxxi.1o. reddidisset. Hoc jure nisus posterior Philippus T. Quintio 
dicebat, civitates quas tpse cepisset se liberaturum : qua sibi 
tradite a majoribus essent justa, ac hereditaria possessione, 
Liv.xxxv.16. g6 non excessurum. Sulpitius contra Antiochum disputans 
ostendit iniquum esse, ut quod populi Greeci in Asia aliquando 
serviissent, id jus post aliquot ssecula eos asserendi in servi- 


Tacit. ann. (utem faciat. Et historici ^vetera reposcere vaniloquentiam 
vi. 931. 1 1 1 . , e 

—'  - vocant: uvÜwds kai madras amoceitas Diodorus. Apud 
Cw.:2; Ciceronem est de Officiis secundo : ‘Quam autem habet aqui- 


tatem, ut agrum multis annis aut etiam seculis ante posses- 
gum, qui nullum habuit, habeat, qui autem habuit, amittat ? 
III. Quid dicemus? Juris effectus qui ab animo pen- 


dent, non possunt tamen ad solum animi actum consequi, nisi 


! Verba illa non sunt Isocratis, sed 
Dionysii Halicarnass. in Judicio de Iso- 
crate, ubi exhibet summam Orationis 
ipsius Archidami, ex qua locus prece- 
dens. Cap. ix. pag. 155. Tom. 11. Ed. 
Oron. J.B. 

€ Vetera reposcere] Ta wpd EoxAeí- 


gov dicunt Greci ex historia Attica: 
usus inter alios Nicetas, Lib. r. (cap. 9) 
de Alexio Isaaci fratre, ubi de Henrico 
agit Imperatore Friderici filio: xai rav- 
Ta oy Td *pÓ EvxAcidou dyvroardAwe 
dvaxwwy’ ita ille velut ante Eucliden 
gesta movebat inverecunde. [Vide Lv- 


repel thoso who demand Messena. [See.] So Philip the Second of 
Macedon told Quintius that he would give up the cities which he had 
himself taken, but not those which had legitimately descended to him 
from his ancestors. Sulpitius in Livy, disputing against Antiochus, 
shews it to be unjust that because the Greeks in Asia had at one time 
been in subjection, he should make that the ground of an asserted right 
of reducing them to subjection again after several ages. The histo- 
rians speak of the claim of ancient possessions as idle talk, mythical 
Btories. See also Cicero. 

III. In truth, the effects, as to Rights, which depend on man's will, 
still do not follow the mere internal act of the mind, except that act be 
indicated by some external signs. For to assign a jural efficiency to 
mere acts of the mind, would not be congruous to human nature, which 
cannot know the acts of the mind, except from outward signs. Yet 
signs denoting the acts of the mind havo never a mathematical, but 
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is actus signis quibusdam indicatus sit: quia nudis animi ac- 
tibus efficientiam juris tribuere non fuerat congruum nature 
humans, quz nisi ex signis animi actus cognoscere non potest: 
qua de causa etiam interni actus meri legibus humanis non 
subjacent. Signa autem nulla de animi actibus certitudinem 
habent mathematicam, sed probabilem tantum: nam et verbis 
eloqui aliud possunt homines, quam quod volunt et sentiunt, et 
factis simulare. Neque tamen patitur natura humans socie- 
iatis, ut actibus animi sufficienter indicatis nulla sit efficacia : 
ideo quod sufficienter indicatum est, pro vero habetur adversus 
eum qui indicavit. Ac de verbis quidem expedita res. 
| IV. 1 Factis intelligitur derelictum, quod abjicitur, nisi 
ea sit rei circumstantia, ut temporis causa et requirendi animo L 
abjectum censeri debeat. Sic chirographi redditione censetur Ren Bo, 
remissum debitum. —Recusari hereditas, inquit Paulus, non ux 
tantum verbis, sed etiam re potest, et quovis indicio voluntatis, 7* prt 
Sic si is, qui rei alicujus est dominus, sciens cum altero eam f $5 D. de 
rem possidente, tanquam eum domino contrahat, jus suum re- ua 
misisse merito habebitur: quod cur non et inter reges locum 
habeat, et populos liberos nihil cause est. 


CIANUM, in Cataplo, T. 1. Ed. Amst. 4 Quam autem habet cquitatem, ut 
p.426. et Hermotim. p.563. Locusau- agrum multis annis aut etiam seculis 
tem Diodori Siculi, qui postea sine ullo ante pcesessum, qui habuit, amittat ?} 
indicio adfertur, exstat Lib. xv. cap. 78. — Florus, Lib. 111. c. 18. Tamen relictas 
pag. 497. Ed. H. Steph. Et pag.seq. a majoribus sedes, «tate, quasi jure 
dicitur Bia xal déixws ejusmodi posses- — hereditario possidebant. 

sio haberi. J. B.] 


only a probable certainty; for mon may express in words something 
different from what they feel and will, and may simulate in their acts. 
But the nature of human society does not suffer that the acts of the 
mind, sufficiently indicated, should have no efficacy: therefore what ia 
sufficiently indicated in words, is to be held true, as against him who 
80 indicates it. 

This doctrine of the force of words is to be applied to derelicta. 

IV. 1 A derelict may also be indicated by the fact; thus, that is 
& derelict which is thrown away ; unless the circumstances of the case 
be such that it may be supposed to be put away for & time and with 
the intention of taking it again. Thus a debt is supposed to be remit- 
ted by giving up the note of hand which acknowledges it. An inherit- 
ance, as Paulus says, may be refused, not only by words, but by deed, 
and by any indication of will. So if he who is the owner of anything, 
knowingly contracts with another person in whose possession it is, as 





L. 8. D. de 
Acceptil. 
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2 Simile est quod superior concedens inferiori, vel impe- 
rans id facere quod facere licite non potest, nisi lege solvatur, 
lege solvisse eum intelligitur. Venit enim hoc non ex jure 
civili, sed ex jure naturali, quo quisque suum potest abdicare, 
et ex naturali presumtione, qua voluisse quis creditur. quod 
sufficienter significavit: quo sensu recte accipi potest quod 
Ulpianus dix, juris gentium esse acceptilationem. 

V. 1 Sub factis autem moraliter veniunt et non facta, 
considerata cum debitis circumstantiis. Sic qui sciens et pre- 
sens tacet, videtur consentire: quod et lex Hebrsa agnoscit, 
Numer. xxx. 4, 5, 11, 12, nisi cireumstantise ostendant, quo- 
minus loquatur, metu eum vel alio casu impediri. Sic amissum 
censetur id *cujus recuperandi spes projicitur, ut porcos a lupo 
raptos, et qus naufragio amittimus, nostra esse desinere ait 
Ulpianus, non statim, sed ubi recipi non possunt, id est, ubi 
non est cur credatur aliquis animum domini retinere: ubi 
nulla talis voluntatis indicia exstant. Nam si missi essent qui 
rem inquirerent, si promissum syvurpor, aliud esset judican- 


e Cujus recuperandi spes projicitur] Id wwe dicitur Hebraeis jurisconsultis, 


i ——— 


with the owner, he must be held to lose his right: and there is no rca- 
son why this should not hold also between kings and peoples. 

2 Inlike manner a superior, making a concession to an inferior, 
or giving him à command which he cannot lawfully perform, except 
he be relieved from the tie of the law, is supposed to have loosed that 
tie. This rule flows, not only from the Civil Law, but from Natural 
Law, according to which any one may abdicate what is his; and from 
the natural presumption by which every one is supposed to intend 
what he has sufficiently indicated. And in this sense may be accepted 
what Ulpian said, that the acknowledgment in court of the payment 
of a debt*, is a part of jus gentium; (it being really a part of jus 
civile). 

V. 1 Among “facts” we must also understand what is left un- 
done, considered with duo circumstances. If any ono, present and 
knowing, is silent, he may be assumed to assent; as also the Hebrew 
Law recognizes, Num. xxx. 4, 5, 11, 12: 7f a woman vow a vow, 6c. ; 
except circumstances shew that he was prevented from speaking by 
fear or other cause. Thus that is supposed to be lost, with regard to 
which the hope of recovering it is given up; as Ulpian says, that pigs 


* Heinec. Elem. Jur. Civ. 8 1022. Est ergo acceptilatio actus legitimus quo 
interrogatione debitoris et congrua creditoris responsione obligatio per stipula- 
tionem contracta dissolvitur, Formulaerat Quod ego tibi promisi, habesne accep- 
tum ? Habeo acceptum, 
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dum. Sic qui rem suam ab alio teneri scit, nec quicquam 
contradicit multo tempore, is nisi causa alia manifeste appareat, 

non videtur id alio fecisse animo, quam quod rem illam in 
suarum rerum numero esse nollet. Et hoc est quod alicubi 

dixit Ulpianus, sdes longo silentio videri pro derelicto a 5 15. § 21. 
domino habitas. Parum juste (rescripsit Pius Imperator) inect JUN 
preteritas usuras petis, quas omisisse te longi temporis D.de Usura. 
intervallum indicat: quia eas a debitore tuo, ut gratior 

apud, eum videlicet esses, petendas non putasti. 

2 Cui simillimum quid in consuetudine apparet. Nam thom.1.24 
hsec quoque, semotis legibus civilibus, quee certo tempore ac Soar, Lib. 
modo eam introduci volunt, a populo subdito introduci potest « \- 
ex eo quod ab imperium habente toleratur: tempus vero, quo 
illa consuetudo effectum juris accipit, non est definitum, sed 
arbitrarium, quantum satis est ut concurrat ad significandum 
consensum. 

3 Sed ut ad derelictionem presumendam valeat silentium 
duo requiruntur, ut silentium sit scientis, et ut sit libere volen- 


carried off by wolves, and goods lost in shipwreck, cease to be ours, not 
at once, hut when they cannot be recovered; that is, when there is no 
reason to believe that they keep any hold on the mind of the owner; 
when there is no indication of a purpose of recovering. For if persons 
have been sent to seek what is lost, or if a reward for finding it is of- 
fered, we must judge differently. If any one knows a thing which is 
his to be held by another, and in the course of a long time says nothing 
against it, he, except some other reason manifestly appear, must be 
supposed to have acted with the purpose of no longer having that 
thing as his, And so Ulpian says, that a house may, by long silence, 
be understood to be derelict by the owner. And Pius, the Emperor, 
in a rescript says, You have no right to ask for tho interest of your 
money for the past period, for the length of time shews that you had 
given it up. You did not require this payment from your debtor, in 
order to gain favour with him. 

2 Similar to this is the case of Custom. For Custom, without 
referring to the Civil Law, which fixes a certain time and manner for 
introducing it, may be introduced by a subject people, in virtue of its 
being tolerated by the Ruler. But the time in which such Custom re- 
ceives the effect of Law, is not defined, but arbitrary; namely, as much 
as is necessary to signify the consent of the party. 

3 But in order that silence may be valid for the presumption of 
derelict, two things are required; that it be the silence of a party 
knowing, and freely willing; for the inaction of a party which is in 
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tis: nam ‘non agere nescientis, caret effectu; et alia causa 
cum apparet, cessat conjectura voluntatis. 

VI. Ut hee igitur duo adfuisse censeantur, ?valent et 
alis conjecture: sed temporis in utrumque magna vis est. 
Nam primum fieri vix potest, ut multo tempore res ad ali- 
quem pertinens non aliqua via ad ejus notitiam perveniat, 
cum multas ejus occasiones subministret tempus. Inter prsm- 
sentes tamen minus temporis spatium ad hane conjecturam 
sufficit, quam inter absentes, etiam seposita lege civili. Sic et 
incussus semel metus durare quidem nonnihil creditur, sed 
non perpetuo, cum tempus longum multas occasiones ad- 
versus metum sibi consulendi, per se, vel per alios suppe- 
ditet, etiam exeundo fines ejus qui metuitur, saltem ut pro- 
testatio de jure fiat, aut, quod potius est, ad judices aut 
arbitros provocetur. 

VII. Quia vero ®tempus memoriam excedens quasi in- 


erbe ga finitum est moraliter, ideo ejus temporis silentium ad rei dere- 


f Non agere nescientis, caret effectu) 
Vide infra hoc libro, cap. xxi. § 11. 
Adde si vacat Bart. Soc. consilio 
CLxXxxvil. col. 8. Meischnerum deci- 
sione Camerali 1x. n. 113. Tom. rt. 

? Non tam ex derelictione tacita, 
cujus presumtio satis firma ut plurimum 
non adest, quam ex jure Possessoris 
bone fidei et ipso fine Dominii consti- 
tuti, fandamentum juris istius deducen- 
dum esse, ostendimus ad PurENDoR- 


in Notis alteri Editioni adjectis, Lib. rv. 
cap. xii. 8 8. Totum illud Caput in 
hanc rem conferri potest. J. B. 

& Tempus memoriam excedens] An- 
dreas Knich in tractatu de jure territo- 
ri, Reinking. Lib. r. classe 5. cap. ii. 
n. 6. Oldendorp. classe iii. art. 2. 

h Nisi validissime sint incontrarium 
rationes] Menochius r. cons. xc. 

i Non plane idem esse] Balbus de 
preescriptionibus id notavit, et in eodem 


FIUM nostrum, De Jure Nat. ei Gent. — argumento Covarruvias. Reinking dic- 
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ignorance, has no effect; and when there is another cause known 
which influences the will, conjecture as to what it is ceases. 

VI. To establish the assumption of these two conditions, other 
conjectures are of force: but for the most part, the effect of time, in 
both points, is great. For in the first place, it can hardly happen 
that in a long time, a thing pertaining to any one should not come to 
his knowledge, since time supplies many occasions. And a shorter time 
is sufficient for this purpose in a case between persons present, than 
absent, even without referring to the Civil Law. So fear onco im- 
pressed is understood to last for & certain time, but not for ever, since 
& long time affords many occasions of taking counsel against the 
danger, either by one’s own means or by means of others; as by 
going out of the bounds of the authority of him who inspires tho fear; 
or at least, it affords the means of renewing our right by protest, or, 
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lictee conjecturam semper sufficere videbitur, "nisi validissimz 
sintin contrarium rationes. Bene autem notatum est a pru- 
dentioribus jurisconsultis, ‘non plane idem esse tempus memo- 
riam excedens um centenario, quanquam sspe heec non longe 
abeunt: quia “communis humane vitse terminus sunt anni Rustath. ad 
uem quod spatium ferme solet setates hominum, aut$9. ^ 
leyeveag tres efficere: quas Antiocho Romani objiciebant, cum riy.xxxtv.st. 
ostenderent repeti ab eo urbes, quas ipse, pater, avus nun- 
quam usurpassent. 

VIII. 1 Objiciat aliquis, cum homines se suaque ament, 
non debere eos credi quod suum est jactare, ac proinde actus 
negativos, etiam cum magno temporis spatio, non sufficere ad 
eam quam diximus conjecturam. Sed cogitare rursum debe- 
mus bene sperandum de hominibus, ac propterea non putan- 
dum eos hoc esse animo, ut rei caducse causa hominem alterum 
velint in perpetuo peccato versari, quod evitari sepe non po- 
terit sine tali derelictione. 


to Lib. 1. classe 5, c. ii. n. 40. de tem- 


nibus. (pag. 99. Edit. Barnes.) tres ye- 
pore memoriam excedente: vide erudi- 


yeas seculum exponit Herodianus Se- 


tissimum Fabrum in consilio pro ducatu 
Montisferratensi. 

k Communis humane vite terminus] 
Aleroe uadXov sep xpóvov dixit Jug- 
tinianus in edicto quinto, edito in notis 
ad arcanam historiam Procopii. 

| Teveas tres} Nam yevea est Tpia- 
xovtaetia, triginta annorum stas, ut 
Porphyrius notat in Homericis quszstio- 


vero. (Lib, 111. cap. 8. Ed. Beel.) in 
ccc. annis decem in ZEgypto fuisse 
reges notat Philo in legatione. Lace 
deemone annis quingentis reges quatuor- 
decim, Plutarcho indicante in Lycurgo. 
(Pag. 58 a.) Justinianus in novella 
CLIx. vetat in judicia deduci causam, 
quod jam quatuor yeveal exiissent, 
(cap. 2.) 


what is better, of referring to judges or arbitrators. 

VII. Since time beyond the memory of man is morally, as it 
were, infinite, a silence for such a time will always suffice to esta- 
blish derelict, except there are very strong reasons on the other side. 
It is well remarked by the more prudent jurists, that time beyond the 
memory of man is not the same thing as a century, though the two 
periods are often not very different; because the common term of 
human life is a hundred years; which period commonly includes three 
generations of men; as the Romans objected to Antiochus, when they 
pointed out that he asked for cities which neither he, nor his father, 
nor his grandfather, had ever had. 

VIII. 1 It may be objected that men are fond of their property, 
and that negative acts, even in a great length of time, ought not to be 
taken as proving that they throw it away. But, on the other hand, 
we ought to think well of men, and not to suppose that they would 
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2 De imperii vero, quamquam ea magni fieri solent, 


2 scire debemus magna esse onera, et quse non bene administrata 


hominem divine irse reddant obnoxium: ac sicut duram 
esset, qui se tutores dicerent, damno pupilh ligare uter ad 
tutelam jus habeat, aut, qua similitudine ad hanc rem Plato 
utitur, nautas navis periculo certare quis eorum potissimum 


 gubernaret: ita non semper laudandos qui cum summa jac- 


tura, seepe et cum sanguine innocentis populi disceptare cu- 
piant, quis ejus populi rem sit curaturus. Laudatur ab anti- 
quis Antiochi dictum, qui populo Romano gratias egit, quod 
"nimis magna procuratione liberatus modicis terminis uteretur. 
Inter multa à Lucano sapienter dicta illud non postremum est 
(Lib. 1r. vers. 60) : 


Tantone novorum 
Proventu scelerum qusrunt, uter imperet urbi? 
Vix tanti fuerat civilia bella movere 
Ut neuter. 


3 Tum vero imperia tandem aliquando in certo et extra 
controversie aleam constitui, humans societatis interest; 


m Nimis magna procuratione libera- 
fus) Ejus animi videtur fuisse Jonathan, 
Baulis filius. [1 Sam. xxiii, 17]. 

n Aratus Sicyonius] Sic et posses- 
siones, ut fuerant, reliquerat Thrasy- 
bulus, pace Athenis constituta. [At 
Thrasybulus, expulsis xxx. Tyrannis, 
tulit tantum legem durgeTías. De pos- 
sessionibus, ut fuerant, relictis, nihil 
habent, nec XENOPHON, Hist. Grec. 
Lib. 11. in ine; nec DiopnoRvus SicuLvs, 


Lib. x1v. cap. 84. nec JEscHINES, Orat. 
de Falsa Leg. pag. 271 a. nec Justinus, 
v. 10, nec VALERIUS MAXIMUS, Iv. 1. 
num. 4, extern. qui rem narrant. Fal- 
lor an Auctor confudit cum hac pace, 
Athenis constituta, eam qus» inter Si- 
culos facta est, et qua cautum, referente 
Thucydide, ut singuli, que tum habe- 
rent in potestate, retinerent: "ExovTes 
à éxac'rot €xovot. Lib. 1v, c. 65. Bon- 
GARSIUS id, tamquam exemplum eimile, 


allow another man to be perpetually in the wrong, for the sake of a 


perishable thing. 


2 And as to political authority, though highly valued, it has also 


heavy burthens, and such as bring divine wrath on those who ad- 
minister them ill: and as it would be cruel for different asserted 
guardians to litigate, at tho expense of the ward, which has a right to 
manage his affairs; or, to uso Plato’s comparison, for the crew of a 
vessel to contend, with much danger to the vessel, who should steer; 
80 are they not always to be praised who with great loss, and much 
effusion of the innocent people's blood, are ready to fight who shall 
govern the people. The ancients praise Antiochus for expressing his 
thanks to the Romans who had reduced his kingdom within manage- 
able limits. So Lucan implies that a rivalry for empire is absurd. 

3 Then again, it is for the good of human society that govern- 
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quam qu adjuvant conjecture, favorabiles putande sunt. 

Nam si durum putavit "Aratus Sicyonius privatas quinqua- (cie og: i. 
ginta annorum possessiones labefactari, quanto magis illud [Macrob sa- 
Augusti tenendum est, eum virum bonum ac civem esse, qui “4 § 180.1] 
preesentem reipubliez:e statum mutari non vult, et qui, ut apud 
Thucydidem Alcibiades loquitur, ómep «óefaro oyZua Ts Lb. w.7» | 
moXteias Tovro £vvóiaaw (et: quod rv wapovoay wodtTelav 
àadvA a rrew dixit ? Isocrates adversus Callimachum : sicut et 

Cicero oratione ad Quirites contra Rullum, otii et concordise 

patrono convenire ait, defendere statum reipublice qui quoque 

tempore sit: et Livius, optimum quemque presenti statu Lib.xxxv.34. 
gaudere. 

4 Quod si etiam deficerent ea quee jam diximus, tamen Ang de 
adversus prrsumtionem, qua quisque sua servare velle credi- Svmma, in , 
tur, validior est altera, quod credibile non est quemquam ejus 
quod vult, longo tempore ?nullam plane edere significationem 
idoneam. - 

IX. Ace forte non improbabiliter dici potest non esse 
hane rem in sola presumtione positam, sed Pjure gentium 


observaverat in nota ad laudatum Jus- 
tini locum: quod forte ansam dedit er- 
rori Auctoris nostri. J. B.] 

3 Est apud Oratorem Tijv wapovcay 
vU xn» QuavAXarTeiw, circa finem Ora- 
tionis, pag. 383 E. Ed. H. Steph. 
J. B. 

° Nullam plane edere significationem 
idoneam) Crantzius Saronicorum xi. 
n. 10 et 13. 

P Jure gentium voluntario inductam 


hanc legem] Narrat Gregoras cum Ca- 
tans majoribus data esset ab Impera- 
toribus Grrecis Phocea, adjectam legem, 
ut singuli successores scriptam ederent 
professionem se eam tenere administra- 
torum titulo, py Aa05 «apaxpovca- 
nué»n Tr» Baothixny seoworelav 1) ue- 
TaEU ToU Xpóvov paxpa arepíodos* ne 
inobservatus diuturni temporis lapsus 
Jus imperatoris excluderet. [Lib. x1. 
circa init, Pag. 239. Ed. Genev. 1616.] 


ments should at some time be placed beyond the risk and doubt of 
controversy; and the modes of settling tho matter which havo this 
tendency are to be preferred. If Aratus thought it hard that private 
possession of 50 years should be disturbed, we must still more hold 
by the saying of Augustus, that a good citizen does not wish the pre- 
sent state of the republic to be changed. So Alcibiades in Thucydides, 
Isocrates, Cicero, Livy. 

4 And even if theso arguments wore wanting, the presumption that 
each man wishes to keep what he has, may be met by another pre- 
sumption, that no man will stay a very long time without giving some 
indication what his wishes aro. 

IX. And perhaps we may say that this is not merely a matter of 
presumption, but that this law was introduced by an instituted law of 


nations, that a possession going beyond memory gehe os 
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voluntario inductam hanc legem, ut possessio memoriam ex- 
cedens, non interrupta, nec provocatione et arbitrum interpel- 
lata, omnino dominium transferret. Credibile est enim in id 
consensisse gentes, cum ad pacem communem id vel maxime 
interesset. Merito autem dixi possessionem non interruptam, 

Lib.xxzv.16 jd est, ut Sulpitius apud Livium loquitur, uno et perpetuo 
tenore juris semper usurpato, nunquam intermisso. Idem 

Jbd.num.9. alibi dixit: perpetuam possessionem, ac nullo ambigente. 
Nam desultoria possessio nihil efficit, quomodo Numids exci- 

Apud Bund. piebant adversus Carthaginienses: per opportunitates nunc 
illos, nunc reges Numidarum usurpasse jus, semperque penes 
eum possessionem fuisse, qui plus armis potuisset. 

X. 1 Sed alia hic, et quidem perdiffcilis, suboritur 
qustio, an nondum natis jus suum tacite tali derelictione 
possit decedere. Si non posse dicimus, nihil ad tranquillitatem 
imperiorum ac dominiorum profecit modo data definitio, cum 
pleraque talia sint, ut posteris debeantur. Sin posse affirma- 
mus, mirum videbitur quomodo nocere silentium possit his, 
qui loqui non potuerunt, quippe cum nec existerent; aut quo- 
modo aliorum factum aliis damno esse possit. 

2 Ad hujus nodi solutionem sciendum est, ejus qui non- 


a Neque dum existente eorum jure — Francorum rege, pro se liberisque ab- 
qui expectari possunt] Multa sunt in — dicante jus, quod per Blancam matrem 
historiis talium derelictionum exempla. in Castelle regnum habere poterat, 
Vide unum illustre in Ludovico IX. — apud Marianam libro xm, c. 18. 
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not accompanied with any appeal to justice, absolutely transfers 
ownership. It is credible that nations have agreed upon this, since 
such a rule tends greatly to peace. But it is essential to require unin- 
terrupted possession, as stated in Livy. For a desultory possession is 
of no efficacy, as the Numidians urge against tho Carthaginians, also 
in Livy. (See.] 

X. 1 But another and an important question arises here: whether 
those not yet born may tacitly lose their rights by such dereliction. If 
we say they cannot, the definition just given is of no avail for the tran- 
quillity of authority and ownership, since most kinds of these are such 
that they belong to posterity. If we say that they can, it will appear 
strange how silence can prejudice those who cannot speak because 
they do not exist; and how the act of others can be allowed to harm 
them. 

2 For the solution of this difficulty, it is to observed, that he who is 
not yet born has no rights, as a thing not existing has no attributes. 
Wherefore if the people, from whose will the right of reigning pro- 
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dum natus est nullum esse jus, sicut nec ulla sunt accidentia 
rei non existentis. Quare si populus, a cujus voluntate jus 
regnandi proficiscitur, voluntatem mutet, iis qui nondum 
nati sunt, ut quibus jus quesitum nondum est, nullam facit 
injuriam. Sicut autem populus expresse mutare voluntatem 
potest, ita et tacite credi mutasse.  Mutata igitur populi vo- 
luntate, Ineque dum existente eorum jure qui expectari pos- 
sunt; parentibus autem e quibus nasci possunt, qui jus suo 
tempore essent habituri, id ipsum jus derelinquentibus, nihil 
est quod obstet quominus illud ut derelictum ab alio occupari 
possit. 

3 Agimus de naturali jure: nam jure civili ut alise fic- 
tiones ita et hsc introduci potest, "ut eorum qui nondum 
sunt personam lex interim sustineat, atque ita impediat ne 
quid adversum eos occupari possit: quod tamen leges velle 
non temere censendz sunt, quia privata ista utilitas publice 
valde repugnat. Unde et illa feuda, que non ex jure prox- 
imi possessoris, sed ex vi investiture primitive deferuntur, 
longo satis tempore acquiri posse receptior sententia est; quod 
ad jura majoratus, et ad res fideicommisso obnoxias non in- 
firmis rationibus subnixus producit summi judicii jurisconsultus 
Covarruvias. 

r Ut eorum qui nondum sunt perso- — adquir. rer. domin. L. 13. $ 5. Quod 


nam lez interim sustineat] Ut lex civilis — vi aut clam. &c.] 
in hereditate jacente. [L. 34. D. de 


ceeds, changes its will, it does no injury to those who are not yet born, 
and who have not yet acquired any right. And as the people may 
change its will expressly, it may also tacitly be presumed to have 
ohanged it, If then the will of the people be changed, and since the 
right of the expected progeny does not yet exist, and the parents from 
whom they are to be born relinquish their right, nothing prevents its 
being occupied by another as a derelict. 

3 In this we speak of Natural Law: for by the Civil Law, as other 
fictions may be introduced, so this also, that the law may represent 
the part of the persons who do not yet exist, and may thus prevent 
adverse occupation being a prejudice to them: which purpose of the 
law, however, is not lightly to be assumed, because that private advan- 
tage is much at variance with public utility. Whence those fiefs which 
[by law] are conveyed, not by the right of the last possessor, but 
by a primitive investiture in each vacancy, may, by a sufficiently long 
usage, be acquired [as territory], as the best jurists hold. Covarruvias 
has asserted this with strong reasons, respecting rights of primogeni. 
ture and entailed estates. 

€——ÀIt 
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de 4 Nihil enim prohibet quominus lege civili jus tale intro- 
* duci possit, quod uno actu alienari licite non possit; possit 
, tamen ad vitandam dominiorum incertitudinem certi tempo- 

ris neglectu amitti: atque ita etiam, ut exstituris salva sit 
3, actio personalis adversum eos qui neglexerunt, aut eorum 
heredes. 

XI. Ex his que diximus apparet, et regi adversus re- 
gem, et populo libero adversus populum liberum jus acquiri 
posse, ut expresso consensu, ita derelictione, et eam secuta, 
aut ex ea vim novam capiente apprehensione. Nam quod 
dicitur, qu: ab initio non valent, ex post facto convalescere 
non posse, hanc habet exceptionem, nisi causa nova per se 
parere idonea intercesserit. Similiter et alicujus populi rex 
verus amittere poterit regnum et populo subjici; et qui re- 
vera non rex, sed princeps erat, "rex summo cum imperio 


s Rex summo cum imperio fieri] 
Vide Vasquium controversiarum illus. 
trium, Lib. 1. c. xxiii. 3 Adde eundem 
Lib. 11. c. Ixxxii. 8, 9. et sequentibus: 
vide et Panormitanum, Lib. 1. cons. 82. 
et Peregrinum De Jure Fisci, v1. c. viii. 


8 10. 

t Nos aliter arbitramur] Et Don 
Garzias Mastrill. de Magistratu Lib. 
111, C. xi. 26: Joh. Oldendorpius consil. 
Marp. v. n. 47. volum. 1. 

® Qua scilicet pars est communitatis] 


4 For nothing prevents the Civil Law from introducing such a 
Right as cannot be alienated by one act, but yet, in ordor to avoid 
the uncertainty of ownership, may be lost by neglect after a certain 
time: but in such a way that future claimants shall retain a right of 
personal action against those who have committed the neglect, or 
their heirs. 

XI, From what we have said, it appears that both a king as 
against a king, and a free people as against a free people, may acquire 
a right, not only by express consent, but by dereliction and posses- 
sion following this, or taking a new force from it. For as to what is 
said, that what is not legally valid at first cannot become valid by the 
subsequent fact, it is to be taken with this exception, except a new cause 
intervene, fit of itself to produce such validity. And thus [by the 
course of usage] the king of any people may lose his authority and 

: become subject to the people; and he who was not king, but only 
governor, may become king with absolute authority ; and the sovereign 
authority, which at first was in the king or in the people wholly, may 
be sbared between them. 

XII. 1 This also is a question worth examining*: Whether the 


* Gronovius treats this as the question whether any rights belonging to the 
sovereignty can be matter of prescription; and says that Grotius's opinion, that 
they cannot, is both servile, and dangerous to princes; for the power of princes has 
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fieri, et summum imperium quod penes populum, aut penes 
regem in solidum erat, inter eos dividi. 

XII. 1 Illud etiam indagari opere pretium est, an lex 
de usucapione aut preescriptione, condita ab eo qui habeat 
summum imperium, pertineat etiam ad ipsum jus imperii, et 
ejus partes necessarias, quas alibi explicavimus.  Pertinere 
arbitrari videntur jurisconsulti non pauci, qui queestiones de Bart, int 


Hostes, D. de 
summo imperio ex jure tractant civili Romanorum. ‘Nos ali- 57 n etin t 5 
e . . . 4 
ter arbitramur: nam ut quis legibus obligetur, requiritur in = Cons. 70. 
. lll. 
legis auctore et potestas, et voluntas, saltem presumta, Se aymon. de 
ig. p 
per modum legis, id est, per modum superioris, obligare NEMO versic. mate. 


potest: et hinc est quod legum auctores habent jus leges suas de se 
mutandi: Potest tamen quis obligari sua lege, non directe, 27. 4,1% 
sed per reflexionem, "qua scilicet pars est communitatis ex Pit e 


sequitate naturali, quee partes vult componi ad rationem inte- Basal: de 
AND. 
Vide infra hoc libro, cap. xx. 8 24. Se- — tant hoc Claud. Seissellus de Rep. Gall. in c. Peccat. 


neca epistola Lxxxv. Duas personas  Lib.1. (cap. 12). Chassanzus de Gloria nee leak 


habet gubernator: alteram communem Mundi parte v. cons. 5. Gaillius Lib, rr. $9. in fine. 
cum omnibus qui eandem conscenderunt obs. Lv. num. 7. Bodinus de Republica, 

navem, qua ipse quoque vector est, alte. Lib. 1. c. viii. Reinking 1. c. xii. 

ram propriam qua gubernator est. Trac- 


law of usucaption or prescription, made by the sovereign, may affect 
the right of sovereign authority, and its necessary parts, which we 
have elsewhere explained (B. 1. c. iii. $ vi.). Not a few of the Jurists 
seem to think that it may, treating this question of the sovereignty as 
a matter of Civil Law. We think otherwise. For in order that any 
one may be bound by a law, there is required both power and will, at 
least presumed, in the author of the law. But no one can bind him- 
self in the manner of a law, that is, in the character of a superior: 
and hence it is that the authors of laws have the right of changing 
their laws. However, a person may be bound by his own law, not 
directly, but by reflexion; namely as being a part of the community, 
in virtue of natural equity, which requires the component parts to 
follow the analogy of the whole. So Saul put himself and his son 


in many cases been increased by prescription; and where the power of the people 
rests upon prescription, if kings refuse to allow it, they are involved in seditions 
and troubles, like Charles I. in England. 

But Barbeyrac remarks that Grotius is speaking of Usucaption and Prescrip- 
tion as defined according to the rules of Civil Law; and that he allows in Art. 2 
of this section, that parts of the sovereignty may be established by usage, even in 
shorter times than the Civil Law requires for prescription. To which may 
add, that Gronovius in another-note (°'), asserts that the people 
posed to give up its * most just, certain and eternal 
reign rights; thus going much beyond Grotius on one 







[cnoT.] 
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gri: quod a Saule in regni initiis observatum notat sacra 
historia, Sam. xiv. 40. Sed hoc hic locum non habet, quia 
legum auctorem hic consideramus, non ut partem, sed ut eum, 
in quo virtus insit integri: agimus enim de summo imperio 
qua tali. Sed nec voluntas adfuisse presumitur: quia legum 
auctores non censentur se velle comprehendere, nisi ubi et 
materia, et ratio legis sunt universales, ut in zestimandis rerum 
pretiis. At summum imperium non est paris rationis cum re- 
bus aliis: imo nobilitate sua res alias multum excedit. Ne- 
que ullam vidi legem civilem de preescriptione agentem, quse 
summum imperium comprehenderet, aut comprehendere volu- 
isse probabiliter censeri posset. 

2 Unde sequitur, neque tempus lege definitum sufficero 
ad acquirendum summum imperium aut partem ejus necessa- 
riam, si desint conjecture naturales, de quibus supra egimus: 
neque tantum temporis spatium requiri, si intra id tempus 
ex conjecturz quantum satis est adsint: neque legem civilem 
quae acquiri certo tempore res vetat, ad res summi imperii 
pertinere, Posset tamen in ipsa imperii delatione populus 

* Verius est, non posse a subdito — pertinet. Dicemus in Notis Gallicis 


plene adquirilongi temporis possessione — ad hunc locum. Vide interim Disserta- 
ullum jus, quod ad summum imperium — tionem Clarissimi et Celeberrimi JCti 


Jonathan on the same footing as the rest of the people, 1 Sam. xiv. 40. 
But this does not apply in the case which we are now treating; for 
we consider the autbor of the law, not as a part of the community, but 
as him in whom the whole legislative virtue resides ; for we speak of 
the sovereignty as such. [Therefore the sovereign has not the power 
of binding himself by such laws.] But neither can he be presumed 
to have the will; for the authors of laws are not supposed to in- 
clude themselves, except both the matter and the reason of the law 
are universal; as in settling prices by law. But the sovereignty has 
not parity of reason with other things; on the contrary, it is a matter 
of a higher order than other things. 

Nor have I ever seen a civil law treating of prescription, which 
comprehended in its sphere the sovereign power, or could be probably 
supposed to have comprehended it. 

2 Whence it follows that the time defined by law is not sufficient 
to acquire the sovereignty or any necessary part of it, if there are 
wanting those natural conjectures of which we have before spoken; 
and that if those conjectures exist to a satisfactory extent, so great a 
space of time is not required; and that the Civil Law, which prohibits 
& possession being acquired in a certain time [by prescription], does not 
apply to the Sovereignty. 
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suam exprimere voluntatem ; quo modo ac tempore amitti im- 
perium non utendo posset: quse voluntas sequenda haud dubie 
esset: nec infringi posset a rege etiam summum imperium ob- 
tinente: quia non ad imperium ipsum, sed ad ejus habendi 
modum pertineret: quo de discrimine alibi diximus. 

XIII. Ea vero, que de summi imperii natura non sunt, QE PE 
nec ut proprietates naturales ad eam pertinent, sed aut sepa- $2.2. 13, 13 
rari ab ea naturaliter possunt, aut saltem cum aliis communi- 
cari, omnino subjacent legibus populi eujusque civilibus, quse 
de usucapione et preescriptione factse sunt. ‘Sic subditos esse 
videmus, qui praescriptione acquisierunt, ut appellari ab iis 
non possit: ita tamen ut semper aliqua ab eis sit provocatio, 
per supplicationem scilicet, vel alium modum. Nam ut ab 
aliquo nulla ratione possit provocari, cum persona subditi 
pugnat, ac proinde ad summum imperium aut partem ejus 
pertinet, nec potest aliter acquiri quam secundum jus naturale, 
cui summa imperia subjacent. 

XIV. 1 Ex his apparet, quatenus recipi possit *quod 
aiunt nonnulli, semper licere subditis si possint in libertatem, 


Hallensis, Curistrant THomasit, De — Saxonum editam. J. B. 
Prescriptione Regalium ad jura Subdi- X Quod aiunt nonnulli] Ut Vasquius 
torum non pertinente, ann. 1696. Hale dicto libro 11. c. 1xxxii, n. 3. 


It would however be possible that the people, in conferring tho 
sovereignty, should express its will in what way and in what time tho 
supreme authority might be lost by disuse; which will would undoubt- 
edly be to be followed, and could not be infringed, even by a king 
possessed of the sovereign power; because it pertains, not to tho 
sovereignty itself, but to the mode of holding it; of which difference 
we have elsewhere spoken. 

XIII. But [though the sovoreignty is thus exempt from the Rules 
of the Civil Law] those things which are not of the nature of the 
sovereignty, and do not belong to it as natural properties, but can 
either be naturally separated from it, or communicated to others, are 
altogether subject to the rules of Civil Law concerning Usucaption and 
Prescription. So we see that there are subjects who have by prescription 
acquired the Right that there is no appeal from them; but yet so that 
there is always some mode of carrying the matter to a higher tribunal, 
by petition, or in some other way. For that there should not be in 
any way an appeal from a person, is at variance with the notion of a 
subject: it belongs to a sovereignty or a part of it; and cannot be 
acquired otherwise than according to Natural Law, which regulates 
the sovereignty. 


XIV. 1 Hence it appears how far we are to — 
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eam scilicet, qua populi est, se vindicare: quia quod vi par- 
tum est imperium, vi possit dissolvi; quod autem ex voluntate 
sit profectum, in eo poenitere liceat, et mutare voluntatem. 
Nam et qus vi parta primum sunt imperia, possunt ex volun- 
tate tacita jus firmum accipere, et voluntas aut ex initio con- 
stituti imperii aut ex post facto esse potest talis, ut jus det 
quod in posterum a voluntate non pendeat. Agrippa rex 
De Ber. Jua. apud Josephum in oratione ad Judsos, qui ex preepostero 
repetitee libertatis studio Zelots dicti sunt, sic ait: Intempes- 
tivum est nunc libertatem concupiscere. Olim ne ea amitte- 
retur certatum oportuit. Nam servitutis periculum facere 
durum est, et ne id subeatur, honesta certatio. At qui 
semel subactus deficit, non libertatis amans dicendus est, 
De Br.Jud.8ed servus cóntumax. Atque ipse Josephus ad eosdem: 
v.9. 83. ; : ° ° 
Y Honestum quidem est pugnare pro libertate, sed id olim 
factum oportuit. At qui victt semel sunt et longo tempore 
paruerunt, si jugum ezcutiant, . faciunt quod desperatorum 


Jy Honestum pugnare pro libertate, Radevicum r. c. 40. 
ged id olim factum oportuit] Eadem 5 De Juribus illis, qui dicuntur mera 
ferme verba reperies in oratione comitis — facultatis, et, inter alia, de luitione pig- 
Blanderatensis ad Mediolanenses apud  moris,legi dignissima Dissertatio singu- 


which some put forth, that it is always lawful for subjects, if they can, 
to obtain their liberty, that is, Civil liberty; because the authority which 
was gained by force may be taken away by force; and in regard to that 
which was given voluntarily, they may repent and change their mind. 
[But this goes too far.] For authority gained at first by force may by 
tacit consent receive firm right: and the will exercised, either in the ori- 
ginal institution of a government, or at an after period, may be such 
as to give a right which afterwards docs not depend upon the will. 
King Agrippa said to the Zealots who were clamorous for liberty, It 
is now out of season to demand liberty. You should have fought 
formerly, not to lose it. For submission is a hard lot, and it is honour- 
able to fight in order to avoid it. But when a person has once been 
overcome in such a struggle, if he shake off the yoke, he is no longer 
& lover of liberty, but an insurgent slave. And so Josephus himself 
said; and Cyrus to the king of Armenia. ([Sce.] 

2 But that a long forbearance of the king, such as we havo before 
described, may be a sufficient ground of the people obtaining its 
liberty from a presumed relinquishment of imperial authority, is not 
to be doubted. 

XV. But rights which do not involvo daily exercise, but are exer- 
cised, onco for all, at a convenient time, as the loosing of a pledge; also 
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hominum est, non quod libertatem amantium. Et hoc ipsum 
Cyrus olim Armenio regi dixerat, qui rebellioni sus obtende- Xenoph. de 
bat libertatis pridem amiss desiderium. nae: t 
2 Ceterum quin et regis longa patientia talis, qualem 
supra descripsimus, possit populo sufficere ad pariendam liber- 
tatem publicam, ex prssumta imperii derelictione, minime 
dubitandum arbitror. | 
XV. Jura vero, qua non habent quotidianum exercitium, 
5ged semel ubi commodum erit, *ut luitio pignoris; item jura 
libertatis, quibus actus is qui exercetur non est directe con- 
trarius, sed ei inest ut pars suo integro ; velut si quis per cen- 
tum annos societatem cum uno duntaxat vicino habuerit, cum 
tamen habere et cum aliis posset ; non amittuntur nisi ex quo 
tempore intercessit prohibitio aut coactio, eique paritum est 
cum sufficienti consensus significatione : quod cum non juri 
civili tantum, sed et rationi naturali congruat, merito locum 
habebit etiam inter summae fortunse homines. 


Jaris College mei Clarissimi et Juris De re ipsa dicemus in Notis Gallicis ad 
peritissimi P. de Toullieu, que tertia  hunclocum. J. B. 
ordine est in Dissertationum Juridica- * Ut luitio pignoris] Vide Parutam 
rum Triade, Ultrajecti ann. 1706. edita. Historia Veneta v11. 


freely used rights*, to which the act exercised is not directly contrary, 
but is contained in it as a part in the whole;—as if any one should for 
a hundred years have alliance with one only of his neighbours, whon 
he might have it with others also;—are not lost, except for the time 
when probibition or coaction intervenes, and obedience is rendered to 
it with a sufficient signification of consent; and since this agrees, not 
only with Civil Law, but with natural reason, will properly have place 
also among tho most exalted persons. (Such persons will not attempt 
to control the exercise of those rights.) 


* In the table of contents at the head of the chapter, the subject of this section 
is thus given: Rights which are mere facultatis, are not lost in any covrse- of 
time; Jura mere facultatis are Rights which a man possesses but is not bound to 
exercise. 
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XIV. 
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CAPUT V. 


DE ACQUISITIONE ORIGINARIA JURIS IN PERSONAS: UBI 
DE JURE PARENTUM: DE MATRIMONIIS: DE COL- 
LEGIIS: DE JURE IN SUBDITOS: SERVOS. 


De jure parentum in 
liberos : 

Distinctio temporis in- 
Santi: et ibi de infan- 
tium dominio $n res: 


Temporis extra infantiam | 


in familia: 

Ibi de jure coércendi libe- 
ros: 

De jure vendendi liberos : 

Temporis extra infantiam 
et familiam. 

Distinctio potestatis. pa- 
rentum naturalis et civilis. 


. De jure mariti in uxorem. 


Insolubilitas et adstrictio 
ad unam wrorem an sint 
necessarie. ad matrimo- 
nium ez lege evangelica. 
Jure nature solo irrita 
non esse connubia ob de- 
fectum consensus paren- 
tum. 

Ez lege evangelica irrita 
esse connubia cum alieno 
viro et wore. 

Illicita et irrita esse jure 
natures connubia paren- 
tum cum liberis. 
Connubia fratrum cum 
sororibus, item  noverco 
cum privigno, et soceri 
cum nuru, ac similia, illi- 
cita et trrita esse jure 
divino voluntario. 

Non idem videri de con- 
nubiis cum propinquis ul- 
terioris gradus. 

Posse esse quedam con- 
nubia et licita, quo a le- 


XXVI. 


XXVII. 


XXVIII. 


XXIX. 


XXX. 
XXXI. 


XXXII. 


gibus appellentur nomine 
concubinatus. 

Posse quedam connubia 
illicita contrahi, et tamen 
rata esse. 

Jus majoris partis in qui- 
busvis societatibus. 

Pari numero quo sen- 
tentia prevaleat. 

Que sententias dividende 
aut conjungendoa. 
Absentium jus prossenti- 


sententias estimandas se- 
cundum partes quas quis- 
que habet in re. 

Jus civitatis in subditos. 
An civibus a. civitate dis- 
cedere liceat, per distinc- 
tionem explicatur. 


. Jus civitati nullum in ex- 


sules. 

Jus ez consensu in filium 
adoptatum. 

Jus in servos. 

Quatenus $n hoc jure di- 
catur inesse jus vite ac 
Quid ex jure nature sta- 
tuendum de his, qui ex 
servis nascuntur. 
Servitutis diversa genera. 
Jus ex consensu in popu- 
lum, qui se subjicit. 

Jus ex delicto in perso- 
nam. 
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I. ON in res tantum, sed et in personas jus quoddam ac- 
quiritur, et originarie quidem ex generatione, consensu, 

delicto.  Generatione parentibus jus acquiritur in liberos: 
utrique, inquam, parentum, patri, ac matri: *sed si contendant 
inter se imperia, prefertur patris imperium, ob sexus pre- 
stantiam. 

II. 1 Distinguenda autem !sunt in liberis tria tempora: 
primum tempus imperfecti judicii, rou (JovAevrixoU &reAoUs, ut 
Aristoteles loquitur, dum abest apoaipecis, vis electrix, ut moi. c wt. 
idem alibi: secundum tempus perfecti judicii, sed dum filius Ni. ut « 


* Sed si contendant inter se imperia, 
prefertur patris imperium] Seneca libro 
In. controversia xix: Prime partes 
sunt patris, secunda matris. Chrysos- 
tomus 1 ad Cor. x1. 3. elxdrws viToTé- 
Taxras TO dvépl 4} yun}. $ ydp laocci- 
uía ndymv Toii merito viro femina 
subjicitur, nam cqualitas honoris pug- 
nam parit. (Tom. 111. pag. 409. Edit. 
Savil.) Idem ad Ephesios capite tv. 
doy: Oevrépa dori fj yun}. pire ov» 
airy Tiv lcoTiu(ay dwareitw (iwd yap 
ayy Kxepadiy dori) prre éxeivos ws 
vroreraypméevns karadopovelro. copa 
ydp tor:. Secunda potestas est mulier: 
neque ergo ipsa aquum sibi jus vindicet 
(sub capite enim est) nec eam, quod sub- 
dita sibi est, contemnat maritus : corpus 
enim est, (Tom. v1. pag. 865). Deinde: 
PevTépa éc Tiv dpyi] avTr, dpyxriv €xov- 
ca xal wodAny viv ópoTiu(av, dÀAX' 
pws éxei Ti arÀéov 6 dyyjp* Altera po- 
testas illa est, imperium et ipsa habens, 


multumque in honore consortii : sed ta- 
men plusculum habet vir. (pag. 867). 
Augustinus epist. oxcix: Filius ex 
legitimis nuptiis susceptus magis in pa- 
tris est, quam in matris potestate. (Ep. 
262. 8 11, secundum divisionem Bene- 
dictin.) Gregoras libro vir. ubi de An- 
dronico Palsologo et Irene agit: apoo- 
TiOenévov à kai Tov, uel(ova divacOat 
THe pnrpds TÓV Warépa, Td KwAtov 
ovdéy Trjv ToU ?raTpós TeXecOijvat Bov- 
Anew él re wardl padrXov ij Tis ug- 
Tpós* Addebat ille plus matre patrem 
posse, nec quicquam | intercedere quo 
minus patris de filio valeret voluntas, 
etiam pre materna, (pag. 100. Edit. 
Gencv. 1616). De reverentia matri de- 
bita vide L. congruentius. 4. c. De Pa- 
tria Potestate. 

! Confer, de toto isto argumento, 
PurENponriUuM nostrum, De Jur. Nat. 
et Gent. Lib. vi. cap. ii. J.B. 


Carter V. Of the original acquisition of Rights over Persons ; wherein 
of the Rights of Parents; of' Marriage; of' Corporations; of 
Rights over Subjects, and over Slaves. 


I. Thore are rights over persons as well as over things; and these 
may be acquired by generation, consent, or delinquency. 

Parents acquire a right over their children by generation; both 
parents, the father and the mother; but if there be a contention 
between the authorities, the authority of the father is preferred, as 


superior in sex. 


II. 1 In Children, three periods of life are to be distinguished; first 
the period previous to years of discretion; next, the period when they 
have come to years of discretion, but remain part of the parent» 


RÀ. v. 10. 
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pars manet familie: parentum, éws av uy ywpicOn, ut loquitur 
idem Aristoteles: tertium postquam ex ea familia excessit. 
>In primo tempore omnes liberorum actiones sub dominio sunt 
parentum: squum enim est, ut qui se regere non potest, 
regatur aliunde. — /Eschyli dictum est?: | 
4étas prima, ceu brutum pecus, 
Ut educetur mentis aliens indiget. 
At alius naturaliter inveniri non potest, cui regimen competat, 
quam parentes. 
2 Est tamen eo quoque tempore filius aut filia capax do- 
minii in res ex jure gentium, sed exercitium impeditur ob eam 
quam diximus judicii imperfectionem. Habent jus, ut de pueris 


: Plutarchus loquitur, ev «rijoe, non ev xpyoec. — Quare ut res 


omnes liberorum parentibus acquirantur non naturale est, sed 
ex quorumdam populorum legibus, quz» et patrem a matre in 
hac re distinguunt, et filios non emancipatos ab emancipatis, 
et naturales a legitimis: que discrimina natura ignorat: 
excepta ea quam dixi sexus preestantia, si imperia inter se 
contendant. 


b In primo tempore] Sunt ea etate * Greca ita se habent : 
ita parentum, ut alia que parentes pos- Td 4} $povoiv yàp, &cepel Bordp, 
sident, ait Maimonides canonibus Poeni- — Teéjeuw dvdyxn, (ms ydp ov ;) rpómy dperds. 
tentialibus capite vr. § 2. Choephor. pag. 257 [v. 753.] J.B. 








family; third, the period when they have gone out of the family. [See 
Aristotle. } 

^. In the first period, all the actions of the children are under the 
dominion of the parents; for he who cannnot govern himself must 
be governed by another; and the parents are the natural governors. 
[See Eschylus. ] 

2 Yet even in this period, a son or daughter is capable of owner- 
ship over things jure gentium ; but the exercise of this right is impeded 
by their imperfection of reason. They have the right to have, but not 
to use. Therefore that whatever becomes the property of the child 
becomes the property of the parents, is not Natural Law, but is an 
institution of the laws of certain peoples; which also in this matter 
distinguish the father from the mother, and sons not yet emancipated 
from paternal control, from those who are emancipated, and natural 
children from legitimate; which distinctions are unknown to nature; 
except the superiority of sex, when the authorities interfere, as we have 
mentioned. 

III. In the second period, when the reason is matured by time, 
those actions only are subject to the authority of the parents which 
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III. In secundo tempore, cum jam judicium state matu- 
ruit, subsunt parentum imperiis non alie actiones, quam ‘qua 
ad familie paterne aut maternse statum aliquid momenti ha- 
bent; sequum enim est, ut pars conveniat cum ratione integri. 
In ceteris autem actionibus habent tum liberi efovciay, id est, 
facultatem moralem agendi, sed tenentur tamen in illis quoque 
studere semper, ut parentibus placeant. Verum hoc debitum 
cum non sit ex vi facultatis moralis, ut illa superiora, sed ex 
pietate, observantia, et gratie rependende officio, non efficit 
ut irritum sit, siquid contra sit factum, sicut nec irrita est do- 
natio rei à quocunque domino facta contra parsimonize regulas. 

IV. In utroque hoc tempore jus regendi etiam jus coér- 
cendi complectitur, quatenus nempe vel cogendi sunt ad offi- 
cium liberi, vel emendandi. De gravioribus autem ponis quid 
sit sentiendum, alibi erit agendi locus. 

V. Quanquam veroimperium paternum ita sequitur ipsam 
patris personam ac oxeciw, ut avelli transferrique in alium 
non possit, potest tamen naturaliter, et ubi lex civilis non im- 
pedit, pater filium oppignorare, “et, si necesse sit, etiam ven- 


€ Que ad familie paterne aut ma- 4 Et, si necesse. sit, etiam vendere) 
lerne statum aliquid momenti habent| ^ Jornandes Historia Gotthica : Haud 
Ita explicat Maimonides legem, que enim «secus parentes faciunt, salutem 
est Num. xxx. 6. suorum pignorum providentes, satius 


have some important bearing upon the state of the paternal or mater- 
nal family: for it is equitable that a part should follow the analogy of 
the whole. In other actions, the children have, at that period, the 
moral right to act; but are bound, even in those, to endeavour to 
please their parents. But since this obligation is not founded iu a 
jural right, like the above obligations [at the earlier period], but in 
piety, reverence, and the duty of repaying the benefits they have 
received, it does not render void what is done in transgression of it; 
as a donation made contrary to the rules of prudence by the owner is 
not void. 

IV. In both these periods, the parents’ right of governing includes 
also the right of coercing, so far as children require to be compelled 
to their duty or amended. What is to be done concerning greater 
punishments, we shall discuss elsewhere. 

V. But although the paternal authority so far follows the person 
and position of the father, that it cannot be taken from him and 
transferred to another, yet by the Law of Nature, and where the 
Civil Law does not impede, the father may put his son in pledge, and 
if necessary, even sell him, when there is no other means of providing 


cap. 7. 
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dere, ubi alia ratio eum alendi non suppetit: quod ex veteri 
Thebanorum lege (quam libro secundo recitat A/lianus) in po- 
pulos alios videtur fluxisse: ipsa autem lex Thebana a Phoni- 
cibus ac porro ab Hebrsis venisse: quam ipsam obtinuisse et 
apud Phrygas docet Apollonius ?Epistola ad Domitianum. 
Censetur quippe ipsa natura jus dare ad id omne, sine quo ob- 
tineri non potest quod ipsa imperat. 

VL In tertio tempore filius in omnibus est avre£ovatos, 
guique juris, manente tamen semper illo pietatis et observantiee 
debito, cujus causa perpetua est. Unde sequitur, regum actus 
irritos dici eo nomine non posse, quod parentes habeant. 

VII. *Quicquid extra hsc est, a lege est voluntaria, quse 
alibi est alia. Sic jure quod Deus Hebresis dedit, potestas 
patris in filium aut filiam, ad dissolvenda vota non erat per- 


seep petua, sed durabat quamdiu liberi ‘pars erant domus paternse. 


Sic patria qusdam potestas propria erat civium Romanorum, 
etiam in filios qui familie proprie capita erant, quamdiu 
emancipati non erant. Qualem in liberos potestatem alios non 
habere ipsi Romani profitentur. Sextus Empiricus Pyrrhoni- 
orum tertio: ot Pwpatwv vouo0érat Tovs vaicas uToXEtpious 
kai dovrAous TOV TaTEpwy keAevoucip elvat. kai THs ovaíag 
T&y Taidwy uj kupievew TOUs Tatdas, GANA Tovg varépas, 


vertuntur, ad illos scilicet liberandos. 


deliberant ingenuitatem perire quam vi- 
Vit. Apoll. Lib, viii. cap. vii. pag. 346. 


tam, dum misericorditer alendus quis 


venditur, potius quam moriturus servatur. 
(Cap. 26. pag. 75. Edit. Vulcan.) Eam 
legem video et apud Mexicanos fuisse. 

3 Dicit in genere d^7roéíóceÓ0a: rods 
avrav: additque, xal dyépaToóic0éy- 
TOV py éemorpéperbat, et si forte quis 


Edit. Olear. Ubi (quod obiter observare 
liceat) luculentum exemplum est loquu- 
tionis uj émtorpépecbat, pro non cu- 
rare: quod accedere potest iis, qus 
plena manu congessit Clarissimus CLE- 
RICUS, ad explicandum td Oculo irre. 


ex suis in servitutem redigatur, non con- — torto spectare Pottse Venusini, Art. Crit. 





for him; which appears to have passed to other nations from an old 
law of the Thebans: as the Theban law came from the Pheenicians, 
and higher still, from the Hebrews (Exod. xxi. 7, And if a man shall 
sell his daughter to be a@ maidservant, &c. Romulus made the same 
law. Dionys. Halic. 2, 28. Gronovius] The same held with the 
Phrygians. Nature is conceived to give a right to do every thing 
without which that cannot be obtained which nature demands: [as 
the sustenance of childron.] 

VI. In the third period, the son is independent and sui juris, 
the duty of piety and reverence still remaining, as its cause is per- 
petual. Whence it follows that the acts of kings are not void because 
they havo parents alive. 
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€ws av edevBepias ot Waloes TUXwO! Kata TOUS ap^yvptvrTovs. 
wap ETE Pots dé ws TUDQVVIKOV TOUTO exBeBrnra. | 8 Legum 
Romanarum auctores liberos in manu parentum ad instar 
servorum esse voluerunt ; neque suorum bonorum ipsos esse 
dominos, sed parentes, donec manumiitantur eo modo quo 
mancipia solent : quod alii ut tyrannicum repudiant. Sim- 
plicius ad Epicteti enchiridium : ot oe mahavot tov Pwpalwv 
vópot «ai 7 pos Tv Tis pucews _UmEpoxny amroBnreWavres, 
Kat 7 pos Tous movous ous ot eyoveis vmép TUV TEKVWY qrovou- 
ew, aua kai TOUS waioas mavroóaTOs viroratat BovAcpevor, 
rai T TàV ryovewy oiuat Qvawn Prroaropyia Oappycavres, 
kai mim páGkew, et BovXowro, Tous mwatdas ToIS ryovevoty eTe- 
TpeN av xai $ovevew atipwpntws. Antique Romanorum 
leges, respicientes tum ad eam qua a natura est eminentiam, 
tum ad labores quos pro liberis parentes sustinent, volentes 
preterea, liberos parentibus sine exceptione subjectos esse, 
credo etiam conjise naturali parentum amori, et venundan- 
di, st vellent, liberos, et impune interficiendi parentibus jus 
dederunt. Simile patrum jus apud Persas, ut tyrannicum 
accusat Aristoteles: quz ideo a nobis afferuntur, ut accurate 
distinguamus civilia a naturalibus. 

VIII. 1 Ex consensu jus in personas quod oritur, aut ex 


Part. r.cap. 2. $11. J. B. 
© Quicquid extra hec est, a lege est 


moribus Hebreis: ita illi ad dictum in 
numeris locum. 


voluntaria] Seneca de Beneficiis 111. 
c. xi. quia utile est juventuti regi, impo- 
suimus illi quasi domesticos magistra- 
tus. 

f Pars erani domus paterne] Alioqui 
xii. anno filius erat obligandi se capax 


& Legum Romanarum auctores) Philo 
in Legatione: xj ydp vlov aavreAde 
éEovola xard robs Tay 'Poualcorvóuove 
dvdkeiras ?raTpí* Patri enim in filium 
omnimoda potestas jure Quiritium com- 
petit. (Pag. 996 n.) 


VII. Whatever goes beyond this, proceeds from instituted law, 


which is different in different places. Thus the right which God 
gave to the Hebrews, of making void the vow of a son or a daughter, 
was not perpetual, but lasted as long as they were part of the father’s 
house. Thus the Romans had a patria potestas over sons, even thoso 
who were themselves heads of families, so long as they were not eman- 
cipated. This power over their children the Romans themselves 
remark that other nations had not. So Sextus Empiricus, Simplicius. 
[See.] Aristotle notes a similar right among the Persians as tyran- 
nical. Where we are to distinguish accurately Civil Law from Natural 
Law. 


VII. 1 The right over persons which arises ex consensu, from 


In cap. 37. p. 
199. E 


re 2e 


Epa. v. 93. 
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consociatione venit, aut ex subjectione. Consociatio maxime 
naturalis in conjugio apparet: sed ob sexus differentiam im- 
perium non est commune, sed maritus uxoris caput, nempe in 
rebus conjugii, et in rebus familie : nam uxor pars fit familie 
maritalis. Ideo de domicilio constituere jus est marito. Si- 
quid ultra juris maritis conceditur, ut lege Hebreea jus rescin- 
dendi qusvis vota uxoris, apud populos nonnullos jus vendendi 
bona uxoria, non a natura est, sed ab instituto. Exigit hic 
locus ut videamus quid sit de natura conjugii*. 

2 Conjugium igitur naturaliter esse existimamus talem 
cohabitationem maris cum femina, que feminam constituat 
quasi sub oculis et custodia maris: nam tale consortium et in 
mutis animantibus quibusdam videre est, In homine vero, qua 
animans est utens ratione, ad hoc accessit fides, qua se femina 
mari obstringit. 


* De totaista materia confer PvrEN- 
poRF. De Jure Nat. et Gent. Lib. v1. 
cap. i. et qure nos in Notis diximus, ut 
et ad libellum De Officio Hom. et Civis, 
Lib. 11. cap. xi. ultimarum Editionum. 
J. B. 

b Viri sancti ante legem] Chrysosto- 
mus de Sara: xaxeivn *d^uv éowod- 
dace THs daidías éwivojoat 7rapauv- 
0íav abTco Tiva axd Ts Watdioxns* 
oléérw ydp Tavra TÓTe kekmohvTo* 
Jpsa vicissim studebat sterilis conjugii 
solatium ex ancilla querere: nondum 
enim talia tunc vetita erant. [In 1 ad 


Corinth. cap. xi. pag. 414. Tom. rrr. 
Ed. Savil.} Eundem vide 1 ad Timoth. 
c. iii. (vers. 1. Tom. Iv. pag. 286). 
Augustinus de doctrina Christiana libro 
II cap. xii: erat urorum plurium 
simul uni viro habendarum inculpabilis 
consuetudo, Similia habet ibidem cap. 
xviii. Tum vero cap. xxii: Multa enim 
sunt : que illo tempore officiose facta sunt, 
que modo nisi libidinose fieri non pos- 
sunt: et libro xvi. de Civitate Dei, cap. 
38. quoniam multiplicande posteritatis 
causa plures uxores lex nulla prohibebat. 

! Et in lege] Josephus Antiq. Histor. 


consent, flows either from partnership or from subjection. The most 
natural form of partnership appears in marriage ; but on account of the 
difference of sex, the authority is not common to the two; the husband 
is the head of the wife (Eph. v. 23); namely, in matters relating to the 
marriage union and to the family: for the wife is part of the hus- 
band’s family. Thus to determine the place of domicile, is the hus- 
band’s office. If any further rights are given to the husband, as by 
the Hebrew law, the right of disallowing the vows of the wife, and in 
some nations, the right of selling the wife’s goods, this is not by Natural 
Law, but by institution. 

The subject requires that we consider the nature of the mar- 
riage union. 

2 Marriage, by Natural Law, we conceive to be such a cohabita- 
tion of the male and female, as places the female under the protection 
and custody of the male; for such a union we see in some cases in 
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IX. 1 Nec aliud ut conjugium subsistat natura videtur 
requirere : sed nec divina lex amplius videtur exegisse ante 
Evangeli propagationem. Nam et "viri sancti ante legem 
plures una uxores habuerunt, ‘et in lege precepta quidam Deve. xxi 1s. 
dantur his, qui plures una habeant, et regi praescribitur, Ub Deut. xoi 
nec uxorum nec equorum nimiam sibi adsciscat copiam, ubi 
Hebreei interpretes notant octodecim sive uxores sive concubi- 
nas regi fuisse concessas, et Davidi Deus imputat, “quod ux- 2 sam xit s. 
ores ei complures et quidem illustres dedisset. 

2 Sic et dimittere uxorem volenti modus preescribitur, Deut xxiv.4 
nec dimissam ducere quisquam impeditur, preter eum, qui di- 
misit, let sacerdotem. Hsc tamen ad alium maritum trans- 
eundi libertas ipso naturali jure ita restringenda est, ne inde 
oriri possit prolis confusio. Hinc illa apud Tacitum juris pon- Ana. i. 10. 
tificii queestio: an concepto, necdum edito partu rite nuberet. 


XVII. 1l. váTpiop év TavTG wreloow 


| Et sacerdotem] Levit. xxi. 7. Re- 


nHiv cvvoweip* Mos nobis patrius eo- 
dem tempore plures habere urores. 
($ 2). 

k Quod uzores ei complures et qui- 
dem illustres dedisset] Josephus eo his- 
toris loco: dópTos dà av’tw kal yuvat- 
xac, ds dixalws xal vouíuws vj'ydyero* 
cum Deus ei uxores dedisset, quas juste 
ac legitime habere posset, ( Ant. Jud. vix. 
7. § 3). Pesictha ad Levit. xvii1. notis- 
simum ait esse, eum qui dicat vetitum 
. esse habere plures uxores nescire quid 
sit de lege. 


pudiatse addita vidua ibidem vers. 14. 
quod de principe sacerdote intellexit 
Philo, (De Monarch. pag. 827 a.) et 
plerique hodie interpretes, ob ea qus 
precedunt commate 10. et deinceps. 
Sed quemvis sacerdotem intelligi debere 
ostendit Ezechiel xliv. 22. et in expli- 
catione legis, ut et contra Apionem 
primo Josephus: connectenda ergo lex 
cum initio capitis, ut illa de pontifice 
maximo obiter sint interposita. (At vero 
Josephus diserte dicit, soli Sacerdotum 
principi vetitum esse ducere Viduam, 


mute animals. But in man, as being a rational creature, to this is 
added a vow of fidelity by which the woman binds herself to the 


man. 
IX. 
existence of marriage. 


1 Nor does nature appear to require any thing more for the 
Nor does the divine law seem to have re- 
quired more, before the propagation of the gospel. 


For holy men, 


before the law, had more than one wife; and in the law, precepts are 
given to those who have more than one; and the king is commanded 
not to have many wives, or horses; whence the Hebrew commentators 
note that the king might have eighteen wives or concubines ; and God 
says to David that he had given him many wives. 

2 And in like manner a process is appointed for him who wishes 
to put away his wife; and no one is prohibited from marrying her 
who is put away, except him who put her away, and a priest. But 
this liberty of going to another husband is to be so restricted, even 


Matt. v. 32; 
xix. 9. 


1 Cor. vii. 4. 


Onetrocrit. 
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Apud Hebrsos inter utrumque matrimonium tres menses in- 
terponi jubebantur. At Christi lex, 5ut res alias, ita et hanc 
conjugii inter Christianos ad perfectiorem redegit normam, ex 
qua et qui dimisisset uxorem non adulteram, et qui duxisset 
dimissam, adulterii reos pronuntiat: et apostolus ejus atque 
interpres Paulus, non viro tantum jus dat in corpus uxoris, 
quod et in naturali statu procedebat (o yap puryripevos xard 
VOMOV adpoódtrrs qwavTos apyer TOU GWMATOS THS TuVOVENS, 
inquit Artemidorus, id est, qui connubii lege femine conjun- 
gitur, is in corpus ejus dominium habet :) sed et uxori vicis- 
sim in corpus mariti. "Lactantius: Non enim, sicut juris 
publici ratio est, sola mulier adultera est, que habet alium, 
maritus autem etiamsi plures habeat, a crimine adulterii 
solutus est. Sed divina lex ita duos in matrimonium, quod 
est in corpus unum, pari jure conjungit, ut adulter habeatur 
quisquis compagem corporis in diversa distraxerit. 


quum aliis Sacerdotibus id liceat: Tóv  Pontific. Lib. rt. cap. 2. J. B.] 

à' dpyiepéa pév oi, ob88 meÜynkóros 5 Auctor noster postea mutavit sen- 
dvdpds rjE(ece yapety yuvaixa, Tovro — tentiam, ut patet ex Adnotationibus 
ois dAXoislepeUoiovyxcpov. Ant.Jud. — ejus in Matth. v. 32. ubi ostendit, in loco 
Lib. r1. cap. xii. 8 2. Edit. Hudson. In illo et aliis similibus Evangeliorum non 
loco autem ex Lib. 1. contr. Apion. 87. — damnati Polygamiam, sed tantum abu- 
de Vidua ne yp? quidem. Hinc Auctor sum Divortii, quacumque ex caussa facti. 
in adnotat. ad locum Levitici laudatum — Hinc in eximio opusculo de Verit. Relig. 
plane omisit Josephi testimonium. Quod Christ. dicit tantum, Christianos sequi 
autem conjicit de parenthesi, durum morem Germanorum et Romanorum, 
videtur. Confer SgrpEx. De Urore qui una uxore contenti fuerunt. Lib. 11. 
Hebr. Lib. 1. cap. vii. et de Success. in. 8 18. Et in Nota subjecta ibidem re- 


by Natural Law, that no confusion of offspring shall arise. Henco 
the question of pontifical law in Tacitus; whether after the conception 
and before the birth of the child a woman might lawfully marry. By 
the Hebrew law three months must be interposed between the mar- 
riages. 

But the law of Christ refers, as other things, so this, to a more 
perfect rule; and by this, pronounces him who had put away a wife, 
except an adulteress, and him who married one thus put away, as 
guilty of adultery; and Paul, his Apostle and Interpreter, not only gives 
the man a right over the body of the woman, which also was the 
Natural Law, [seo Artemidorus] but also gives the woman right over 
the body of the man. So Lactantius says that each party may be 
guilty of adultery. 

3 I know that most hold that, in both these places, Christ did not 
establish a new law, but restored that which God had established in 
the beginning of things ; and to this opinion they are led by the words 
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3 Scio a plerisque existimari in utroque hoc capite non 
novam a Christo conditam legem, sed restitutam quam Deus 
pater rerum primordio condiderat: in quam sententiam addux- 
isse eos videntur ipsa Christi verba, ubi ad primordium illud 
nos revocat: sed responderi potest, ex prima illa conditione, 
qua uni mari feminam non nisi unam Deus attribuit, satis ap- 
parere quid optimum sit Deoque gratissimum : et hinc sequi 
semper id fuisse egregium ac laudabile: non tamen ut aliter 
facere nefas esset: quia ubi lex non est, ibi non est legis 
transgressio; at lex de ea re nulla illis temporibus exstabat. 
Sic etiam cum dixit Deus sive per Àdamum, sive per Mosem, 
tantum esse foedus matrimonii, ut vir parentis familiam relin- 
quere debeat, quo novam cum uxore familiam constituat : idem 
ferme dixit quod Pharaonis filis dicitur Psalmo xlv. 11. Ob- 
liviscere populi tui, et domus patris tui, Et ex hac tam 
arcte amicitis institutione satis apparet "Deo gratissimum 


mittit tantum ad locum 1 Corinth. vii. 4. 
Sed de ea re egimus in Notis nostris 
Gallicis. J. B. 

m Lactantius] Libro institutionum 
vi, C. xxiii. ubi et hoc sequitur: Ez- 
emplo continentie docenda est uxor, ut se 
caste gerat. Iniquum est enim, wt id 
erigas, quod ipse praestare non possis. 
Sensus idem in Gregorio Nazianzeno, 
qus davreis, oük dvreic$épeis; quo- 
modo exigis et non rependis? [Orat. 
xxxr. pag. 500 c.] Hieronymus ad 


Oceanvm: Alice sunt leges Caesarum, 
alie Christi : aliud Papinianus, aliud 
Paulus noster precipit. Apud illos viris 
impudicitie frena laxantur, et, solo stu- 
pro atque adulterio condemnato, passim 
per lupanaria et ancillulas libido per- 
mittitur, quasi culpam dignitas faciat, 
non voluntas. Apud nos quod non licet 
Jeminis eque non licet. viris, et eadem 
servitus pari conditione censetur. ('Tom. 
1. pag. 198 c.) 

2 Deo gratissimum esse] Et multis 


of Christ, where he speaks of what was in the beginning. But to this 
it may be answered, that doubtless, from that first condition, in which 
God gave one woman to only one man, it does sufficiently appear what is 
best and most agreeablo to God ; and hence it follows that such a con- 
dition was always excellent and laudable; but it does not follow that it 
was sinful to do otherwise ; for where there is no law, there is no trans- 
gression ; and at that time, there was no law on that point in existence. 
Thus when God said, either through Adam or through Moses, that the 
marriage union was s0 close that a man must leave tho family of his 
parent to make a new family with his wife, it is nearly tho same as 
what is said to Pharaoh’s daughter, Psal. xlv. Forget also thy people, 
and thy father's house. From this institution of so close a union, it 
appears sufficiently that it is most agreeable to God that that conjunc- 
tion should be perpetual; but it does not thence follow that God had 
then commanded that the tie should not be loosed on any account, 
But Christ forbad that man should put asunder what God had joined 


Marc. x. 9. 


De Morid. 
Germ. c. 18. 


Diod. i. p. 51. 


'. Avoir yvvauxoiy avip’ dy’ sjvíae Cxew* 
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esse, ut perpetua sit ea conjunctio: non tamen eo evincitur a 
Deo ?jam tunc imperatum ne qua de causa fedus illud solve- 
retur. At Christus quod Deus institutione conjunxerat, id ab 
homine separari vetuit, ex eo quod optimum Deoque acceptis- 
simum est, dignissimam lege nova desumens materiam. 

4 Plerasque gentes certum est antiquitus ut divortiorum 
libertate, ita plurium feminarum conjugio usas. Prope solos 
barbarorum Germanos singulis uxoribus contentos suo tempore 
fuisse Tacitus memorat; idque passim ostendunt historie tum 
Persarum, Ptum 5Indorum. ? Apud /Egyptios soli sacerdotes 
unius femins conjugio utebantur. Sed et apud Grecos Ce- 
crops primus, teste Athenwo, uíav evi é(ev£ev, unam femi- 
nam uni marito attribuit: quod tamen ne Athenis quidem 


Texróvow 6° Upvownw épydraty Üvotv 
*Epw Movoa didover xpaivey. 
Ilvovai 3 orav dépwos vavridovs 8oai 
Kara wnSadtur, 

AdJua mpasiüboy yvwua, 

Zojov re wAnOos dÓpóov doSevécrepor 
QavAorépas $pevo« avroxparovs 

"Evds d 8Vvapas dvd. Te uéAafpa, 


olim quoque sapientibus prslatus hic 

mos, Euripides in Andromacha ex per- 

sona Hermiones (vers. 177, et seqq.): 
ovée ydp caddy 


'AAA' eis play BAdrovres evvaíay Kimpw 
Erdpyovery, Saris p21} Kanes oixeiy OdAc. 


*Epuw ji» otxewy, 

Avopevets Te Avwas. 

Tov play po orepyérw woos yapors 
Axowvelyntoy evydy avdpés. 

Ovde yàp ey móAec 

Aiwruxoe rvpayviBes 

Mias ayeivoves dépecy, 


"Ax0os & én’ dx6e:, 


Kat crac mod(rats. 


non etenim doe eal ne 
Unum imperare f geminis virum : MW 
Contentus uno conjugis vivat toro, 'Oróray evpety 001 xaupóv. 
Quicunque cupiet rite curatam domum. Nunquam gemina de matre genus, 
Et in choro (vers. 464, et segq.) : Nunquam duplices laudabo toros, 

Ovédéror’ &v [[I. obóérore]] 8idupa Odii ct dire semina rixe. 

Acxrp’ éra:véow Bporwy, Unam debet non ambigui 

Ovs' dudeudropas kópovs, Vir participem nosse cubilis : 

Duo nec domini rectius urbes 


Terrasque regunt, quam quise sceptrum 
Tenet una manus : quin sic oneri 
Onus accedit : discors agitat 

Rabies rupto federo cives. 

Etiam artifices carminis inter 

Geminos ipse tristia miscent 

Prelia Muse : cumque in pelago 

Vela carine fert aura levis, 

Plus una valet, contemta licet, 


together; thus taking, from that condition which is best and most 
agreeable to God, matter most worthy of the new law. 

4 It is certain that in ancient times most nations used both the 
liberty of divorce and also plurality of wives. Tacitus notices that the 
Germans were, in his time, almost the only barbarians who wero con- 
tent with single wives: and that appears constantly in the histories of 
the Persians and the Indians. Among the Egyptians, the priests alone 
had only one wife. In Greece, Cecrops was the first who gave one 
wife to one husband. And if any peoples had a more continent prac- 
tice, as the Romans always abstained from two wives, and long from 
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diu observatum, Socratis et aliorum exemplo docemur. Quod cet. xv. ». 
si qui populi continentius egerunt, ut Romani semper duabus 
uxoribus, divortio diu abstinuerunt, laudandi sunt sane, ut qui 

ad id quod optimum est accesserint: unde et flaminice apud 
eosdem Romanos matrimonium, nisi morte, non solvebatur: 

"non tamen inde sequitur peccasse, qui fecerunt aliter ante 
promulgatam Evangelii vocem, 

X. 1 Nune que rata sint jure nature conjugia videa- 
mus: in quo dijudicando meminisse debemus, non omnia, que 
juri naturse repugnant, irrita fieri jure naturse, ut exemplo 
prodige donationis apparet; sed ea demum, in quibus deest 
principium dans validitatem actui, aut "in quibus vitium durat 
in effectu. Principium et hic, et in aliis actibus humanis, unde 


Dextera clavi que frena tenet, xv. pag. 714. J.B. 
Quam consilii vis in partes : : 
Distracta duas, aut prudentum 9 Apud Zgyptios soli sacerdotes] 


Numerosa cohors: una potostas 

Temperet urbem, regat una domum, 

Bi modo cordi est tranquilla quies. 
Plautus Mercatore (1v. 6. 8): 

Nam uxor contenta est, quse bona est, uno viro. 
Qui minus vir una uxore contentus siet ? 

° Jam tunc imperatum] Sic et in 
causa plurium uxorum distinguit Am- 
brosius id, quod laudaverat in paradiso 
Deus, a damnatione contrarii c. iv. Lib. 
1. de Abraham. quem locum Gratianus 
posuit causa XXXII. quest. Iv. C. 3. 
[Vide quse diximus in Tractatu Gal- 
lico De Doctrina Morali Patrum Ec- 
cles. cap. xiii. § 10, et segg. J. B.) 

P Tum Indorum] Et Thracum, de 
quibus versus sunt Menandri, (apud 
Btrab. Lib. vir. p. 297) et Euripidis in 
Andromacha. (vers. 214. et seqq.) 

* Vide STRABONEM, Geograph. Lib. 


Vide Herodianum libro 11. [Sine dubio 
Herodianus, apud quem nihil quod ad 
rem faciat, positus est heic pro Hero- 
doto, undecumque error ortus fuerit. 
At hic contrarium plane docet, nimirum 
omnes ZEgyptios una uxore contentos 
fuisse, quemadmodum in more erat 
Greecis : Kal *yvraikl pin éxacros ai- 
Témy Gvvoikéei, xard ep" EXAnves. Lib. 
iL, cap. 92. Utri credemus? Herodoto, 
an Diodoro Siculo, ita inter se pugnan- 
tibus? J. B.] 

r Non tamen inde sequitur peccasse) 
Augustinus libro xxi c. xlvii. contra 
Faustum : Quando mos erat, crimen non 
erat. Posuit et hoc Gratianus, sed sub 
Ambrosii nomine. (Caus. x xx11. Queest. 
iv. c. 7). 

7 Ubi actus turpitudo est permanens, 
ait Auctor Adnot. in Matth. xxii. 30. 


divorce, they are to be praised as having made an advance to what was 
best. Hence also the wife of the Flamen Dialis, the priestess of Ju- 
piter, could not have her marriage dissolved but by death. Yet still 
it docs not follow that they sinned, who did otherwise before the pro- 
mulgation of the Gospel. 

X. 1 Let us now see what marriages are valid by Natural Law: 
in deciding which, we are to recollect that not everything which is 
contrary to the Law of Naturo [that is to the moral nature of man] 
is void by Natural Law; as appears by tho example of a prodigal 
donation: [which is contrary to the natural virtue of prudence, and 
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jus oritur, est jus illud, quod facultatem moralem interpretati 
sumus, simul cum voluntate sufficiente, — Quse voluntas sit suf- 
ficiens ad jus producendum, infra melius tractabitur, ubi de 
promissis in genere agetur. Super facultate morali qusestio 
oritur de parentum consensu, quem ad validitatem conjugii 
quasi naturaliter quidam requirunt. Sed in eo falluntur. Nam 
quze adferunt argumenta, nihil aliud probant, quam officio fili- 
orum conveniens esse, ut parentum consensum impetrent: quod 
plane concedimus cum temperamento, nisi manifeste iniqua sit 
parentum voluntas. Nam si in omnibus rebus filii reverentiam 
parentibus debent, certe prsecipue eam debent in eo negotio, 
quod ad gentem totam pertinet, quale sunt nuptis. Sed hine 
non sequitur jus illud, quod facultatis aut dominii nomine ex- 
plicatur, deesse filio. Nam qui uxorem ducit, et maturs esse 
debet, statis, et extra familiam abit, ita ut hac in re regimini 
familiari non subjiciatur. Solum autem reverentis officium 
non efficit, ut nullus sit actus qui ei repugnat. 


Exemplum est in eo, qui rem alienam 
furatus est, aut mala fide possidet alio 
quocumque modo: quamdiu enim illam 
retinet, aut illa utitur, singuli actus 
habent contrectationem rei aliens. J. B. 

* Mater, cui tamen naturaliter liberi 
reverentiam debent, suo dissensu matri- 
monium irritum non facit] Imo et avi, 


si is liber est, voluntas plus valet quam 
patris, qui servilis sit conditionis. Gra- 
tian. causa 32. qusstione iii. c, unic. 

t Quarum verecundia mazime con- 
venit hac in re alieno arbitrio stare) 
Non est enim virginalis pudoris eligere 
maritum, ait Ambrosius Lib. 1. de Abra- 
ham. c. ult. relatus in codicem Gra- 


yet valid.] Those acts only are invalid, in which there is wanting a 
principle giving validity to the act, or in which the vice continues in 
its effect, The Principle, both here and in other human acts in which 
Right is created, is, that which we have called a moral Faculty or jural 
claim, joined with a sufficient Will. 

What sort of Will is sufficient to create & Right, will be better 
treated further on, whero we speak of promises in general With 
regard to tho jural claim, a question arises concerning the consent of 
parents, which some require as naturally requisite to the validity of 
marriage. But in this they are wrong; for the arguments which they 
adduce only prove how suitable it is to the duty of sons to obtain tho 
consent of their parents: which we concede without hesitation, with 
this limitation only, that the will of the parents be not manifestly 
unjust. For if sons owe in all things a reverence to parents, they do 
so especially in à matter which has a national bearing, as is the caso 
with marriage. But this does not shew that tho right which we call 
& jural claim is not possessed by the son. For ho who marries a wife 
ought to be of mature age; and he goes out of tho family, so that in 
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2 Quod autem a Romanis aliisque constitutum est, ut 
quedam nuptis, quia consensus patris deficit, irrite sint, non 
ex natura est, sed ex juris conditorum voluntate. Nam et 
eodem jure ‘mater, cui tamen naturaliter liberi reverentiam 
debent, suo dissensu matrimonium irritum non facit; ac ne 
pater quidem fili emancipati: et si pater ipse sit in patris sui Lib, xxv. D, 
potestate, in filli nuptias et avus et pater consentire debent : Lib xvi. $1 ja 
filie avi auctoritas sufficit: que discrimina naturali juri incog- 
nita satis ostendunt venire hxc ex jure civili. 

3 In sacris literis videmus quidem pios viros, multoque 
magis mulieres, (quarum verecundi# maxime convenit hac in r. m C de 
re alieno arbitrio stare, quo et illa pertinent qu priore ad 
Corinthios de elocanda virgine legimus) in contrahendis nuptiis vi. s. 
secutos auctoritatem parentum: sed non tamen irritum pro- 
nunciatur Esaui conjugium, aut liberi illegitimi, quia sine tali cen. xxix. et 
auctoritate nuptias contraxerat. Quintilianus, jus strictum, ds 
et quidem naturale, respiciens, sic ait: Quod si licet ali- pea. 27. 


tiani causa XxxI. questione 11. c. 13. Curam parenti de meis ego nuptiis 
Donatus Andria (iv. 4. 2): Summa Permitto, non est illud arbitrii mei. 
potestas nuptiarum in patre puelle est. Hero apud Museum (vers. 179, 180): 
Hermione apud Euripidem (Androm. ^ Au$aNw ov buvcpeoba yánow scion: weddo- 


: ca. 

vers. 081): OU ydp épois roxdecow éxeaBev. 
Nupdevpdrey 82 rov duay warp cuds Lege maritali jungi non possumus ambo, 
Mépuysvoy de, cove eudv xpívew rdde. Cum nolit mater, nolit pater. 


this matter he is not subjected to the family government. And the 
duty of reverence alone does not make null an act which is contrary 
to it. 

2 The rule established by the Romans and others, that certain 
marriages, because the consent of the father is wanting, shall be 
void, is not a rule of Natural Law, but depends on the Will of the 
lawgiver. For under the same rule, the mother does not make the 
marriage void by her dissent; though the children by nature owe obedi- 
ence to her; nor does the father, after his son is emancipated ; and if 
the father be still under the authority of his father, both the father 
and the grandfather must consent to the nuptials of the son, while for 
the daughter, the authority of the grandfather is sufficient; which dif- 
ferences, unknown to Natural Law, shew sufficiently that these rules 
come from the Civil Law. 

3 In the Scripture we see indeed that pious men, and much more 
women, (whose modesty makes it suitable for them to act on another's 
will in this matter; to which view also pertains what is said 1 Cor. 
vii. 38, He that giveth her in marriage, &c.) have, in contracting ràasri- 

20—2 
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quando etiam contra patris voluntatem ea, que alioqui 
reprehensionem non merentur, filio facere; "nusquam tamen 
libertas tam necessaria quam in matrimonio est. 

XI. Cum ea que alteri nupta est matrimonium haud 
dubie irritum est, lege quidem nature, nisi vir prior eam 
dimiserit; tamdiu enim durat ejus dominium: lege autem 
Christi, donec mors vinculum dissolverit. Irritum autem est 
ideo, quia et facultas moralis deest, sublata per prius matrimo- 
nium, et omnis effectus est vitiosus. Singuli enim actus con- 
irectationem habent rei aliene. Vicissim ex Christi lege irri- 
tum est conjugium cum eo, qui maritus sit alterius mulieris, ob 
jus illud quod Christus femins pudicitiam servanti dedit in 
maritum. 

XII. 1 De conjugiis eorum, qui sanguine aut affinitate 
junguntur, satis gravis est quaestio, et non raro magnis motibus 


" Nusquam libertas tam necessaria 


dyOpwarovs Kxowovlas «al éwiputias 


est quam in matrimonio] Eugraphius 
ad Andriam actu x. scena v. Tangitur 
et illud, an patrum imperiis obsequi 
Jilii debeant. Constat enim circa nup- 
tias esse filiis liberam voluntatem. Cas- 
siodorus vir. 40. Durum est libertatem 
liberam non habere [in matrimonio], 
unde liberi procreantur. 

x Plutarchus attulit in questionibus 
Romanis] Philo de Legibus Specialibus 
(pag. 780): Ti dd rds pos robs GÀXovs 


évréxeiw, ele Boaxd xwploy rd éxda-rns 
olxias avyeÜovvTas uéya xal Xaumpóv 
Epyov, éxreivecOat xal xeia0a, duva- 
pevoy els ywelpous Kal vrcovs xal rrp 
olkovuérnv wacav; al yap av óUveior 
éwiyaplat xawas asepyyaCovrai avy- 
yevelas, Tov add’ aluaros ovx droócoU- 
cas, dy xdpiw *oAÀAÀds kai dÀXas ópa- 
Aías éxwrtvuce. Quid opus hominum 
inter se necessitudines ac vincula inhi- 
bere, et unius domus angustiis claudere 


mony, conformed to the authority of their parents. Yet Esau's mar- 
riage [who took his wives of the daughters of Canaan, in spite of his 
father's disapprobation, Gen. xxviii. 8; xxxvi. 2] is not pronounced 
void, or his children illegitimate. So Quintilian, looking at strict 
Natural Law. [See.] | 

XI. Marriage with a woman already married to another, is doubt- 
less void by Natural Law, except her former husband have dismissed 
her; for so long his authority over her continuos. It is void because 
the jural claim is wanting, being taken away by the formor marriago, 
and tho whole effect (of the second marriage] is vicious. Every act 
connected with it is a trespass on what belongs to another. 

On tho other hand, by the law of Christ, marriage with him who is 
the husband of another woman is void, on account of the right which 
Christ has given a virtuous wife over her husband. 

XII. 1 The question concerning the marriage of those who are 
connected by blood or affinity is sufficiently grave, and not unfre- 
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agitata. Nam causas certas ac naturales, cur talia conjugia, 
ita ut legibus aut moribus vetantur, illicita sint, assignare qui 
voluerit, experiendo discet, quam id sit difficile, imo preestari 
non possit Nam quam *Plutarchus attulit in qusstionibus Quest 108, 
Romanis, et Augustinus sequitur de Civitate Dei, libro xv. 
cap. 16. de latius spargendis amicitiis per diffusas affinitates, 
non tanti est ponderis, ut quod contra fiat irritum aut illicitum 
censeri debeat. Neque enim quod minus utile est, statim et 
illicitum est. Adde quod accidere potest, ut huic qualicunque 
utilitati alia major utilitas repugnet, neque eo duntaxat casu 
quem Deus in lege Hebrsis data excepit, ubi vir quispiam 
sine prole obiit, cui non dissimile est, quod de virginibus ex 
asse heredibus, quas emixAnpous vocant, et Hebreo Yet Attico 
jure constitutum est, ad conservandas scilicet in familia res 
avitas, sed aliis multis qui aut conspici solent, aut excogitari 
possunt. 


tam ingens ac praclarum opus, quod 
extendi fundique potest in regiones ct 


QiMas adoppny EEwbev yuvalka dya- 
yov. Quidinarctum cogis amoris lati- 


insulas, orbemque universum ?  Affini- 
tates namque cum extraneis novas pa- 
riunt conjunctiones hominum, non mi- 
nores illis, que e sanguine veniunt : quod 
respiciens Moses alias etiam multas pro- 
pinquorum nuptias vetuit. Chrysostomus 
nd 1 Corinth. xiii. 13. +l erevoxopeis 
Tij dyaa ne TÓ TwÀdTos ; Th Tepvr TOS 
Uró0eciv avarloxes els avtyy didias, 


tudinem ? quid supervacuo amicitie cau- 
sam perdis, per quam poteras aliam 
amicitie paranda occasionem acqui- 
rere,extraneam ducendo uxorem ? [Tom. 
111. pag. 469.] 

¥ Et Attico jure] Vide Demosthenes 
ad Leocharem : Fortunatianum rheto- 
rem: Donatum Phormione act. 1. scen. 
ii. (vers. 75), et Adelphis 1v. 5. 17. 


ài Qv Givacat xai erépav ToplacaÜa. 


quently stirred with great vehomenco. For if any one tries to assign 
certain and natural causes why such unions, in the cases in which they 
are forbidden by law or by usage, are unlawful, he will find that that 
is difficult, and indeed impossible. For the reasons given by Plutarch 
and Augustine [see], that social ties are to be extended more widely 
by diffusing our relationships, is not of such weight that what is done 
against it can be deemed void or unlawful. For that which is the 
less useful of two courses, is not thereby forthwith unlawful. Add, 
that it may happen that whatever the amount of utility on this side be, 
it may be outweighed by a greater utility on the other side; and that, 
not only in the case of exception mentioned in the Hebrew Law, when 
a man dies without offspring, (which is of the samo kind as the rule 
about heiresses in the Hebrew and Attic law,) namely to preserve the 
property of the family in the family ; but also in many other cases, 
which occur or may be imagined. 
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2 Ab hac generalitate eximo matrimonia parentum cu- 
juscunque gradus cum liberis, que quo minus licita sint, ratio 
(ni fallor) satis apparet. Nam nec maritus, qui superior est 
lege matrimonii, eam reverentiam potest przstare matri quam 
natura exigit, nec patri filia; quia quanquam inferior est in 
matrimonio, ipsum tamen matrimonium talem inducit societa- 


tem, que illius necessitudinis reverentiam excludat. 


Bene 


L. Adoptivus, Paulus J urisconsultus, cum dixisset in contrahendis matrimo- 
Serviles, 
3. ab, de Rit niis *naturale jus et pudorem inspiciendum, addidit contra 


L. ult. de 
Rit. Nupt. 


iv. 4. §§ 19, 
20. 


pudorem esse filiam suam uxorem ducere. 


Talia igitur con- 


jugia haud dubitandum quin et illicita sint, et irrita insuper, 
quia vitium perpetuo effectui adhseret. 

3 Neque movere nos debet Diogenis et Chrysippi argu- 
mentum, a gallis gallinaceis aliisque animantibus mutis peti- 
tum, quo probare volebant commixtiones tales non esse contra 


jus nature. 


Nam, ut initio libri diximus, satis est, si cum 
natura humana quid pugnet, ut illicitum habeatur. 


Et hoc 


est incestum, quod “jure gentium committi scripsit Paulus 
jurisconsultis inter gradus ascendentium et descendentium. 
Socrat. Mem. Hoc est jus illud quod Xenophon ait non eo minus jus esse, 


s Naturale jus et pudorem inspicien- 
dum) Egregie hoc exsequitur Philo de 
Specialibus Legibus ; ubi esse dicit ué- 
yia Tov dvociovpynua, maximum nefas, 
7TaTpÓs evyny TeTeXevTnkÓTos, "v d- 
V/ave Tov ws lepav éxpijy $vAdrTecOa:, 
KaTaoxuvery, yipws dé kal unrpos alóo 
pn Xaufdvew, Tov abTÓv Ts avTis 
vidy kal avépa vyevéaOa:, kal wadww ijv 
auTny voy urTepa kal yuvaixa’ Patris 
mortui cubile, quod, tanquam res sacra, 


inlactum sini oportuit, contemerare, 
neque senectutis neque materni nominis 
verecundia (angi, eundem ejusdem esse 
filium et maritum, eandem ejusdem ma- 
trem et uxorem. (Pag. 778 c. Edit. 
Paris.) 

* Jure gentium) Sic et Papinianus 
loquitur in L. Si Adulterium. 38. § 2 
D. ad legem Juliam de Adulteriis. 

b A Persis contemnebatur] Quorum 
hac in re crimen bellis perpetuis, ac 


2 From this general remark, I except the union of parents of any 
degree with their children; for, if I am not deceived, the reason 


why such unions are unlawful is apparent. 


For the husband, who 


is the superior by tho law of matrimony, could not pay to his mother 
(being his wife) the reverenco which nature requires; nor could a 
daughter to a father; for though she is inferior in the marriage union, 
yet the marriage introduces a companionship which oxcludes filial 


reverence. 


Paulus the Jurist says that Natural Law and modesty are 


to be regarded in contracting marriage, and adds, that it is against 


modesty for one to have his own daughter to wife. 


Such marriages, 


then, are both unlawful, and also void, because the vice has a per- 


petual effect. 
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quia Pa Persis contemnebatur. Naturale enim recte dicitur, 
interprete Michaele Ephesio ad Nicomachia, ro wapa ois 
wAciaTois Kal adtactpodos kai kata vow Exovow: quod 
apud plerosque non corruptos, sed nature convenienter se 
habentes obtinet. Hippodamus *Pythagoricus vocat capa 
guow AMET pous emOupias, axaTacxerous opuas, avoowwTa- 
Tas adovas, immoderatas et a natura alienas cupiditates, 
effreenes impetus, nefarias voluptates. De Parthis sic Luca- 
nus [Lib. vir. vers. 401, et seqq.] : ' 
Epulis vesana, meroque 
Regia, non ullos exceptos legibus horret 
Concubitus. 


Et mox (vers. 409, 410): 
Cui fas implere parentem, 
Quid rear esse nefas ? 

Speciatim autem huic Persarum mori causam pravam educa- 
tionem prudenter assignat Dion Prussensis oratione xx. 

4 Atque hic mirari libet Socratis commentum apud Xe- 
. nophontem, qui in conjugiis talibus nihil culpandum invenit, 
preter statis disparitatem : unde aut sterilitatem ait sequi, 


fratrum csedibus, a Deo punitum notat 
Philo. (De Special. Legib. pag. 779). 
Persis addit Medos, Indos, /Ethiopas, 
Hieronymus Lib. 11. contra Jovinianum. 
(Pag. 75. Tom. 11.) de barbaris in uni- 
versum Hermione in Andromacha Eu- 
ripidis (vers. 173. et segg.) : 

—Tovovroy way rd BdpBapov yévos. 

Tarp re Gvyarpi, rais re pytpt plyvvrar, 
Kópy 7° ddeAdg. bia $óvov 8° oi (raro 
Xwpover, xai rwvd ovdey efeipye: vduos. 


Tale est omne barbaricum genus. 

Mater jugatur filio, nate pater, 

Frater sorori: proxime alterna manus 
Cede implicantur: nulla Jex prohibet nefas. 


* Non, sed alius Philosophus ejus- 
dem secte, nomine Hipparchus, in libro 
de Animi Tranquillitate, cujus fragmen- 
tum nobis servavit STOB EvS. Reperi- 
tur illud etiam in Opusculis Mythol. 
Phys. Ethic.editis Amstelod.1688. ubi lo- 
cum, de quo agitur, leges pag. 670. J.B. 


3 Nor need we be moved by the argument of Diogenes and Chry- 


sippus, taken from cocks and hens, and other animals ; by which they 
try to prove that such unions are not against Natural Law. For, as 
we have said in the beginning of this Book, it is enough, if anything 
is contrary to human nature, to prove it unlawful. And Incest between 
ascending and descending degrees is so. So Paulus, Xenophon, 
Michael Ephesius, Hippodamus, Lucan, Dio Pruscensis. 

4 And here we cannot but wonder at the reasoning of Socrates 
in Xenophon, who finds nothing to blame in such marriages but the 
disparity of years, whence must follow either barrenness, or an ill-formed 
progeny. If this reason alone were the obstacle, certainly such unions 
would be neither unlawful nor void; any: more than between other 


(Leap. ix.J) 
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aut male conformatam sobolem: que sola ratio si tali conju- 
gio obstaret, certe nec irritum esset, nec illicitum, non magis 
quam inter alias personas, quarum setas tot annis distat, quot 
annis parentes liberos solent praecedere. 

5 Illud potius disquirendum, an non in hominibus nulla 
prava educatione corruptis, preter id quod intellectu concipi 
posse jam diximus, sit in ipsis affectibus insita fuga qusedam 
commixtionis cum parentibus et ex se natis, quippe cum ab ea 
etiam quzdam animantia muta naturaliter abhorreant. Ita 
enim et alii existimarunt, et Arnobius adversus Gentes libro 
quinto: Etiamne in matrem cupiditatis infanda spem Ju- 
piter cepit, nec ab illius appetitionis ardore horror eum 
quivit avertere; quem non hominibus solis, sed animalibus 
quoque nonnullis natura ipsa subjecit, et ingeneratus ille 
communiter sensus ? — Exstat de camelo et ^de equo Scythico 
nobilis in hanc rem narratio apud Aristotelem animantium 
historia nona, cápite XLvi. et non dissimilis apud Oppianum 
libro primo de Venatu. Seneca Hippolyto (vers. 914, 915): 

Ferse quoque ipsse Veneris evitant nefas, 
Generisque leges inscius servat pudor. 

XIII. 1 Sequitur questio de gradibus affinitatis omni- 

bus et de gradibus sanguinis ex transverso limite, iis prseser- 


¢ De equo] Plinius Historie Natu- — rigam invenimus. Namque et cognati- 
ralis viii. 42. ubi de equis agit, Alium — onum intellectus in iis est. Habes paria 
detracto oculorum operimento, et cognito — apud Varronem de Re Rustica 11. 7. et 
cum matre coitu, petiisse praerupta at- apud Antigonum de Admirabilibus, 
que eranihatum. Eque et eadem ex (cap. 59). Aristotelemque ejusdem ti- 
causa in Reatino agro laceratum pro- tuli libro. (Pag. 1150 B, c. Tom. 1. 





persons whose ages are as different as those of parents and their chil- 
dren usually are. 

5 We are rather to consider whether, in men not depraved by edu- 
cation, thore is not, besides the reason given by the understanding, a 
certain horror of such union with parents and offspring, residing in the 
affections themselves; since even some animals have such a horror. 
So many have thought: Arnobius; Aristotle of the camol, and the 
Scythian horse; Oppian; Seneca in the Hippolytus. 

XIII. 1 Wo must next consider the question concerning the 
degrees of affinity, and the degrees of consanguinity in a transverse 
line; especially those which are expressly mentioned, Levit. xviii. For 
though we should grant that these interdicts do not proceed from the 
mere Law of Nature, yet in virtue of the Divine precept, these unions 
may pass among forbidden things. And that the precept is one which 
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tim qui Levitici, cap. xviii expressi leguntur. Nam etiam 
concesso, & mero jure naturs non venire hzc interdicta, videri 
tamen possunt przcepto diving voluntatis hzc ivisse in veti- 
tum: neque vero tale id esse preeceptum quod solos Hebrsos 
adstringat, sed quod homines universos, colligi videtur ex illis 
Dei verbis apud Mosem : Ne polluite vos ulla harum rerum: Lee xviil. 9, 
quia omnibus istis polluti sunt populi, quos vobis advenien- 
tibus diepello. Mox: Ne facite ullam ex istis rebus abomi- 
nandis: nam omnes istas fecerunt indigena terre istius, 
qua vobis exposita est, unde polluta est terra. 

2 Nam si Canansi eorumque vicini peccarunt talia faci- 
endo, ?sequitur ut lex aliqua prscesserit: quee cum mere na- 
turalis non sit, restat ut a Deo data sit, aut ipsis peculiariter 
(quod non est verisimile, nec satis ferunt verba) aut humano 
generi, sive in prima constitutione, sive in reparatione post 
diluvium. Tales autem leges, que humano generi universo 
sunt dats, non videntur a Christo abrogats, sed es demum, 
que Judsos aliis nationibus, quasi sepimento interjecto, dis- Epi. 14 
parabant. Cui accedit, quod Paulus conjugium privigni cum 1 cor. v. 1. 
noverca tam severe detestatur: cum tamen nullum de ea re 
peculiare exstet, Christi praeceptum ; Jioc ipse alio utatur ar- 
gumento, quam quod talis commixtio impura habeatur a pro- 


At vide Setpsenum, De Jure Nat. et J.B. 

Gent. secund. discipl. Hebreor. Lib. 1. 4 Impura habeatur a profanis etiam 

cap. 5. J. B.] gentibus] Tertullianus v. adversus Mar- 
? Auctor ipse istius argumenti to- — cionem: Non defendo secundum legem 

tam vim infringit paullo post, obser- ^ Creatoris displicuisse illum, qui mulie- 

vatione qni» legitur in § sequ. num. 2. rem patris sui habuit : communis et pub- 


does not bind the Hebrews only, but all men, seems to be collected 
from the words of God, Lev. xviii. 24, 25, 27, Do not ye pollute your- 
selves, &c. 

2 For if the Canaanites and their neighbours sinned in doing such 
things, it follows that some law of God on that subject must have 
gono before; and as this is not merely a Natural Law, it remains that 
it was from God, either given to those nations peculiarly, (which is 
less probable, nor do the words carry that meaning,) or to the human 
race; either at the Creation, or at the restoration of things after the 
Deluge. And such laws, which were given to the whole human race, 
were not, it appears, abrogated by Christ; but those laws only which 
separated the Jews from other nations. Add to this, that Paul speaks 
of the marriage of a man with his father's wifo as something shock- 
ing, though there is no special precept of Christ on that subject; nor 


cap. & 


Vit. Demetr. 


p. 907 
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fanis etiam gentibus, quod veram esse prseter alia ostendunt 
Charonds leges, que tale matrimonium infamia notant: et 
illud in oratione Lysis: “cuvpxet o savrwv akoXuoraTos 
avÜpwrev TH untpi kai Trj Üvyyarpi, maritus erat ille im- 
purissimus hominum matris ac filie : unde non abit Cicero- 
nis illud pro A. Cluentio in causa non dissimili: nam cum 
socrum genero nupsisse narrasset, subdit: O mulieris scelus 
incredibile, et preter hane. unam in omni vita inauditum | 
Seleucus rex cum uxorem suam Stratonicen Antiocho filio 
nuptam daret, verebatur, *narrante Plutarcho, ne ipsa offen- 
deretur Tq uy vevouucpévo, ut re illicita. Apud Virgilium 
est (ZEn. x. 389 :) 
Thalamos ausum incestare novercss. 

Qus communis existimatio si a necessario nature dictato ori- 
ginem non habuit, omnino sequitur, ut descendat ex veteri 
traditione, qui a divino aliquo precepto manarit. 

9 Hebrsi veteres, non spernendi hae in parte juris di- 
vini interpretes, et qui omnia eorum legit summoque judicio 
digessit Moses Maimonides, aiunt earum legum, qus capite 
Levit. xvii. de matrimoniis sunt proditz, causas esse duas: 
priorem naturalem quandam verecundiam, qu non sinat or- 


lice religionis secutus sit disciplinam. 
(Cap. 7). 

! Non sunt Lysis verba illa, sed Ax- 
DOCIDIS, Orat. t. pag. 235. Edit. Hanev. 
1619. J. B. [Ceterum Charondam non 
vetuisse privignum noverce conjungi, 
sed viduum uxore mortua liberis nover- 
cam superinducere notat ad h. |. Gro- 


novius quem sequitur J. B. erroris 
origine patefacta.] 

e Narrante Plutarcho] In vita De- 
metrii: sed et Appiano in Syriacis, qui 
GÜeuio (av vdÜovs amorem nefandum 
vocat. (Pag. 126.) 

f Aut etiam per personas sanguine aut 
nuptiali sanguinis commixtione coheren- 


does he use any other argument than that such a union is held to be 
impure even by the heathen. And that it is so appears in ancient 
authors. So Charondas ; Lysias; Cicero; Plutarch; Virgil. And if this 
common opinion was not drawn from a dictate of nature, it follows 
that it descends from an old tradition originating in a divine precept. 
8 *The ancient Hebrews, who are not to be thought slightly of as 
commentators on this part of the divine law, and especially Maimonides, 
tho greatest of them, says that there are two reasons for these laws, 
given Lev. xviii., concerning marriage: First, a natural modesty which 
does not permit persons to mingle with their own offspring, either in 
themselves, or in persons closely connected by blood or by marriage 
union: Second, lest the daily and confidential intercourse of certain 


* For the reasons against marriages of near relations, see Elements of Morality, 
749 and 980. 
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tus auctores cum sua sobole, aut in se ipsis, ‘aut etiam per 
personas sanguine aut nuptiali sanguinis commixtione proxime 
coherentes misceri: alteram vero, ne quarundam personarum 
convictus nimis quotidianus atque inobservatus stupris et adul- 
teriis occasionem daret, si amores tales nuptiis possent con- 
glutinari. Quas duas causas si cum judicio aptare velimus 
ilis quas dixi divinis in Levitico legibus, facile apparebit in 
affinibus, qui in recto sunt limite (ut de parentibus et liberis 
nihil jam dicam, quippe quos, ut existimo, etiam sine expressa 
lege ratio naturalis jungi satis vetat) *item in sanguinis gradu 
transversorum primo, qui ob ortum a stirpe communi secundus 
dici solet, ob recentem admodum parentum in liberis imagi- 
nem, priorem causam valere, ut venientem de eo quod natura 
si non precipit, certe honestius dictat; cujus generis multa 
materiam divinarum humanarumque legum faciunt. 

4 Atque ideo Hebrei in recto limite, gradus etiam non 
nominatos a lege volunt comprehendi, ob notissimam rationis 
paritatem. — Istorum autem graduum hsc sunt apud ipsos 
nomina: Mater matris sus: mater patris matris sum: mater 
patris sui: mater patris patris sui: uxor patris patris sui: 
uxor patris matris suse: nurus filii sui: nurus filii filii sui: 


tes] Philo: dóeAd dé el xal diaipera — si bene expendatur, nihil ad rem facere 
Td uépn *yeyóvaciv, dX’ obv dpuótov- ^ deprehendetur. J. B.] 


vrai TI) pice: kal ovyyeveia pia’ Quan- 
quam enim divise sunt partes, frater- 
nitatis jus retinent, ac cognatione, ut 
naturali vinculo, junguntur. [Locus est 


E [tem in sanguinis gradu transver- 
sorum primo] Et huc usque propin- 
quis nuptiis abstinebant et Peruani, 
et Mexicani. [Vide Joann. Letii Jtine- 


De Legib. special. pag. 780 £. Sed qui, rar, Cap. 17. init. J. B.] 


persons should givo occasion to sexual union, if such union could be 
confirmed by marriage. "Which two causes if we judiciously apply to 
the laws given in Leviticus, it will easily appear that in the first trans- 
verso degree of blood, (brothers and sisters,) on account of the very 
recent image of the parents in the children, the first cause holds, as 
proceeding from that which, if nature does not command, at least she 
points out as more becoming: as there are many such things, which 
make the matter of divine and human laws. 

4 Hence the Hebrews say that in the direct line the degrees not 
named in the law are comprehended, from the manifest parity of 
reason. "These degrees they thus reckon: mother's mother; mother's 
father’s mother; fathers mother; father’s father’s mother; father's 
fathers wife; mothers father’s wife; son's daughter-in-law; son's 
son's daughter-in-law; daughters daughter-in-law; son's daughter's 
daughter; son's son's daughter; daughter's daughter's daughter; 
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nurus filie sus: filia fili. filii sui: filia filii filii sui: filia 
filie filie suse: filia filii filie suz: filia filie filii uxoris sus: 
filia filis filie uxoris sue: mater matris patris uxoris sus, 
mater patris matris uxoris sus: id est, ut more loquar Ro- 
mano, avis et proavise omnes, pronovercz, proneptes, propri- 
vigns, pronurus, prosocrus: quia scilicet et sub agnationis 
nomine comprehendatur similis cognatio, et sub primo gradu 
secundus, et sub secundo tertius, ultra quem vix est ut oriri 
controversia possit, cum alioqui, si posset, in infinitum eadem 
futura esset ratio. 

5 Has autem leges, et ne fratres sororibus miscerentur, 
ipsi Adamo censent datas Hebrei simul cum lege de Deo co- 
lendo, jure dicendo, non fundendo sanguine, non colendis Diis 
falsis, non rapienda re aliena : sed ita ut leges conjugales vim 
suam non exsererent, nisi post multiplicatum jam satis huma- 
num genus, quod ipso initio sine fratrum et sororum nuptiis 
contingere nequivit. Neque referre putant quod id a Mose 
hsuo loco narratum non sit: quia satis habuit hoc in lege 
ipsa tacite indicasse, cum gentes extraneas eo nomine damnat. 
Multa enim talia esse in lege, que non temporis ordine, sed 
ex occasione dicantur: unde illa inter Hebreos celebris sen- 
tentia: in lege non esse prius aut posterius, id est, multa re- 
ferri Vo-repov 7poTepov. 


b Suo loco narratum non sit] Nam 
neque lex illa narrata est, ex qua Judas 
Thamarem comburi voluit. Sic Sichemi- 
tas Judith recte occisos ait, quod virgini 
stuprum intulissent, ix. 2. et Ruben 
patris maledicto feritur ob incestum. 


[Ex his omnibus non potest tuto col- 
ligi, aliquam legem a Deo fuisse latam 
de adulterii aut raptus poena, vel de 
incestu. Diximusin Notis Gallicis. J. B.] 

? Locus est apud AvcusriNuM, De 
Civit. Dei Lib. v. c. 10. nimirum escrip- 


—M— 


daughter's son's daughter; wife's son's daughter's daughter; wife's 
daughter's daughter's daughter; wife's father's mother's mother ; wife's 
mothers fathers mother: which the Romans express in a different 
way. And so in infinitum if it could be necessary. 

5 These laws, and the law against the marriage of brother and 
sister, the Hebrews think wero given to Adam at the same time with 
the laws, to worship God, not to shed blood, to worship no false gods, 
not to take what is anothers. But they think that the laws con- 
cerning the conjugal union were given so that they should not bo in 
force till the human race was to a certain extent multiplied; which 
could not take place at first without the marriage of brothers and 
Bisters. Nor do they think it any objection to this account, that it is 
not given in the narration of Moses; for he held it sufficient to indi- 
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6 De connubio fratrum et sororum verba hsc sunt Mi- vie cse. x 
chaélis Ephesii ad quintum Nicomachiorum : row aóeAdóv pity- 1. — 
vugÜai TH aden e£ apxme uv adtaopov nv. vomov dé 
TeÜévros un pityvucOat, wrod TO àia $opov' Fratrem cum 
sorore concumbere ab initio res media erat: at, lege adver- 
sus tales concubitus posita, jam multum refert, observetur 
lex necne. Diodorus Siculus vocat xowóy E009 «v avOpwrwy», Lib. 1. 87. p. 
communem hominum morem, ne fratres sororibus jungantur, 

a quo more /Egyptios eximit: Dion Pruseensis barbaros. 
Seneca scripserat: ? Matrimonta Deorum jungimus, et ne pie 
quidem, fratrum scilicet et sororum. Plato de Legibus octavo ». $39». 
talia conjugia vocat pndapws Sova, kai Ücojuctj, minime pia, 

sed Deo invisa. 

7 Que omnia ostendunt veterem famam de lege divina 
adversus id genus conjugia, unde et vocem nefas de talibus 
usurpari videmus. Omnes autem fratres et sorores compre- 
hendi ‘lex ipsa indicat, tam agnatos quam cognatos ejus gradus, 
sive foris, sive domi natos atque educatos comprehendens, 

XIV. 1 Qus manifesta expressio ostendere videtur dis- 
crimen, quod est inter hos et alios remotiores gradus. Nam 
ducere amitam agnatam vetitum est. At *filiam fratris, qui 
par est gradus, ducere vetitum non est: imo ejus facti apud 
Hebreeos extant exempla, Nova nobis in fratrum filias con- 


to deperdito. J. B. 

! Lex ipsa indicat] Ubi vide Chal- 
deum paraphrasten : distinxerunt male 
Spartiate, et Athenienses, et quidem 
diversimode. [Vide SELDEN. De Jure 
Nat. et Gent, &c. Lib. v. cap. ii. et 


Tllustr. SPaANHEMII Commentarium in 
Orat. 1. Juliani Imp. pag. 89. et segq. 
J. B.] 

k Filiam fratris ducere] Talem Abra- 
hamo Saram fuisse Josephus putat. 
(Ant. Jud. Lib. x. cap. xii. 8 1. Edit. 


cate this tacitly, by condemning other nations on that ground: For 
that thero are many things in the Law which are not told in the 
order of time, but as occasion offers; whence that noted maxim of the 
Hebrews, that in the Law there is no before and after. 

6 On the union of brothers and sisters, see Michael Ephesius, 
Diodorus Siculus, Dio Prusseensis, Seneca, Plato. 

7 All which passages shew the ancient opinion of a divine law 
against such marriages; whence we see they are called nefas. 

XIV. 1 These manifest expressions shew what a difference there 
is between these and remoter degrees. For to marry a father's sister 
is forbidden; but a brothers daughter, who is in the same degree, 
it is not forbidden to marry; and there are examples of it among 
tho Hebrews. So this was done at Romo and at Athens: See Tacitus, 


Ann. xii. 6. 


Fit. x. Orat. 
p. 836 5. 


Can. xviii, 
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jugia: at aliis gentibus solemnia, nec lege ulla prohibita, 
inquit Tacitus. Athenis id lieuisse ostendit ?Issus, et Lysis 
vita Plutarchus. Rationem adferunt Hebrei, quia viri juvenes 
assidue frequentant domos avorum et aviarum, aut etiam in 
lis habitant simul cum amitis: ad domos vero fratrum minus 
frequens ipsis est aditus, nec ibi tantundem habent juris. Qus 
ai recipimus, ut sane rationi sunt consentanea, fatebimur legem 
de non ducendis affinibus recti gradus, et sororibus, ex quo 
multiplicari coeptum est humanum genus, esse perpetuam: et 
hominibus communem, ut quz honestate naturali nitatur, ita 
ut et irritum fiat, si quid factum sit adversus hanc legem, ob 
vitium permanens: at ceteras leges non item, ut que cautio- 
nem magis contineant, qus cautio etiam aliis modis adhiberi 
potest. 

2 Certe canonibus antiquissimis, qui apostolici dicuntur, 
qui duas sorores alteram post alteram duxisset, aut adeA quor», 
id est, fratris aut sororis filiam, tantum a clero arcetur. Nec 
difficilis est responsio ad id, quod diximus de peccato imputato 


Hudson.) idem post datam legem ex- 
empla nobis dat in Herode, qui fratris 
filiam duxerat, et suam filiam fratri 
Pherorse desponderat. Vide eum an- 
tique historie xiv. et xvi. Phineo pa- 
truo promissa Andromede ; Ovidius Me- 
tamorphoseon v. vers. 10. id postea 
apud Romanos vetitum permisit Clau- 
dius: vetuit Nerva: permisit Heraclius. 


[Non unus error in hac Nota. I. Falli. 
tur omnino Josephus, dum vult Saram 
fuisse filiam fratris Abrahami. Illa erat 
soror ejus óouo7daTpios, ut ipse ait Gen. 
xx. 12. ubi vid. Intt, II. Imp. Nerva, ubi 
vetuit dóeX qiórv yapety, referente Xi- 
philino, pag. 241 a. Ed. Steph. filiam 
sororis, non fratris, intelligebat. "Vide 
Cosac. Obs. x111. 16. et Clariss, Noopr. 


Ismus, Plutarch. The Hebrews give a reason, that young men usually 
frequent the houses of their grandfathers and grandmothers, or even 
live in them along with their aunts; but they have not the same 
access to the houses of their brothers, nor 80 much freedom there. 
If we accept this, as indeed it seems to be reasonable, we must con- 
fess that the law of not marrying relations in the right line, and 
sisters, since the human race was multiplied, is perpetual; and com- 
mon to all men, as depending on natural decency; so that whatever 
is done against this law is void on account of the abiding vice 
of condition: but that the other laws are not 80; but contain rather 
& caution tban a law, which caution may also be applied in other 


ways. 


2 Certainly in the ancient (so called) Apostolical Canons, he 
who married two sisters successively, or his niece (the daughter of 
his brother or sister) was only excluded from the clerical office. Nor 
is it difficult to answer what was said concerning the sin imputed to 
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Cananeeis et finitimis populis. Potest enim locutio universalis 

restringi ad preecipua ejus capitis, ut de concubitu cum mascu- 

lis, cum bestiis, cum parentibus, cum sororibus, cum nuptis 

alienis, in quorum zpoo$wvAakxsgw, et, ut Hebreei loquuntur, 

premunimentum, addits sint leges cstere. Nam de singulis 

partibus ne intelligatur, argumento esse potest interdictum de 

non habendis eodem tempore in matrimonio sororibus duabus : 

quod in commune datum olim humano generi fuisse Jacobi 

pietas, qui contra fecit, credere nos non sinit. Addi potest 

factum Amrami, qui pater Mosis fuit, Nam et is ante legis 

tempora amitam duxit uxorem: sicut materteras 'apud Grecos 

Diomedes et Iphidamas: Areten fratris filiam Alcinous. Eust. ad It. 
3 Recte tamen fecerunt Christiani veteres, qui leges non Ide. CN : 

illas tantum in commune datas, sed alias peculiariter Hebrso 4 

populo scriptas sponte sua observarunt: imo et ad gradus 

quosdam ulteriores protenderunt verecundis sus fines, ut hsc 

quoque in virtute non minus quam in ceteris Hebreos ante- 

cederent. Atque id pridem factum magno consensu ex cano- 


Observ. 11. 5. Hic etiam ibidem osten- 
dit, neque post Senatusconsultum Clau- 
dianum in Provinciis licuisse filiam fra- 


? Nihil in hanc rem reperio apud 
Iseum. Forte Auctor in animo habuit 
DEMOSTHENEM, ex quo potest colligi, 


tris ducere. III. Permissum id ab He- 
raclio, nescio cujus fide statuat Auctor. 
Ego reperio tantum, Imperatorem illum 
duxisse Martinam, fratris filiam, ut nar- 
rant Zonaras, Paulus Diaconus, &c. 
J. B.) 


talem gradum vetitum non fuisse. Vide 
Orat. adversus Leochar. pag. 671 c. 


. et Orat. in Nearam, pag. 517 c. J.B. 


1 Apud Graecos) Et Castori avunculo 
desponsam Electram ex Euripidis Elec- 
tra discimus. (vers. 312). 


the Canaanites and the neighbouring peoples. For the universal 
terms may be restricted to the principal heads: the pollutions of the 
Canaanites may be those which are mentioned Lev. xviii. 22, 23; and 
the other laws, concerning incest, are added as an outwork to these. 

That the expressions cannot be understood of every part, we may 
see by the prohibition of having to wife at the same time two sisters, 
which we cannot suppose was a universal rule, since Jacob trans- 
gressed it. So Amram the father of Moses married his aunt, and 
among the Greeks, Diomedes married his mother's sister ; Iphidamas, 
the same; Alcinus, his brother's daughter. 

3 But tho early Christians did well, who spontaneously observed, 
not only those Laws which were given as common to all, but also those 
peculiarly given to the Hebrew people; and even extended their mo- 
desty to other ulterior limits, so as to surpass the Hebrews in this vir- 
tue, as in other things. And it appears from the Canons that this was 
done. So Augustine says, that what, was not forbidden, as marriage of 
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De Cio. De, nibus apparet. Augustinus "de patruelium et consobrinorum 


Epist. 66. 


conjugiis inter Christianos loquens: Raro, inquit, per mores 
fiebat quod fieri per leges licebat, quia id nec divina prohi- 
bwit, et nondum prohibuerat lex humana: verumtamen fac- 
tum etiam licitum propter vicinitatem horrebatur illiciti. 
Hane morum verecundiam leges regum ac populorum secutz 
sunt: sicut "Theodosii constitutio patruelium et consobrino- 
rum conjugia vetuit, laudante id factum, ut pietatis plenum, 
Ambrosio. 

4 Sed sciendum simul est, °non quod vetitum est fieri 
lege humana, si fiat, irritum quoque esse, nisi et hoc lex ad- 
diderit aut significaverit. Canon Eliberinus Lx: Si quis post 
obitum uxoris sus Psororem ejus duxerit, et ipsa fuerit fidelis, 


m De patruelium conjugiis] ZEschy- ^ tendit lex Honorii et Theodosii minoris 
lus Danaidibus. (Immo Supplicibus, alia eodem codice, titulo: si nuptia ex 
[v. 38. ed. Dindorf] ubi de Danai- rescripto petantur. Secuti et Gotthi 
dibus] vocat AéxTpa wy Odus eipyei, — reges. Cassiodorus vir. 46: Hoc pru- 
cubilia que jus prohibet, et ait sic uiaí- — dentes viri sequentes exemplum, longius 
vea0a: yévos, fiedari genus. At Scholi- — pudicam observantiam posteris trans- 
astes addit illegitimas fuisse tales nup- miserunt, reservantes principi tantum 
tias, quod adhuc viveret virginum pater, beneficium consobrinis nuptiali copula- 
quasi juste future fuerint eo mortuo, —tionejugendis. Ubi et formulam habes 
ex lege Twv éwixkAnpwv. In oratione talis venim principalis. [Arcadius et 
Sp. Ligustini civis Romaniapud Livium — Honorius, qui primo imperii anno patris 
est (Lib. xri. c. 34): Pater mihi — sui Constitutionem firmarant, post annos 
urorem fratris sui filiam dedit. Videet' aliquot, permiserunt matrimonium inter 
Plauti Penulum. (V. 3. 37). Consobrinos, et Constitutionem hac de 

® Theodosii Constitutio] Victor de re editam Justinianus in Codicem suum 
eo (Epit. c. 48): tantum pudori tri- retulit, L. 19. C. De Nuptiis. Vide In- 
buens et continentia, ut consobrinarum  terpretes ad Instit. Tit. De Nuptiis, 
nuptias vetuerit, lanquam sororum, Me- — 8 4. et prsesertim magnum Interpretem 
minit et Libanius oratione de Angariis. ^ Codicis Theodosiani, Jac. GoTHOFRE- 
Exstat Arcadii et Honorii lex ejusdem vm, in titulos ab Auctore nostro indi- 
sensus, quie tertia est C. Theodosiano  catos. J. B.) 
de Incestis Nuptiis. Concedi tamen prin- ° Non quod vetitum est lege humana, 
cipum indulto solitas nuptias tales os- si fiat, irritum quoque esse] In Aga- 


cousins, was avoided, as approaching forbidden ground. And this 
feeling was followed by the laws. Theodosius forbade the marriage of 
cousins, and Ambrose praised him for doing so. 

4 Butit is to bo understood that what is forbidden by human law 
is not necessarily void when it is done, except the Law so directs. The 
Canon Lx. of Seville says, if any one after the death of his wife shall 
marry ber sister, he shall be excluded from the Communion five years; 
thus shewing that the tie of matrimony remains. And as we have said, 
in the Apostolical Canons, he who married two sisters, or a niece, was 
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per quinquennium eum a communione abstinet: eo ipso osten- 
dens manere vinculum matrimoni. Et ut jam diximus, in 
canonibus, qui Apostolici dicuntur, qui duas sorores duxerit, 
aut fratris filiam, tantum clericus fieri prohibetur. 

XV. 1 Ut ad alia pergamus, observandum hoc est, con- 
cubinatum quendam verum ac ratum esse conjugium, etsi ef- 
fectibus quibusdam juris civilis propriis privetur, aut etiam 
effectus quosdam naturales impedimento legis civilis amittat. 
Exempli causa, inter servum et ancillam jure Romano contu- 
bernium esse dicitur, *non matrimonium: attamen ad ipsam 
conjugii naturam nihil deest in tali consociatione: quse propte- 
rea in antiquis canonibus »yauov nomine appellatur. Sic inter 
hominem liberum et ancillam concubinatus dicitur, non matri- 


thensi concilio post commemorata con- 


locum; qui proinde nihil ad rem facit. 
jugia vetita, et inter ea de relicta fra- — J. B.) 


tris, additur : Quod ita presenti tempore 
prohibemus, ut ea, qua hactenus sunt 
constituta, non solvamus, — Retulit id 
Gratianus in queestionem rt. et 111, causso 
xxxv. c. 8. Simile quod a Paulo in 
sententias relatum est libro 11. tit. xix, 
§ 2. sine parentum consensu contractas 
nuptias injustas esse, sic tamen, ut non 
dissolvantur; nisi forte heo postrema 
verba Anianus addidit. Tertullianus de 
conjugio cum infideli agens ad uxorem 
secundo (cap. 2), ait dominum magis 
ratum habere matrimonium non con- 
trahi, quam omnino disjungi. Vide in- 
fra 8 xvr. [Apud Paulum vel legen- 
dum, vel subintelligendum, sed contracta 
(matrimonia scilicet) (voluntate «jus 
Parentis] non solvuntur, ut olim nimi- 
rum id fieri poterat. Vide omnino No- 
tam Eruditissimi ScnvuLtine in hunc 


only excluded from the Clergy. 
XV. 


P Sororem ejus duxerit] Lex Lango- 
bardica, Lib. 11. c. viii. 3. quia canones 
sic habent de duabus sororibus, sicut de 
duobus fratribus. 

4 Non matrimonium] At serviles 
conjunctiones nuptie dicebantur in 
Grecia, Carthagine, in Apulia. Pro- 
logus ad Casinam Plauti. Sic et in le- 
gibus Langobardorum libro 11, tit. xii, 
10, et xiii. 3, et lege Salica tit. xiv. 811, 
sed sine consensu dominorum non va- 
luisse conjugia talia apud Hebrmos, no- 
tatur ab ipsis ad Exodum xxi. ubi talium 
nuptiarum mentio, et apud Grecos 
Christianos, a Basilio in suis canonibus. 
(Ad Amphiloch. Can. 42.)  Solitam 
etiam & principe veniam impetrari du- 
cends mulieris, qus ijnsequalis esset 
conditionis, videmus apud Cassiodorum 
vir. 40. 


1 To proceed to other matters, we may observe that, in 


some cases, concubinage is a true and valid marriage, although it be 
deprived of some of the peculiar effects of the Civil Law, and even 
lose some of its natural effects by the impediment of the Civil Law. 
For example, the union of a slave with a maid servant is, by the Roman 
Law, cohabitation, not marriage; but yot, in such a union, there is 
nothing wanting to the nature of marriage, which accordingly, in the 
old Canons, is called yayos, marriage. And so the union between a 
free man and a female slave is called concubinage, not marriage; 


[cRoT.] e 


v. 1649, 


Var. Hist. 
vi. 10, 
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monium: quod deinde imitatione quadam ad alias personas 
disparis qualitatis productum est: ut Athenis inter civem et 
peregrinam, unde Servius ad illud Virgilii (/27n. vir. 284): 
Suppositos de matre nothos furata creavit : 
Nothos interpretatur materno genere ignobiles et obscuros. 
Apud Aristophanem Avibus qui dixerat, voOos "ydp et, ko 
eyunavos, dictum probat wy rye Eévns eyvvawós : quippe cum ex 
peregrina natus sit. Et apud JElianum -yv5ctos definitur ds 
é£ audpoty "yé*yovev aa Toiv, qui utroque parente cive natus sit. 
2 Atqui sicut in statu nature inter tales, quales jam dixi- 
mus, conjugium verum esse potuit, si femina esset sub custodia 
maritali, et fidem marito dedisset: sic etiam "in statu legis 
Christianse verum erit inter servum et ancillam, aut liberum et 
servam conjugium ; multoque magis inter civem et peregrinam, 
senatorem et libertam, si que jure divino Christiano sunt no- 
cessaria accedant, scilicet indissolubilis unius cum una con- 


r In statu legis Christiane] Vide in 
Gratiani collectione c. 1, de conjugiis 
servorum. (Decretal. rv. 9. i.) 

* Pro uxore concubinam habet] De 
tali concubina Augustinus de Fide et 
Operibus (cap. 19): de concubina quo- 
que, si professa fuerit nullum se alium 
cognituram, etiamsi ab illo cui subdita 
est dimittatur, merito dubitatur, utrum 
ad percipiendum baptismum non debeat 
admitti. Idem de Bono Conjugii cap. 5. 


rum, sed propter incontinentiam solius 
concubitus causa copulantur, ea fide 
media, ut nec ille cum altera, nec illa 
cum altero id faciat, utrum nuptie sint 
vocande. Et potest quidem fortasse 
non absurde hoc appellari connubium, st 
usque ad mortem alicujus eorum id inter 
eos placuerit, et prolis generationem, 
quamvis non ea causa conjuncti sint, non 
tamen vitaverint, ut vel nolint sibi nasci 
Jilios, vel etiam opere aliquo malo agant, 


ne nascantur. Itaque in capitulari 
Francico vir. c. 255. dicitur: Qwi 
urorem habet, eodem tempore concubi- 


Solet etiam queri, cum masculus et fe- 
mina, nec ille maritus, nec illa uxor al- 
terius, sibimet non filiorum procreando- 


and this name was afterwards extended to other persons of unequal 
quality; as at Athens, to a union between a citizen and a foreigner. 
So in Virgil, Aristophanes, lian, the child of a foreign mother by 
a citizen is called nothus, illegitimate. ([See.] 

2 But as in a state of nature, such unions as we have spoken of 
might be true marriago, if the woman was under marital custody, 
and had vowed fidelity to the husband; so also in tho state of tho 
Christian Law, a union between a slave and a male servant, or between 
a free man and a female slave, will be a true marriage; much moro a 
union between a citizen and a foreigner, or a senator and a freed 
woman; if the conditions which are necessary by instituted Christian 
Law are present, namely, the indissoluble conjunction of one man and 
one woman; although somo effects of the Civil Law may not follow 
this union, or some which would spontaneously follow may be impeded. 
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junctio, etiamsi effectus quidam legis civilis non sequantur, 
aut alioqui sponte secuturi lege impediantur. Atque hunc in 
sensum capienda sunt verba concilii Toletani primi: Octerum Du.xxxiv.& 
is, qui non habet uxorem, et *pro uxore concubinam habet, 
a communione non repellatur : tamen ut unius mulieris, aut 
uxoris, aut concubine, ut ei placuerit, sit conjunctione con- 
tentus. Cui adde locum in Clementis Constitutionibus lib. vur. 
cap. xxxii. Pertinet huc quod Theodosius et Valentinianus lib.i. C. de 
concubinatum quendam vocant insquale conjugium, et quod 
inde adulterii accusatio nasci dicitur. Lib. xfi, D. 
XVI. 1 Imo etiam si lex humana conjugia inter certas 4dwt. 
personas contrahi prohibeat, non ideo sequetur irritum fore 
matrimonium, si reipsa contrahatur, Sunt enim diversa, pro- 
hibere, et irritum quid facere: nam prohibitio vim suam exse- 
rere potest per poenam vel expressam, vel arbitrariam : et hoc 
genus leges imperfectas vocat Ulpianus, ‘qua fleri quid vetant, Init. TAL 


nam habere non potest, ne ab uxore eum 
dilectio separet concubine. 

t Que fieri quid vetant, sed factum 
non rescindunt] Livius, libro x. (cap. 9.) 
Valeria lex, cum eum qui provocasset 
virgis cedi, securique necari vetuisset, 
si quis adversus ea fecisset, nihil ultra 
quam improbe factum adjecit: id (qui tum 
pudor hominum erat )visum credo vincu- 
lum satis validum legis: nunc vir servo 
ita minetur quisquam. Lex Furia tes- 
tamentaria plusquam mille assium lega- 
tum mortisve causa prohibebat capere, 
preter exceptas personas, et adversus 


eum qui plus ceperit, quadrnpli poenam 
constituebat, memorante Ulpiano. (Tit. 
1. 8 2.) Macrobius circa finem eorum 
que scripsit ad somnium Scipionis 
(Lib. 11. c. 17): Inter leges illa imper- 
Secta dicitur, in qua nulla deviantibus 
pena sancitur. Vide supra hoo capite 
§ 14. in fine. Sic dirus Marcus rescrip- 
sit: Eum heredem, qui prohibet funerari 
ab eo, quem testator elegit, non recte 
facere : panam tamen in eum statutam 
non esse, (L.14. $8 14. D. De Religi- 
osis et sumtibus funer.). 





In this sense are to be understood the words of the first Council of 
Toledo: He who, not having a wife, has a concubine, is not to be rejected 
JSrom the Communion; so only that he be content with the society of one 
woman, whether wife or concubine. Add to this, the passage in the Cle- 


mentino Constitutions. 


So Theodosius and Valentinian call certain 


cases of concubinage unequal marriages, and say that a charge of 


adultery may arise out of them. 


XVI. 1 And even if human Law forbid marriages between certain 
persons, it does not follow that the marriage is void, if it be really 
contracted. For these are two different operations, to prohibit, and to 
annul what is done. For prohibition may exert its force by a penalty 
either express or arbitrary. Ulpian calls this kind of Laws imperfect, 
which forbid a thing to be done, but do not rescind it if done. Such 


was the Cincian Law. 


21—2 
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sed factum non rescindunt: qualis erat lex Cincia, qus supra 
certum modum donare vetabat, donatum non rescindebat. 
2 Scimus apud Romanos postea Theodosii lege inductum : 


' ut si quid lex prohibuerit tantum, non etiam specialiter dix- 


erit inutile esse debere quod contra factum est, id ipsum ta- 
men cassum, inutile, ac pro infecto sit, nimirum si in judicium 
res deveniat: sed hsc extensio non fit ex vi solius prohibi- 
tionis, sed ex vi nove legis, quam alii populi sequi necesse 
non habent.  Sz»pe enim indecentia est major in actu quam 
in effectibus: "sspe etiam incommoda, qus rescissionem se- 
quuntur, majora quam ipsa indecentia, aut incommodum actus 
Jpsius. 

XVII.  Consociationes preter hanc maxime naturalem 
sunt et alie, tum private, tum publice: et hs» quidem aut in 
populum, aut ex populis. Habent autem omnes hoc commune, 
quod in iis rebus ob quas consociatio quseque instituta est, 
universitas, et ejus pars major nomine universitatis obligant 
singulos qui sunt in societate. Omnino enim ea credenda est 
fuisse voluntas in societatem coeuntium, ut ratio aliqua esset 
expediendi negotia: est autem manifeste iniquum, ut pars 
major sequatur minorem: quare naturaliter, *seclusis pactis 
ac legibus, que formam tractandis negotiis imponunt, pars 


" Sepe etiam incommoda, que rescis- — et in bibliotheca Apollodorus. (Lib. r. 
sionem sequuntur, majora quam ipsa in- c.9. § 25.) 
decentia] Ideo rex Alcinous Medeam = Seclusis pactis ac legibus] Ut quse 
reddi volebat patri, si deflorata nondum — volunt duas partes concordare, ut c. 6, 
esset. Meminit Apollonius Argonautis, de Electione. 
(vers. 1316, et seqq.) et ejus Scholiastes: Y Quod pluribus visum id valere] 


2 Afterwards there was a law of Theodosius made, that if the law 
had only prohibited a thing, and had not specially said that what was 
done in contradiction of it was void, yet that-the thing so done was 
null, void, and of no effect; that is, if the matter came into a court 
of justice. But this was not in virtue of the prohibition alone, but of 
the new Law ; and such a rule other nations are not bound to follow. 
For often the indecency in the act is greater than in the subsequent 
effect; and often the inconveniences which follow the rescinding of 
the act are greater than the indecency or inconvenience of the act 
itself. 

XVII. Besides marriage, the most natural of partnerships, there are 
others, both private and public; and theso latter, either partnerships in 
populum or ez populis. All partnerships have this in common, that in 
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major jus habet integri. Thucydides: KUptov eivai 6, Tt av Lib. v. 30. 
TO vios Yapianrat. Appianus: €oTt Ó €» TE XEtpoTo- De Belt, Cs. 
viais kai Oikats aei TO mAEoV ÓikatóTepov : tam in comitiis ° 
quam in judiciis | vincit pars major. Dionysius Halicarnas- 


sensis similiter: 5, Te av óo£n TOi$ WeEloct, ,ToUTo VK QU, ie Ant. Rom. il. 
Yguod pluribus visum, id valere. Et alibi: 9, 7 à dv Qi Lis vil. 36 
qrActous Wapor xaBatpwot, TOUTO TOteiy. ltem: 6, Te dy ut 1oid. c. 39. 
mAeious yrenat xaQaipwot, rovro elvat kvpiov. — Aristoteles : 

Kuptov TO Tois wWAeiogt Óofav. Curtius, Lib. x. Eo quod Polit.tv.8; 
major pars decreverit, stetur. — Prudentius [in Symmach. Gap. 6. n. 18, 
1. 599]: 


In paucis jam deflciente caterva 
Nec persona sita est patris, nec curia constat. 


Deinde (vers. 607, 608): 


Infirma minoris 
Vox cedat numeri parvaque in parte quiescat. 


Apud Xenophontem hoc dicitur: ex js vixwons mpáTTew De Cyr. Ea. 
qwavra, omnia agere secundum eam sententiam, que vincit. : 

XVIII. Quod si pares sint sententize, nihil agetur : quia 
ad mutationem non satis momenti est: qua de causa ubi pares 
sunt sententis, *reus absolutus intelligitur: quod jus Minerve 
caleulum Grseci vocant ex fabula de Oreste: quse res apud 


Huncsensum dant Chaldeus Paraphras- chum. 

tes et Rabbini ad illud in Exodo xxiii. 3, = Reus absolutus intelligitur] L. inter 
Adjungo |. duo 39. et 1. Pomponius 38. pares: 38. D. de re judicata. Vide Juli- 
D. de re judicata ; et que infra Lib. i11. — anum de Eusebia. (Orat. 111. pag. 116 
cap. xx. 8 4. et que paria cum Pruden- a. Edit. Spanhem.) 

tio habet Ambrosius contra Symma- 


those matters for which the partnership was instituted, the whole 
body, and the majority as representing the whole, bind the special 
members of the partnership. For it must be supposed to have been 
the intention of those who united to make the society, that there 
should be some way of promoting business; and it is manifestly unjust 
that the greater part should follow the less; wherefore by Natural 
Law, not taking into account pacts and laws which prescribe a form 
for conducting business, the majority has a right to act for the whole. 
So Thucydides, Appian, Dionysius Halicarnassensis, Aristotle, Curtius, 
Prudentius, Xenophon. ([See.] 

XVIII. If the opinions are equally divided, nothing must be 
done; for then there is not so much power of movement as is requisite 
for a change. And for this reason, if the opinions of the judges are 
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ZEschylum Furiis, et apud Euripidem * Oreste et Electra tra- 
goediis tractatur. Sic et possessor rem tenet: qus ratio non 
male observata est a scriptore problematum, qus Aristoteli 

Libiconts adscribuntur, sectione xxix. In Senecee controversia qua- 
dam est: Alter judex damnat, alter absolvit : inter dispares 
sententias *mitior vincat. Nam sic et in dialecticis collectio- 
nibus illatio eam partem sequitur, que minus onerat. 

XIX. Sed hic questio oriri solet de conjungendis aut 
dividendis sententiis: qua de re ex mero jure naturali, id est, 
si pactio aut lex aliud non precipiat, distinguendum videtur 
inter sententias, que totis rebus differunt, et inter eas, quarum 
altera partem alterius continet, ut he Pconjungendse sint in eo, 
quo conveniunt, illa. non item. Sic qui in viginti damnant, 
et qui in decem, conjungentur in illo decem adversus senten- 
tiam absolventem. At qui morte reum puniunt, et qui rele- 
gant, non conjungentur, quia diversa hec sunt, et in morte 
non est relegatio. Sed nec absolventes cum relegantibus con- 
jungentur, quia etsi non interficiendum reum consentiunt, 


testas qua misericordia vincit. Imo apud 
Hebreos una sententia damnantium 


* Oreste et Electra) Etiam Iphige- 
nia in Tauris (vers. 1470); in Electra 


sic ait: 
Kai root Aourots 00€. vójuos rebijcerat, 
Neucqyv ícou yrjpotos tov $evyovr dei. 
Idemque cunctis juris esto in posterum. 
Certante numero judicum ut vincat reus. 
( vers. 1268.) 
* Mitior vincat] Seneca in contro- 
versiis (1, 5): Non est invidiosa po- 


vincens pro nulla habebatur: ita Chal- 
deus ad dictum locum Exodi xxiii. et 
Moses de Kotzi preceptorum jubentium 
XCVIII. et vetantium cxov. 

b Conjungende sint in eo, in quo con- 
veniunt] Ideo senatores dividere senten- 
tiam plura simul complectentem jube- 
bantur, teste Asconio in Milonianam. 





equally divided, the accused is acquitted; by what the Greeks call 
Minerva's vote. [See ZEschylus and Euripides.] So too the person 
in possession keeps the property. [See Aristotle and Seneca.] 

XIX. Here a question often arises how the votes are to be taken, 
together or separate. And here, so far as Natural Law goes, that is, 
if there be no pact nor precept of Law, there is to be a difference 
made between the opinions which are altogether different, and those 
of which one contains a part of another; and these latter are to be 
conjoined in the point in which they agree. Thus if ono party of the 
judges would fino a man in 20 pounds, and one in 10, they are to bo 
joined, as to the 10, against the party which would acquit. But those 
who vote for the death of the accused, and those who vote for his exile, 
are not to be conjoined; for death does not include exile. But also 
those that acquit must not be joined with those who vote for exile; 
because although they agree not to put the accused to death, that is 
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id tamen non est illud ipsum quod dicit sententia, sed per © 
consequentiam inde elicitur: at qui relegat, non absolvit. 
Quare recte Plinius, cum tale quid in senatu evenisset, tantam Lm. vil 
dixit sententiarum esse diversitatem, ut non possent esse nisi 
singule ; et parvulum referre, an idem displiceret, quibus mon 
idem placuisset. Et ^Polybius notat a Postumio pretore Broerpt, 
fraudem factam in rogandis sententiis, cum eos, qui captivos 
Grecos damnandos, et qui ad tempus retinendos censebant, 
contra absolventes conjungeret. Exstat hujus generis queestio 
apud Gellium libro 1x. et apud Curium Fortunatianum in Noct. Att bx 
loco de quantitatum comparatione: et apud Quintilianum '* 
patrem controversia CCOLXV. ubi hsec verba sunt: Jam aperte 
ex una plures facis: jam turbam istam, que universa 
noceret, dividendo ewtinguts, Duo exilium, duo ignomi- 
niam pronuntiant. Vis ego illos jungam, qui seipsos di- 
vidunt ? 

XX. Addendum et hoc: si qui absentia, aut aliter im- 
pediti jure suo uti non possunt, eorum jus interim accrescere 


(Cap. 0). Cicero Epistolarum ad Fami- 
liares 1,2. Jiaque cum sententia prima 
Bibuli pronunciata esset, ut tres legati 
regem reducerent ; secunda Hortensii, 
uf tu sine exercitu reduceres; tertia 
Volcatii, ut Pompeius reduceret ; postu- 
latum est, ut Bibuli sententia dividere- 
tur: quatenus de religione dicebat, 
cuique rei jam obsisti non poterat ; Bi- 
bulo assensum est: de tribus legatis 
frequentes ierunt in alia omnia. Seneca 


epistola xxi. Quod fieri in senatu solet, 
Jüciendum ego in philosophia quoque 
existimo : cum censuit aliquis, quod ex 
parte mihi placeat, jubeo illum dividere 
sententiam, et sequor. ldem de Vita 
Beata c. 3. Est et mihi censendi jus : 
itaque aliquem. sequar, aliquem jubebo 
sententiam dividere : meminit ejus moris 
et Plinius Lib. virt. epist. 14. 

¢ Polybius] Vide ad eum locum 
Fulvii notas. 


not precisely what the vote expresses, but is deduced from it by a 
consequence, for he who exiles does not acquit. Whereupon Pliny, 
when something of this kind had happened in the senate, said that 
the diversity of opinions was so great that they must be taken singly; 
and that it made little difference that several rejected the same thing, 
if they could not all accept the same thing. So Polybius notes that 
Postumius the Preetor took an unfair course with regard to the Greeks, 
when he took the votes, and put together those who condemned them 
to slavery, and those who thought they should be kept for a limited 
time, against those who absolved them. So other cases in Gellius and 
in Quintilian. 

XX. This also is to be added, that if any members are absent, or 
otherwise prevented from using their vote, their right devolves on 
those who are present. [See Seneca.] 


a fii. contr. 


D. de Albo 
Scribendo. 


Ethic. Nic. 
viii. 19. 


Lib. 1. C. De 
Consul. xii. 
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presentibus: quod ‘Seneca in controversia quadam exsequi- 
tur: Puta te servum esse communem : huic domino servies, 
egui prasens est. 

XXI. fNaturalis autem ordo inter socios hic est, prout 
quisque in socletatem venit. Sic inter fratres is servatur 
ordo, ut qui primus natus est reliquos praecedat, atque ita de- 
inceps, rejectis aliis omnibus qualitatibus : : (cot yap, inquit 
Aristoteles, Any ep Ocov Tats nAtKiats dtadAaTrovat, pares 
enim sunt fratres, nisi quatenus atas eos distingutt. Theo- 
dosius et Valens in'constitutione de ordine inter consules ser- 
vando: Quis enim in uno eodemque genere dignitatis prior 
esse debuerat, 5nisi qui prior meruit dignitatem ? Atque 
hic mos antiquitus in Christianorum quoque regum ac popu- 
lorum societate obtinuit, ut qui primi Christianismum professi 


sunt, "in conciliis ad rem Christianam pertinentibus preecedant 
ceteros. 
XXII. Illud tamen addendum est: quoties societas fun- 


damentum habet in re, quam non sequaliter omnes participant, 


d Seneca in controversia quadam] 
Libro 111. contr. xix. [Sed casus est 
paullo diversus, ut patet. J. B.) 

* Qui presens est] Ita ut et ad unum 
recidere possit nomen universitatis ]. 
sicut, 7. 8 2. D. quod cujusque univer- 
sitatis nomine, ubi Wesembecium vide, 
Adde l. rescriptum, 10. D. de Pactis. 
Zas. in paratit. D. de Pactis. Bart. in 
Lib. 1. num. 3. de albo scribendo. Beer. 
decis. 1. num. 4. Antonium Fabrum 
codice Sabaudico, Lib, r. tit. iii. definit. 
40. Reinking. Lib. 1. classe v. c. 8. 


Sepe tamen et hic, ut in illa regula de 
majore parte, leges exceptionem dant, 
puta ut dus partes adesse debeant L. 
Nulli, 3. D. dicto titulo, quod cujusque 
univ. nomine L. nominationum, 46. C. de 
decurionibus: ut absentes presentibus 
vices suas mandare aut suffragium per 
procuratorem dare possint c. si quis 
justo, 46. de Electione in vt. 

f Naturalis ordo] De prscedentiis 
vide, si lubet, M. Antonium Nattam 
cons. Ioc. n. 22. et cons. Ioc. xxvii. 
num. 31. Mart. Wacher consiliis Ca. 





XXI. The natural order of precedence in a partnership is the 


order in which the members have come into it. So the eldest brother 
always retains bis superior privileges. See Aristotle. So Theodosius 
and Valens, of precedence between the Consuls. So in the general 
association of Christian kings and nations, formerly those had prece- 
dence in the councils who had first professed Christianity. 

XXII. It is to be added however, that when a partnership has its 
foundation in property which all do not equally share in; as if, in an 
inheritance or other estate, one person has a half, one a third, one a 
fourth ; then, not only is the order of precedence to follow the order 
of shares, but also the weight of the votes must be proportional to 
the shares. And as this is the rule of natural equity, so is it also. 
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ut si in hereditate aut fundo alius dimidiam partem habeat, 
alius tertiam, alius quartam, tunc non tantum ordinem sumen- 
dum ex modo participationis, sed et sententias ad eum modum, 
id est, mensoria, ut loquuntur, proportione sestimandas. Quod 
sicut naturali sequitati convenit, ita Romanis quoque legibus L.& D. de 
probatum est. Ita narrat Strabo cum Cibyra et tres vicinse D. Derositi. 
urbes in unum quasi corpus coiissent, convenisse, ut aliarum Re 4uct, | 
singula essent suffragia, Cibyrs bina, eo quod in commune sr ™ > 
hec multo plus ceteris conferret. Idem in Lycia viginti et La. xiv. p. 
tres ait fuisse urbes, quarum ‘alise terna, alim bina, alize sin- 
gula ferrent suffragia, et ad eundem modum onera tolerarent. 
Sed recte notat Aristoteles id ita demum sequum fore, ei «rn- Politic. ui. 9. 
püTwv xdpw ekowwoyrnaav, si possessionum causa inita, est 
societas. | 

XXIII. Consociatio, qua multi patres familiarum in 
unum populum ac civitatem coeunt, maximum dat jus corpori 
in partes: quia hsc perfectissima est societas: neque ulla 
est actio hominis externa, qus non ad hanc societatem aut per 


L. 14. 


sareis in controversia Saxonica. [Addi 
potest Diatriba singularis De Jure Pre- 
cedentiz,a JAcoBO GOTHOFREDO, sum- 
mo Icto, conscripta, et ex ejus secundis 
curis longe auctior edita Geneve, 1661. 
J. B.) 

& Nisi qui prior meruit dignitatem) 
Adde L. omnes, 2. C. ut dignitatum ordo 
servetur. L. semper, 5. D. de jureimmu- 
nitatis. L. ult. C. de tironibus. 

b Jn conciliis] Joh. Fico, cons. lati- 
no Lxxvil. n. 16. Afllictus decis. Neap. 
I. D. 8. Bart. in l. 1. D. de albo scri- 


bendo. Innoc. in cq. Tua. de Majoritate 
et obedientia, Ant. Tessaurus 1. qurest. 
for. xrvin. n. 5. Tiberius Decianus 
responso XiX. n. 183. et seqq. Innocen- 
tius Butr. Felin. in c. statuimus D. tit. 
de Majoritate. Bal. in Decernimus, in 
2. notabili, c. de Sacrosanctis ecclesiis. 
Sed precipue vide /Eneam Silvium in 
concilii Basileensis historia. (Confer 
Auctoris Epistolas 722, 797.] 

! Alie terna, alia bina] Sicin Smal- 
caldico federe Saxo duo habebat suf- 
fragia. 


the rule of the Roman Law. So Strabo mentions a league between 
Cibyra and those neighbouring cities in which Cibyra had two votes, 
(as contributing more;) the others, one each. And again, in Lycia, 
he says there were 23 cities of which some had 3 votes, some, 2, somo, 
one only, and bore the burthens in the same proportion. But, as 
Aristotle says, this is right, if tho partnership be formed for the sake 
of possession. 

XXIII. An association in which many fathers of families coalesce 
into one people and state, gives the greatest right to the body over its 
parts; for this is the most perfect society; nor is thore any external 
act of man which either does not regard this society of itself, or may 


not regard it from circumstances. It may, as Aristotle says, make 
laws on all subjects. 


Moral. v. 3. 


tome et 


330 DE ACQUISITIONE ORIGINARIA (Las. II. 


se spectet, aut ex circumstantiis spectare possit. Et hoc est 
quod ab Aristotele est proditum : TOUS vopous aryopevew 
wept amayrov, leges de omnis generis rebus pracipere. 
XXIV. 1 Solet hic illud queri, “an civibus de civitate 
abscedere liceat, venia non impetrata. Scimus populos esse, 


Yos: Ovid. i ubi id non liceat, ut apud Moschos: nec negamus talibus 


G.] 
L. 22. D. ad 


Municip. § 2. 


pactis iniri posse societatem civilem, et mores vim pacti acci- 
pere. Romanis legibus, saltem posterioribus, domicilium qui- 
dem transferre licebat: sed non eo minus qui transtulerat 
municipii sui muneribus obligabatur. Verum in quos id con- - 
stitutum erat, ii manebant intra fines imperii Romani : atque 
ea ipsa constitutio specialem spectabat utilitatem tributaria 
preestationis. 

2 At nos quid naturaliter, si nihil aliud convenerit, obti- 
nere debeat quaerimus: nec de parte aliqua, sed de tota civi- 
tate, sive unius summi imperii complexu. Et sane !gregatim 
discedi non posse, satis expeditum est ex necessitate finis, quse 
jus facit in moralibus: 5nam id si liceat, jam civilis societas 
renuntiate vide aliqua apud Marianam, 
ac postremum illustre libro xxvirt. c. 13. 


k An civibus de civitate abscedere 
liceat] Vide hac de re foedera Helvetica 


apud Simlerum (pag. 203. Ed. Elzevir. 
1627) et alios. Servius in excerptis 
Fuldensibus 11. ZEneidos (vers. 156): 
Consuetudo antiqua fuerat, ut qui in fa- 
miliam vel gentem transiret, prius se 


| Gregatim discedi non posse] Zona- 
ras de Lazo rege agens, qui a Persis ad 
Romanos defecerat: Tovro alriov pa- 
xns Popnaíow xal Ilépoas éyévero, 
we ToU [JaciXéws 'Popuaíop rods abTois 


vrelxovras operepi{oudvou’ Id belli 


abdicaret ab ea, in qua fuerat, et sic ab 
initium Romanis ac Persis fuit, quod 


alia reciperetur. Exempla fidei regibus 


XXIV. 1 It is often asked, whether citizens may quit the State 
without leave obtained. We know that there are peoples where this 
is not permitted, as the Muscovites; nor do we deny that civil society 
may be formed on such a pact, and that usage may take the force of a 
pact. By the Roman Laws, at least in their later forms, a person was 
allowed to remove his domicile; but he who had done so, was still 
bound by the obligations of the town to which he belonged. Those who 
were under such rule remained within the limits of the Roman empire, 
and the rule referred specially to the interests of the tributary collection. 

2 But the question for us is, What ought to be the rule by 
Natural Law, if no agreement has been made; and this, as relates, not 
to any part only, but the whole of the state or the whole body of a 
sovercign empire. And that the subjects may not depart in large 
bodies, is evident enough from the necessity of the end, which gives a 
right in moral matters; for if that were permitted, Civil Society could 
no longer subsist. With regard to the emigration of individuals, the case 
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Bubsistere non possit. De singulorum discessione alia res 
videtur, sicut aliud est ex flumine aquam haurire, aliud rivum 
diducere. De sua cuique civitate statuendi facultas libera 
est, ait Tryphoninus. Cicero pro Balbo laudat jus illud, ne r.i» nez 1s. 

deser! p $a, D de 
quis in civitate maneat invitus, et fundamentum vocat liber- one 
tatis, sui quemque juris et vetinendi, et dimittendi esse do- 
minum. Tamen hic quoque servanda est regula naturalis 
squitatis, quam Romani in privatis societatibus dirimendis 
gecuti sunt, ut id non liceat si societatis intersit. Semper enim, 
ut recte inquit Proculus, non id quod privatim interest unius L.Acttone tt. 
ex sociis servari solet, sed quod societati expedit. ™Intererit D. Pro Socio. 
autem societatis civilis non abire civem, si magnum contractum 
Bit zs alienum, nisi paratus sit civis in presens partem suam 
exsolvere: item si fiducia multitudinis bellum sit susceptum, 
presertim si obsidio immineat, nisi paratus sit civis ille alium 
seque idoneum substituere, qui rempublicam defendat. 

3 Extra hos casus credibile est ad liberam civium disces- 

sionem consentire populos, quia non minus ex ea libertate 
commodi sentire aliunde possunt. 


Romanus princeps ad se avocaret Persis 
subditos. [Dicendum erat, de Lazorum 
Rege, non de Lazo rege. Et nomen 
erat Tzathus. Locus est in Justini 
Thracis vita. Lib. xiv. cap. v. J. B.] 

5 Vix accidere potest, ut gregatim 
Cives discedant, nisi quando aut im- 
perium tyrannicum factum fuit, aut 


calamitate quadam vel quocumque alio 
casu multi homines in civitate non am- 
plius reperiunt unde victum qurerant. 
Uterque autem casus tacite exceptus 
intelligitur in pacto, quo aliquis Civi- 
tatise obstrinxit. J. B. 

m Intererit autem societatis] Bembus 
libro vir. 


is different ; as it is one thing to take water out of a river in a vessel, 
another thing to turn off a part of the river by a side cut. Some hold 
that each ought to be at liberty to choose his own city: so Tryphoninus; 
Cicero. But here the rule of natural equity is to be observed, which 
the Romans followed in winding up the affairs of privato societies; 
tbat it should not be done, if the interests of the society forbade: That 
is to be done, said Proculus, not which is the interest of one member, 
but of the whole society. And it is for the interest of the society 
that a citizen should not leave the country, if the country be greatly 
in debt, except the citizen is prepared to pay his part; and again, if 
the country have undertaken war, relying upon its population, espe- 
cially if a siege be likely; except that citizen be willing to find a 
substitute to take his place in defending the country. 

3 Except in these cases, it is to be supposed that a people agree 
to the free departure of citizens; for they derive advantages from it 
in other ways. 


Orat. de 


gu 
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XXV. Sic "in exules nullum jus civitati. Heraclide 
Argis ejecti ab Eurystheo, per tutorem suum Iolaum, eic lo- 
quuntur apud Euripidem (Heraclid. vers. 186): 

Quo jure jam nos ad Mycen:reos trahat, 

Eadem agentes urbe quos urbe expulit ? 

Nunc ergo cives non sumus. 
Alcibiadis filius in Isocratea oratione agens de temporibus 
ejecti patris: Ór ovóév avr THs vOÀews Tpocikev cum 
nihil ad illum civitas nostra pertineret. Jam vero plurium 


populorum, sive per se, sive per capita sua consociatio foedus 


est, de cujus natura et effectu locus agendi erit, ubi ad obliga- 
tionem ex pacto erit deventum. 

XXVI.  Subjectio ex consensu, aut privata est, aut pub- 
lica. Subjectio privata ex consensu esse potest multiplex, sicut 
multiplicia sunt regiminum genera.  Nobilissima species est 
arrogatio, qua quis sui juris se ita dat in familiam alterius, ut 
ei subsit ad eum modum, quo filius qui mature est setatis, 
Bubest patri. Pater autem filium suum eo modo dare alteri 
non potest, ut jus paternum plene in eum transeat, et ipse 
paterno officio exsolvatur: id enim natura non sinit: sed 
potest filium alteri commendare, et alendum dare quasi substi- 
tuendo. 


XXVII. 1 Subjectionis species ignobilissima est, qua 


D» Jn exules nullum jus civitati] Vide 
infra libro 111. tit. xx. S 41. 

9 Cum nihil ad illum civitas nostra 
pertineret] Nicetas Isaaci Angeli rebus 
libro r. uj Katey el óupom tis TÓV 
dyrimaXoy kai koXaxevcet ws pidiov, 
TÓV olketoy evpicxwy 7oXéuiov* Non 
mirum si quis hostem ambiat eique blan- 


XXV. The State has no authority over exiles. 


diatur, qui suos sibi hostes senserit. 
(Cap. 10). 

P Ex contractus formula serviant] 
JEgyptiis id olim vetitum. Athenis 
permissum ad Solonis tempora: is con- 
stituit él awuaoci ur Cavel{eo8at, cor- 
pus pro credito ne obligaretur. Plutar- 
chus Solone. (pag. 86 n.) Idem lex Pe- 


So say the Hera- 


clidse in Euripides; so the son of Alcibiades in Isocrates. 
The association of several peoples, either by themselves or by their 
heads, is a League: and we shall hereafter treat of such, when we come 


to obligations by compact. 


XXVI. [Next of Subjection by Consent, as a kind of Association.] 
Subjection by consent is either private or public. Private subjec- 


tion by consent may be manifold, as there are many kinds of [private] 
government. The noblest species of this is Arrogatio, by which a per- 
son who is his own master, gives himself into the family of another, to 
be subject to him, in the same manner that a son of mature age is sub- 
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quis se dat in servitutem perfectam, ut illi apud Germanos qui 
novissimo ales jactu de libertate contendebant: Victus volun- 
tariam servitutem adit, ait Tacitus. Etiam apud Grecos, ut De wore. 
narrat Dion Pruswensis oratione Xv. puptot Snmrov a7roolcovTat p. 241 ». 
eaurous eAeUÜepot OvTes, WaTE óovAevew xard auyypagpny 
innumeri cum liberi sint, se in servitutem dant, ut ? ex con- 
tractus formula serviant. 
2 Est autem servitus perfecta, quse perpetuas operas de- 

bet pro alimentis et aliis, que vitze necessitas exigit: quee res 
si ita accipiatur in terminis naturalibus, ‘nihil habet in se 
nimis acerbitatis: nam perpetua ista obligatio compensatur 
perpetua illa alimentorum certitudine, quam sspe non habent, 
qui diurnas operas locant, unde accidit sspe, quod dixit 
Eubulus : | 

'EÓ(A« 9 dvev jua ÜoU map’ avrois karapévew 

"Er orrioss 6, 


Manere apud illos voluit, mercedis carens, 
Victu contentus. 


Idem Comicus alibi : 
IIoÀAol dwvyórres Beordras, ehevOepos 
"Orres, wmadww (nrovos rv abr» aryny. 
Qui se fugitivi gesserunt pro liberis: 
Multi recurrunt "pristina ad preesepia. 


tilia Roms constituit. [Lex /Egvptia, Vide ea de re egregiam Busbequii dis- 


qua id vetabatur, a Bocchori sancita 
fuerat, et refertur a Droporo SicuLo, 
Lib. 1. cap. 79. p. 50. Ed. H. Steph. De 
Lege Patilia, vide VaRROx. De L. Lat. 
Lib. vr. pag. 82. et Livium, Lib. virt, 
cap. 28. J. B.) 

4 Nihil habet in se nimie acerbitatis] 


sertationem epist. exoticarum tertia. 

* Apud ATHENAZUM, unde hzc de- 
sumta sunt, est, 'EmicíTi0v. Lib. vi. 
cap. 12. Duo autem versus sequentes 
habentur apud STOB4uM, Serm 62. 
J. B. 

t Pristina ad prasepia) Apud Plau- 


ject to & father. But a father cannot give his son to another, in such 
a manner that the paternal power passes fully to him, and that he 
should discharge the office of father; for this, nature does not suffer. 
But he may commend his son to another, and give him to the other 
to be brought up as an adopted son. 

XXVII. 1 Tho most ignoble species of subjection is that in which 
@ person gives himself into perfect slavery; as those among the Ger- 
mans who played the last throw of the dice for their own liberty, as 
Tacitus says. So Dio Prusrensis. 

2 'That is perfect slavery, when a man gives his whole labour for 
ever for tho sustenance and other necessaries of life. If the matter is 


Lib. iil. de 
Benq. 23. 
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Sic in historiis notabat Posidonius Stoicus, ’multos olim fuisse, 
qui sus imbecillitatis conscii, sponte se aliis in servitutem da- 
rent: ÓTws ap €keivywv TuyyavovTes THs eig avatyKaia emt- 
pedeias, avroi TüÀiw amodiówciv exetvoig à avrov dep av 
wow vrepereiy óvvaroi.. Ut domini quidem ipsis providerent 
de necessariis, ipsi vero operam vicissim quam possent pra- 
starent. Exemplum addunt ?alii in Mariandynis, qui eandem 
ob causam servos se fecerint Heracleotarum. 

XXVIII. Jus autem vite ac necis ?(de plena et interna 
justitia loquor) domini in servos non habent: nec quisquam 
homo hominem jure potest interficere, nisi is capital commise- 
rit. Sed quorundam populorum legibus dominus, quacunque 
de causa servum interfecerit, impune fert, ut ubique reges, 
qui liberrimam habent potestatem. Hac comparatione ante 
nos usus est Seneca: Sz servo quominus in nomen meriti per- 
veniat, necessitas obest, et patiendi ultima timor, idem istud 
obstabit et ei, qui regem habet, et ei qui ducem, quoniam 
quanquam sub dispari titulo paria in illos licent. Cum 
tamen haud dubie servus a domino injuriam possit accipere, ut 
recte affirmat idem Seneca: sed agendi impunitas improprie 
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tum quidam (Casin. 11. 4. 14): 
Liber si sim, meo periculo vivam, nunc vivo tuo. 
Melissus Spoletinus Grammaticus ma- 
numitti noluit. (Suet. Gramm. c. 21]. 
7 Habet hoc ex ATHEN XO, Lib. vi. 
cap. 18. pag. 263 c. Edit. Casaub. 1657. 
J. B. 
9$ Hoc sequitur statim post verba 
Posidonii apud ATHEN.UM, loco indi- 
cato. Sed Maryandinos vi servire coac- 
tos Heracleotis, ait STRABO, Geogr. 
Lib. x11. pag. 817 a. J. B. 


? De tota ista materia confer PUFEN- 
DORFIUM nostrum, De Jure Nat. et 
Gent. Lib. v1. cap. 3. et de Offic. Hom. 
€t Civ. Lib. 11. cap. 4. J. B. 

* Patres non minus quam matres 
Jüituum curam gerant] Vide infra cap. 
viii. § 18. Plinius x. 34. de Columbis ; 
Amor utrique sobolis equalis. 

t Partus non minus patrem sequere- 
tur quam matrem] Seneca de Beneficiis 
vit. 12. quomodo patri matrique com- 
munes liberi sunt? Lex Visigotthica 


D o— 


thus taken in natural terms, there is nothing shocking in this; for tho 
perpetual obligation to labour is cempensated by the perpetual cer- 
tainty of food; which often those have not who work for daily wages. 
See Eubulus; Posidonius. 

XXVIII Masters have not over slaves the power of life and 
death, (I speak of plenary and internal jurisdiction,) nor can any one 
lawfully put a man to death, except he have committed a capital 
offense. But by the laws of some peoples, the master, if for any cause 
he has killed his slave, meets with impunity, as absolute kings do. 
Seneca before us had used this comparison. And yet undoubtedly 
a slave may receive a Wrong from his master, as Sencca also affirms ; 
but impunity is not properly called a Right. The like right Solon gave 
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jus dicitur. Quale jus et Solon parentibus in liberos conces- 

serat, et veteres Romanorum leges. Sopater : env maTpt Sext. Empir. 
óvri TOUS Traidac ave)eiv. ee rw € ed» aud TH Tt. kai ort o3 fan. 
vouos TOUTO Elows ws eiu puis yero av blow o maTnp, 

Touro mpocérater’ Licuit ipsi cum pater esset. filios inter- 
ficere: nempe si quid peccatum esset: nam lex id ipsi permisit, 
ideo quia credidit integrum judicem fore. Idem jus obtinere 
srapa roots Kai apóopa evvouovuévois, apud multos populos 
legum gloria florentes, ait Dion oratione xv. 

XXIX. 1 De his qui ex servis nascuntur difficilior in- 
spectio est. Romano jure et jure gentium circa captivos, ut 
dicemus alibi, ut in bestiis, ita in servilis conditionis hominibus -* 
partus matrem sequitur: quod tamen juri naturali non satis 
congruit, ubi pater aliqua ratione sufficiente cognosci potest: 
nam cum in mutis animantibus *patres non minus quam matres 
fetuum curam gerant, hoc ipso ostenditur fotum utriusque 
esse communem. Sic ergo, si lex civilis hac de re tacuisset, 
*partus non minus patrem sequeretur quam matrem. Pona- 
mus ergo, quo minor sit difficultas, utrumque parentem ser- 


p. 240c. 


Lib. x. tit. 1. 17. Si enim filius ab 
utroque parente gignitur et creatur, cur 
idem ad conditionem tantum pertineat 
genitricis, qui sine patre nullatenus po- 
tuit procreari ? Deinde: Hac rationa- 
biliter nature lege compellimur, agni- 
tionem ancille, que servo alieno juncta 
pepererit, inter utrosque dominos equa- 
liter dividendam. Slavi et Slave proles 
patrem sequebatur; Speculum Sazoni- 
ewm 111. 97. Idem moris in nonnullis 
Italis locis c. licet 3. de conjugio servo- 


rum. Apud Langobardos et Saxones 
sequitur partus partem deteriorem. 
Spec. Saz. 1. 10. Idem apud Wisigot- 
thos in Hispania Isidori tempore obti- 
nuisse discas ex c. ult. causa xxxir. 
quest. iv. Natus ex servo et ingenua 
eadem Wisigotthorum lege fit servus, 
IH. tit. ii. 3. 1v. tit. v. 7. 1x. tit. 1, 16. 
Ex serro et ancilla nati inter dominos 
dividuntur. Si unus sit filius, habet 
eum servi dominus, ancille domino 
pretii dimidium persolvens, In origi. 


parents over children, as did the old Law of Rome. See Sextus Empi- 


ricus and Dio. 


XXIX. 1 The question concerning those who are born slaves, is 


more difficult. 


By the Roman Law, and by the Law of Nations 


respecting captives, as wo shall explain elsewhere, as in beasts, so in 
men of servile condition, the offspring follows the mother; which 
however is not sufficiently cougruous to Natural Law, when the father 
may be known by sufficient evidence. For since in dumb animals the 
father, no less than the mother, shares the care of the offspring, we 
have, in this, an evidence that the progeny belongs to both. And thus, 
if the Civil Law had been silent on this point, the progeny would 
follow the father no less than the mother. Let us suppose then, to 


- Sibi posse probabilis sententia est. 
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vitutem servire; et videamus, an naturaliter partus servilis 
futurus sit conditionis. Certe si alia nulla fuerit ratio edu- 
candi partum, potuerunt parentes prolem sibi nascituram in 
servitutem secum addicere: quippe cum tali ex causa etiam 
in libertate natos vendere parentibus liceat. 

2 Sed cum hoc jus naturaliter ortum ducat ex ipsa ne- 
cessitate, "extra eam non est jus parentibus prolem suam cui- 
quam addicere: quare jus dominorum in prolem servilem hoc 
casu nascetur, *ex ipsa alimentorum et eorum qus vits ne- 
cessaria sunt prebitione: ac proinde cum diu alendi fuerint e 
servis nati, antequam opera eorum domino utilis esse possit, et 
sequentes opers sui temporis alimentis respondeant: effugere 
ita natis servitutem non licebit, nisi pro alimentis quantum 
satis est reddant. Certe si immanis sit domini se@vitia, servos 
illos etiam qui ipsise in servitutem dederunt, fuga consulere 
Nam quod Apostoli et an- 


nariis patris originarii dominus duas 
fert partes, femins originaris dominus 
unam, ex edicto Theodorici apud Cas- 
siodorum c. 67. in Anglia Francus quis 
et aut villanus ex patre: idemque in 
aliis conditionum discriminibus observa- 
tur. Littleton de Villanagio, et liber de 
laudibus legum Anglie. Has leges a 
civili Romana discrepantes juri nature 


nas. (Suppl. Quisest. 52. Artic. 4. in 
Conclus.) quid ni, cum et Menaia lege 
apud Romanos alterutro parente pere- 
grino natus peregrinus censeretur ? ut 
nos docet Ulpianus in Institutionibus, 
titulo de his qui in potestate, v. § 8. 
[Vide ibi Notas Eruditissimi Scmur- 
TiNGII. De Originariis autem, qui 
iidem sunt ac Adscriptitii, consule Jac. 


non repugnare agnoscit Thomas Aqui- GoTHOFRED. ad Lib. v. Tit. ix. Cod. 


make the difficulty less, that both the parents are in slavery; and let 
us see whether the offspring would be of servile condition by Natural 
Law. Certainly if there were no other means of bringing up the 
offspring, the parents might give their future progeny along with them- 
selves into slavery: since on such grounds, parents may even sell their 
children. 

2 But since this Right by Natural Law flows from necessity only, 
it is not the right of the parents, in any other case, to give their chil- 
dren into slavery. And therefore the right of the owners over the 
progeny of slaves arises, in this case, from their supplying sustenance 
and the other necessaries of life. And thus, when the children born of 
slaves are to be supported for a long time, and the subsequent labour 
corresponds to the aliment afterwards supplied, it is not lawful for 
those thus born to escape slavery. 

But if the cruelty of the owner be extreme, it is a probable opinion 
that even those who have given themselves into slavery may seek 
refuge in flight. For what the Apostles and the ancient Canons prescribe 
to slaves, that they are not to withdraw themselves from their masters, 
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tiqui canones servis edicunt, ’ne se dominis subtrahant, gene- 
rale est, et eorum errori oppositum, qui omnem subjectionem 
tam privatam quam publicam rejiciebant, ut pugnantem cum 
Christiana libertate. 

XXX. Preter perfectam servitutem, de qua jam egimus, 
sunt et imperfecte, ut qus aut in diem sint, aut sub condi- 
tione, aut ad res certas, Talis est libertorum, statu liberorum, 
nexorum, addictorum, asscriptorum glebs, septem annorum 
servitus apud Hebreos, et altera ad Jubileum usque: Pene- 
starum apud Thessalos; eorum, quos manus mortuas vocant, 
ac postremo *mercenariorum: que discrimina aut a legibus 
aut a pactionibus pendent. Imperfecta servitus naturaliter 
etiam esse videtur ejus, qui altero parente libers, altero ser- 
vilis conditionis sit natus, ob eam quam supra diximus causam. 

XXXI. Publica subjectio est, qua se populus homini ali- 
cui, aut pluribus hominibus, aut etiam populo alteri in ditionem 


Theodos. pag. 451. et seqq. Tom. 1. 
J. B.] 

" Extra eam non est jus parentibus 
prolem suam cuiquam addicere] Ita et 
Carolus Calrus statuit cap. xxiv. Edicti 
Pistis. 

X Ezripsa alimentorum et eorum que 
vile necessaria sunt prabitione] Vide 
Leonem Afrum Lib. v1. de Barca. (Pag. 


599. Ed. Elzevir.) 

Y Ne se dominis subtrahant] Vide in- 
fra Lib. 111. c. vii. § 6. 

s Mercenariorum] Inter quos ii, qui 
in Anglia apprentisii dicuntur, durante 
discipline sus tempore, proxime ao 
servilem conditionem accedunt. [Vide 
Thom. Smith, De Republ. Anglic. Lib, 
nr. cap. 10. J. B.] 


is a general rule only, and delivered in opposition to the error of those 
who rejected all subjection both private and public, as contrary to 
Christian liberty. | | 

XXX. Besides complete slavery, of which we havo now spoken, 
there are imperfect kinds of slavery; as those which are for a time; 
or under a condition; or to perform certain work. Such is the state 
of liberti, freedmen; statu liberorum*, manumitted by testament under 
a pendent condition; nezi, slaves for debt; addicti, slaves by sentence 
of a judge; ascripti glebe, serfs conveyed with the land; and the slavery 
among the Hebrews for seven years, and that which lasted till the 
Jubilee. So the Peneste of Thessaly; so what are called mortuc 
manus, villein tenants; and finally, mercenaries; which differences 
depend on law or on compacts. Also by the Natural Law the condition 
of those, one of whose parents is of free and the other of servile con- 
dition, seems to be an imperfect slavery, for the reasons given above. 

XXXI. That is public subjection, in which a people gives itself 

* I have taken Gronovius's explanations of these various kinds of imperfect 
slavery. W.W. 

22 


[eRoT.] 


Berets a: 4. 
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dat. Formulam talis subjectionis in exemplo Capua supra 
adduximus. Similis est illa populi Collatini: Deditisne vos 
populum Collatinum, urbem, agros, aquam, terminos, delu- 
bra, utensilia, divina humanaque omnia in meam populique 
Romani ditionem ? Dedimus. Et ego recipio. Quo alludens 
Plautus Amphitruone ait (Act. 1. Scen. i. vers. 102, 103): 

*Deduntque se, divina humanaque omnia, urbem, et liberos 

In ditionem atque in arbitratum cuncti Thebano populo. 
Perse hoc vocabant aquam et terram dedere. Sed hee per- 
fecta subjectio est: sunt et alia minus perfect», aut habendi 
modo, aut quoad imperandi plenitudinem, quarum gradus peti 

Libi3 possunt ex his, que supra a nobis dissertata sunt. 

XXXII. Ex delicto subjectio etiam non accedente con- 
sensu nascitur, "quoties qui meruit libertatem amittere, ab eo 
cui pens exigends jus est, in potestatem vi redigitur. Cui 
autem jus sit poons exigends, videbimus infra. Possunt autem 
hunc in modum subjici non singuli tantum privata subjectione : 
^ut Roms qui ad dilectum non respondebant, et incensi: 

Cie pro Cee. postea, et femins, qus» se servo alieno junxissent: sed et populi 


* Dedunique se, divina humanaque — 'E»9 sudev woddovs uà» ésécravov df4i xoA- 
omnia] Id Persm vocabant terram ei xe’ 
Tovs & dyayow (wo), oplow tpyddecOu 


- dvd yxy 
» Quoties qui meruit libertatem amit- Partem igitur nostrum sicelicibus obtrunca- 
tere] Ut socii illi Ulyssis Agyptios runt: 
predati, de quibus Homerus Odyssece E. —— Partem etiam vivos ad opus traxere coactum. 
(vers. 271, 272): Sic Apollinem Jupiter cum in tartarum 


into subjection to one man, or to many, or to another people. We 
have above given the formula of such a subjection, in the case of Capua. 
(B. 1. c. iii. § viii.) So tho formula used in the case of the Collatine 
people: See Livy: to which Plautus alludes. The Persians call this 
presenting earth and water. There are other modes of public subjection 
less perfect, either as to the mode of possessing such subjects, or as to 
the plenitude of authority; the degrees of which may be sought in 
what we have said above (B. I. c. iii.). 

XXXII. Subjection from delict or delinquency, may arise without 
preceding consent, when he who has deserved to lose his liberty is 
reduced by force into the power of him who has a right to punish 
him. Who has the right to punish, we shall hereafter see. (B. rr. 
c. xx. § iii.) And in this way, not only may individuals be reduced 
into private subjection; (as at Rome those who did not appear to 
answer to a charge of delict, and thoso who had made a false return 
of their property; and afterwards, women who had married tho slave 
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publica ex publico delicto. Hoc interest, quod populi servitus 
per se perpetua est, quia successio partium non impedit, quo 
minus unus sit populus. At singulorum servitus ponalis per- 
sonas non egreditur; quia noxa caput sequitur. Utraque au- 
tem servitus, tam privata, quam publica, poonalis esse potest, 
aut perfecta aut imperfecta pro modo meriti et inflictsee pone. 

De servitute vero, tam privata, quam publica, qus» ex jure 
gentum oritur voluntario, infra dicendi erit locus, ubi ad ef- 
fectus belli erit ventum. 


dejicere vellet, exoratus a Latona servi- ^ colaus Damascenus. (pag. 517. Excerpt. 

tuti addixit: habet Apollodorus libro ^ Peiresc.) Apud Wisigotthos multi alio- 

111. (c. 10. § 3). rum criminum damnati, ut ex eorum 
¢ Ut Rome qui ad dilectum non — legibus apparet. 

respondebant| Apud Lycios fures. Ni- 


of another master;) but also peoples might be reduced into publio 
subjection for & public delict. 'There is this difference, that the slavery 
of a people is of itself perpetual, because the succession of parts does 
not prevent its continuing to be one people. But the slavery of indi- 
viduals does not go beyond the person; because the consequences 
of the crime follow the criminal. But both kinds of slavery, public 
and private, may be penal, whether it be perfect or imperfect, accord- 
ing to the nature of the crime and the punishment. 

Of the slavery both private and public which arises from the insti- 
tuted Law of Nations, we shall have an opportunity of speaking hero- 
after, when we come to the effects of war. (B. rrt. c. vii.) 
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CAPUT VI. 


DE ACQUISITIONE DERIVATIVA FACTO HOMINIS, UBI DE 
ALIENATIONE IMPERII, ET RERUM IMPERII. 


I. Ut alienatio fiat, quid re- IX. Infeudationem et oppignora- 


quiratur in dante: tionem sub alienatione con- 

II. Quid in accipiente. tineri. 

III. Imperia alienari posse inter- X. Etiam ad alienandas juris- 
dum a rege, interdum a po- dictiones minores — requiri 
pulo. populi consensum, aut spe- 

IV. Imperium in partem populi cialem, aut per consuetuds- 
alienari parte invita a po- nem. 
pulo non posse. XI. Patrimonium populi a regi- 

V. Nec ipsam partem in se im- bus alienari non posse. 
perium posse alienare, nisi XII. Distinguendas res, que in 
in summa necessitate. fructu sunt patrimonii, a 

VI. Causa diversitatis. rebus patrimonii. 

VIL. Imperium in locum posse XIII. Partes patrimonii oppigno- 

alienari. rari a regibus quatenus pos- 
VIII. Rejicitur sententia, statuens sint, et cur? 
ob utilitatem aut necessita- XIV. Testamentum — alienationis 
tem recte a rege imperii par- esse speciem et juris natura- 
tes alienari. lis. 


I. 1 A m derivativa nostrum fit aliquid facto 

hominis aut legis. Homines rerum domini, ut 
dominium, aut totum, aut ex parte !transferre possint, juris 
est naturalis post introductum dominium: inest enim hoe in 
ipsa dominii, pleni : scilicet, natura. Itaque Aristoteles : Spos 
TOU oikeioy elvat, OTav ep av T( " amaXXor pug au' propri- 
etatis definitio est, ubi penes nos est jus alienandi. Duo 


1 Confer, in hanc rem, PurENDORFIUM nostrum, De Jure Nat. et Gentium, 
Lib. rv. cap. 9. J. B. 


CHAPTER VI. Ofacquisition derivative, by the act of man; and herein 
of the alienation of the Sovereignty, and of its accompaniments. 


I. 1 Things become ours by derivative acquisition, by the act of 
man, or by the act of the law. That those who are the owners of 
things may transfer the ownership, either the whole or in part, is a 
part of Natural Law, when ownership has been introduced: for this is 
& part of the nature of plenary ownership. So Aristotle. 

But two things are to be noticed; one, in the giver, one, in the 
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tamen notanda sunt, alterum in dante, alterum in eo, cui da- Soto Iv. q.& 
tur. In dante, non sufficere actum internum voluntatis, sed ^ 
simul requiri aut verba, aut alia signa externa: quia actus 
internus, ut alibi diximus, non est congruens nature societatis 
humane. 

2 Ut vero traditio etiam requiratur, ex lege est civili: Len. iL 3. 
qu, quia a multis gentibus recepta est, jus gentium improprie " 
dicitur. Sic alicubi usurpatum videmus, ut professio apud 
populum, aut magistratum, et relatio in acta requiratur; que 
omnia ex jure esse civili certissimum est,  Áctus autem vo- 
luntatis, qus signo exprimitur, intelligi debet *voluntatis 
rationalis. 

IL Vicissim in eo, cui res datur, seposita lege civili, 
requiritur naturaliter voluntas accipiendi, cum suo signo: qus 
voluntas ordinarie sequitur dationem, sed potest et prscedere, 
puta si quis quid dari, aut concedi sibi petierat : censetur 
enim durare voluntas, nisi mutatio appareat. Cetera qua 
tum ad juris concessionem, tum ad acceptionem requiruntur, 
et quomodo fieri utrumque possit, infra in capite de promissis 
tractabimus: nam in hoc alienandi et promittendi par est 
ratio, jure quidem naturali. 


* Voluntatis rationalis] Cassiodo- siderat habere judicium. 
rus, 11. 11. Alienatio rerum solidum de- b Alienandi et promittendi par est 


receiver. In the giver an internal act of the will does not suffice; but 
there are required besides, either words or external acts; because a 
mere internal act, as wo have said elsewhere, is not congruous to the 
nature of human society. 

2 That tradition (delivery) also is required, is a matter of Civil 
Law; which, because it is received by many nations, is improperly 
called a part of Jus Gentium. So in other places we find the usage to 
be, that a declaration before the people or the magistrate, or a regis- 
try of the gift, is required ; which it is quite certain are matters of the 
Civil Law. 

An act of the will expressed by a sign must be understood to mean, 
of & rational will. 

II. On* the other side, in him to whom the thing is given, there is 
required, setting aside the Civil Law, by Natural Law, the will of 
accepting, with its sign: which will ordinarily follow the giving; but 
may precede it; as for instance if the receiver had asked that the 
thing be given, or granted: for such a will is supposed to continue to 
exist, except some change appear. 


* See E. M. 609. 
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III. Sicut autem res alie, ita et imperia alienari ?pos- 
sunt ab eo, cujus in dominio vere sunt, id est, ut supra osten- 
dimus, a rege, si imperium in patrimonio habeat: alioquin ‘a 
populo, sed accedente regis consensu; quia is quoque jus 
aliquod habet, quale usufructuarius, quod invito auferri non 
debet. Et hsc quidem procedunt de toto imperio summo. 

IV. In partis alienatione aliud insuper requiritur, ° ut 
etiam pars, de qua alienanda agitur, consentiat, Nam qui in 
civitatem coeunt, societatem quandam contrahunt perpetuam et 
immortalem, ratione partium, que integrantes dicuntur: unde 
sequitur has partes non ita esse sub corpore, ut sunt partes 
corporis naturalis, qus sine corporis vita vivere non possunt, 
et ideo in usum corporis recte abscinduntur. Hoc enim cor- 
pus, de quo agimus, alterius est generis, voluntate contrac- 
tum scilicet; ac propterea jus ejus in partes ex primsva vo- 
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XVI. 
d Ut etiam pars, de qua alienanda 


ratio] Ideoque etiam dona absentibus 
per internuntios mitti possunt, ut Ser- 


vius notat ad illud 1x. Zineidos, Cum 
Jungeret absens. (vers. 361.) 

$ Vide PurENDORBr. Lib. virt. cap. 
5. § 9. et seqq. J.B. 

€ A populo] Bal. et Oldradus in c. 
intellecto. de jurejurando. Idem Bal- 
dus cons. 327. n. 7. Cardinalis Thus- 
chus p. p. conc]. 40. n. 1. et concl. 694. 
Exempla apud Harzum tomo 11. in an- 


agitur, consentiat] Gail. ri. de pace 
publica, c. xv. n. 14. vide Serranum in 
Carolo Sapiente, (Pag. 194. Ed. Paris. 
1627) et eundem in Francisco I. ubi de 
Burgundia sermo. (Pag. 565.) 

e Nisi evidenter se aliter servare non 
possit] Confer qu infra hoc libro c. 
xxiv. § 6. Hac de causa absolutus a 
Spartanis Anaxilaus, qui Byzantium 


no clo Io xxvi. et Guicciardinum libro fame cogente dediderat. Xenophon 


The other things which are required for the conveyance of a right 
and for acceptance of it, and how each may be done, we shall treat of 
below, in the Chapter on Promises: for the right of alienating and 
of promising are the same, at least by Natural Law. 

III. As other things may be alienated, so may Sovereign autho- 
rity, by him who is really the owner, that is, as we have said above 
(1. iii. $ xii.), by the king, if the authority is patrimonial: otherwise, by 
the people, but with the consent of the king; because he too has his 
right, as tenant for life, which is not to be taken away against his will. 
And so much of the whole sovereign authority. 

IV. In the alienation of a part of the sovereignty, it is also ro- 
quired that the part which is to be alienated consent to the act. For 
those who unite to form a State, contract a certain perpetual and 
immortal society, in virtue of their being integrant parts of the 
same; whence it follows that these parts are not under the body in 
such a way as the parts of a natural body, which cannot live without 
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luntate metiendum est, que minime credi debet talis fuisse, 
ut jus esset corpori partes et abscindere a se, et alii in ditio- 
nem dare. 

V. Sic vicissim parti jus non est a corpore recedere, 
*nisi evidenter se aliter servare non possit: nam, ut supra 
diximus, in omnibus iis que humani sunt institut, excepta 
videtur necessitas summa, que rem reducit ad merum jus na- 
ture. Augustinus, De Civit. Dei, Lib. xvin: Jn omnibus Car. 2. 
fere gentibus quodammodo vox nature ista personutt, ut 
subjugari victoribus mallent, quibus contigit vinci, quam 
bellica omnifaria vastatione deleri. Itaque in juramento 
Grecorum, quo Grseci qui se Persis subjecissent devovebantur, Herod. vit 
additum fuit, 47 avayxacQevres’ nisi plane coacti. 

VI. Atque hinc satis intelligi potest, cur hac in re majus 
sit jus partis ad se tuendam, quam corporis in partem: quia 


Historia Greca 1. (o. 3. 812.) Ana- 
stasius Imperator etiam gratias agit pree- 
fectis, qui Martyropolim Persis dedi- 
derant, quia defendi obe Procop. 
7repi xriopdtrey, (Lib. 111. c. 2.) Idem 
Procopius 1v. Gotthicorum : Aime yap 
ovx older :] dpery avvoiki((eaOa:, arei- 
viv ve kal dvópaya0((ec0a. obx  dve- 
Xopevns THs picews’ cum fame habitare 
virtus recusat, nec fert natura, ut iidem 
et esuriant et agant fortiter. (Cap.23.) 
Et apud Annam Comnenam libro v. 


epistola Cephale de Larissa obsessa ad 
Imperatorem Alexium: avayxy $ov- 
Aevovres (xal tl ydp set arpós $óciw 
xal thy éx TaÓT9* TvpavvíÓa roteiv;) 
yusuny éxouev +d dpoópiov wapa- 
Gotvas "ois éykeiuévois kal. davepwe 
dxoxviyovcw? — Necessitati | servientes 
(quid enim contra vim nature agi po- 
test ?) constituimus oppidum tradere iis, 
qui nos non obsident tantum, sed, quod 
oo est, sirangulant. (Cap. 


the life of the body, and therefore may rightly be cut away for the 
utility of the body. The body of which we speak is of another kind, 
namely a voluntary combination. And thus its right over its parts is 
to be measured by its primeval will; and this must not be supposed 
to have been such that the body should have tho right of cutting 
off parts from itself, and giving them into the authority of another. 

V. Andin like manner on the other hand, a part has not a right 
to withdraw from the body, except evidently it cannot otherwise pre- 
serve itself: for, as we have said, in every thing of human institution 
the case of extremo necessity is to be excepted, which reduces the matter 
to mere Natural Law. So Augustine. So in the oath of the Greeks, 
in which those who had submitted to the Persians were devoted to 
severe punishment, with the reservation, Except they had been plainly 
compelled. 

VI. And hence it may be sufficiently understood, why, in this 
matter, the part has a greater right to protect itself than the body has 
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pars utitur jure *quod ante societatem initam habuit, corpus 
non item. Nec dicat mihi aliquis, imperium esse in corpore 
tanquam in subjecto, ac proinde alienari ab eo posse ut domi- 
nium. Est enim in corpore, ut subjecto adsequato, non divisi- 
biliter in plura corpora, sicut anima est in corporibus perfectis. 
Necessitas autem, que ad jus nature rem reducit, hic locum 
habere non potest; quia in eo jure nature usus quidem com- 
prehendebatur, ut esus, detentio, que sunt naturalia, at non 
alienandi jus, quod facto humano introductum est, atque ideo 
inde mensuram accipit. 

VII. At imperium in locum, id est, pars territorii, puta 
non habitata aut deserta, quo minus a populo libero alienari 
possit, aut etiam a rego, accedente populi consensu, quid ob- 
Stet, non video: nam populi pars, quia liberam habet volun- 
talem, jus quoque habet contradicendi: at territorium, et 
totum, et ejus partes sunt communia populi pro indiviso, ac 
proinde sub arbitrio populi. At imperium in populi partem 
si alienare populo non licet, ut jam diximus, multo minus regi 


* Argumentum istud, ut et sequens, summa necessitat urgente, partem ali. 
nititur rationibus non minns falsis, quam — quam, non quidem alienare, ipsa invita, 
subtilibus: ut ostendimus in Notis nos- — sed deserere, ita tamen ut sinat eam, si 
tris Gallicis. Omnino potest Civitas, possit, suis ipsius viribus sese tueri et 





over a part*; because the part uses a right which it had before the 
society was formed, and the body does not. Nor must any one say 
to me that the sovereignty resides in the body as an attribute in its 
gubject, and therefore may be alienated by it as ownership may. For it 
resides in the body as in an adequate subject, not divisible into seve- 
ral bodies, as the soul or life resides in perfect bodies. But the 
necessity which reduces the thing to Natural Law cannot have place 
with regard to the body: for in Natural Law, some things are com- 
prehended, as consuming a thing by eating, and retaining possession 
of a thing, which are natural operations; but not alienation, which is 
introduced by the act of man, and takes its measure from that. 

VII. But sovereignty over a locality, that is, a part of the terri- 
tory, say an uninhabited or deserted part, may, so far as I see, be alien- 
ated by a free people, or by the king with the consent of the people. 
For & part of the people, because it has free will, has also the right of 
refusing consent; but the territory, both the whole and its parts, are 


* Gronovius, in his Notes, is very impatient of this discussion of Grotius, and 
says that it tends to make the claims to kingdoms eternal: as when the French 
deny that Francis the First, as a captive, could cede to Charles the Fifth the ings 
dom of Naples, the dukedom of Savoy, and the Belgian provinces. 
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imperium etsi plenum habenti, attamen non plene, ut supra 
distinximus. 

VIII. Quare subscribere non possumus jurisconsultis, Belluga in 
qui ad regulam de non alienandis imperii partibus adjiciunt Rub. 8p. 
exceptiones duas, de publica utilitate, et de necessitate: nisi deCwrt de 
hoc sensu, ut ubi eadem est utilitas communis, et corporis, col, 6. Foun. 
et partis, facile ex silentio etiam non longi temporis, con-i^4 ^"^. 
sensus et populi, et partis intervenisse videatur, facilius vero 
si etiam necessitas appareat. At ubi manifesta est in contra- 
rium voluntas, aut corporis, aut partis, nihil actum debet 
inteligi, nisi, ut diximus, ubi pars a corpore coacta est ab- 
scedere. 

IX. Sub alienatione merito comprehenditur et infeu- 
datio, sub onere commissi ex felonia aut deficiente familia. 

Nam et hec ent conditionalis alienatio. Quare videmus a Ergo a i». 


pluribus populis firritas habitas ut alienationes, ita infeuda- Buch. i 
tiones regnorum, quas populis inconsultis reges fecerant. Po- P» "* 


pulum autem consensisse intelligimus, sive totus colit, quod Monsire in 
Guicc. lib. 
xvi. 
defendere. Hac ratione sequale jus est ! Irritas habitas ut alienationes, ita 


utrimque, ut esse debet. Sed fusius id — infewdationes] Et remissiones homagii. 
omne exposuimus in dictis Notis. J.B. Vide Cromerum Polonicorum xxv. 


common to the people, pro indiviso, as a whole, and therefore subject 
to its will. But if à people cannot alienate the sovereignty of a part 
of the people, as we have said, much less can a king, though having 
full sovereignty, but not in a full manner, according to the distinction 
explained above. 

VIII. Wherefore we cannot agree with jurists who, to the rule of 
not alienating the parts of the empire, add two exceptions, public 
utility, and necessity; except in this sense, that when the common 
utility of the body and of the part is the same, the consent both of 
the people and of the part may seem, even by a silence of no long time, 
to be given; and more easily still, if necessity appear. But when the 
will, either of the body or of a part, is manifestly on the contrary side, 
nothing ought to be understood as done, except, as we have said, when 
a part is compelled to secede from the body. 

IX. Under alienation is rightly comprehended also infeudation, 
giving the kingdom as a fief to a superior, with the power of taking 
possession of it if the holder commit felony, or if his family fail*. 
And hence we see that by most peoples, infeudations, as well as 
alienations, are held void when made by the kings without consulting 


* As king John of England executed an infeudation of his kingdom to the 
Pope. Gronov. 
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olim apud Germanos et Gallos fieri solebat, sive per legatos 


partium integrantium mandatu sufficiente instructos. 
facimus et quod per alium facimus. 


€ Nam 
Sed nec piguori dari 


pars imperii poterit, nisi consensu simili: non ea tantum ex 
causa, quod ex pignoris datione sequi alienatio soleat, sed 
quod et rex teneatur populo ad exercendum per se summum 
imperium, et populus partibus suis ad conservandum hoc 
exercitium in sua integritate, cujus rei gratia in societatem 


civilem coitum est. 


X. Minores vero functiones civiles quo minus populus 
etiam jure hereditario possit concedere nihil obstat, cum ea 
corporis summique imperii integritatem nihil imminuant. In- 
consulto vero populo rex id non potest, si maneamus intra 
terminos naturales: quia juris temporarii, quale est regum 
electorum, aut lege succedentium ad imperium, *effectus nisi 


pariter temporarii esse non possunt. 


& Nam facimus et quod per alium 
facimus] Sic in Imperio Germanico in 
alienationibus Electorum consensus ex 
more et pactis pro consensu est ordinum. 
[De eo non adsentiuntur Recentiores et 
optimi Scriptores, qui Jus Publicum 
Germanicum exponunt. J.B. 

* Ratio ista non usquequaque vera 
est. In eo res vertitur, an Populi con- 
sensus heic juste preesumi queat. Sed 


Potuit tamen populi 


de hoc diximus in Notis Gallicis ad 
hunclocum. J. B. 

b Oppida aut regiones totas) Uta 
Dario Sylosonti urbem et insulam Sa- 
miorum. [Exemplum istud non quadrat. 
Darius expulit tantum Meandrium, qui 
regnum occupaverat, excluso Sylosonte, 
Polycratis fratre. Vide HERODOTUM, 
Lib. 111. cap. 139. ef seqq. Sed idem 
Darius principibus viris, quos secum ex 


the people. The consent of the people is understood to be given, 
whether it meet as à whole, which was formerly the usage among the 
Germans and Gauls, or by certain representatives of the integrant 
parts, invested with sufficient powers. For what we do by others we 
do ourselves. Nor can a part of the empire be oppignerated or put in 
pawn, except with similar consent; not only because oppigneration is ' 
commonly followed by alienation, but also, because the king is bound 
to the people to exercise the sovereign authority himself, and the 
people is bound to its parts to preserve this exercise in its integrity; 
for which purpose the members of the civil society came together. 

X. To concede subordinate civil functions to persons, even with 
the right of hereditary succession, is what a people may do; since such 
concessions do not trench upon the integrity of the body politic and 
the sovereignty. But the king cannot do this without consulting the 
people, if we confine ourselves within the limits of Natural Law: for 
a temporary right, such as that of an elective or hereditary king, can 
only have temporary effects. But this right may be given to kings, 
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ut expressus consensus, ita tacitus consuetudine introductus, 
qualem nunc passim vigere cernimus, id jus regibus tribuere. 
Eo jure usos olim reges Medos et Persas, "oppida aut re- 
giones totas perpetuo jure tenendas donasse, passim in histo- 
riis legimus. 
XI. !Patrimonium quoque populi, cujus fructus desti- Alberici c. 
nati sunt ad sustentanda reipublice; aut regis dignitatis onera, Zwrovr. . 
5ka regibus alienari, nec in totum, nec in partem potest, Nam 5D. qed 


et in hoc jus majus fructuario non habent. Nec admitto ex- de Ere 


ceptionem, si res modicum valeat, quia quod meum non eat, Yon; "TON 
ejus nec exiguam partem alienare mihi jus est: sed in rebus sy. "Boni 
modicis, quam in magnis, consensus populi ex scientia et ex 4». 4x 
silentio facilius preesumitur. Quo sensu et ad res patrimonii 

publici aptari possunt, que de necessitate et utilitate publica, 

in alienandis i imperii partibus, supra diximus, tantoque magis, 

quia momenti minoris res hic vertitur. Est enim patrimonium 


imperii causa constitutum. 


Jonia et 7Eolide duxerat, singulis ipsa- 
rum urbium, quibus eos prefecerat, 
perpetua dedit imperia, referente Conn. 
NEPoTE, Themist. c. 10. J. B.] 

! Patrimonium quoque populi, cujus 
fructus sunt destinati ad sustentanda 
reipublice aut regie dignitatis onera) 
Veteres Greeci reuévn vocabant partem 
agri publici concessam regibus.  Ex- 


lerophonte apud Lycios Iliados Ct. (vers. 
194) de Meleagro lliados x. (vers. 573) 
de Glauco Lycio Iliados u. ubi scho- 
liastas vide. (vers. 313.) 

5 Confer PuFENDORFIUM nostrum, 
De Jure Nat. et Gent. Lib. vit. cap. 5. 
$8.et 11. J. B. 

k A regibus] Sine ordinum consensu, 
Exemplum apud Thuanum libro Lxrr. 


empla habes apud Homerum de Bel- in anno cloIcuxxvit. 


not only by express consent, but by tacit assent introduced by usage, 
such as we now see commonly prevail. And so we perpetually read 
in history of the Median and Persian kings giving towns or provinces 
as possessions to be held for ever. 

XI. The patrimony of a people, the produce of which is destined 
to support the burthens of the republic or of the royal dignity, may not 
be alienated by kings, neither in the whole nor in part. For in this 
too they have only a life interest. Nor do I admit the exception, If it 
be a thing of small amount; for of what is not mine, I may not alien- 
ate even a small part. But in things of small amount, the consent of 
the people may be presumed from its knowledge and silence, rather 
than in great matters. In which sense we may also apply what we 
have said above on the subject of alienating the parts of the sove- 
reignty, to the case of the public patrimony; and the more, inasmuch 
asa matter of smaller amount is here involved: for the patrimony is 
constituted (not on its own account but] for the sake of the State. 
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XII. Sed in eo falluntur multi, quod res, quz in fructu 
sunt patrimonii, cum rebus patrimonii confundant. Sic jus 
alluvionum in patrimonio esse solet, ipsee res quas fecit alluvio 
in fructu: jus vectigalia exigendi in patrimonio, pecunia ex 
vectigalibus procedens in fructu: jus confiscandi in patrimonio, 
fundi confiscati in fructu. 

XIII. — Partes autem patrimonii pignori opponi ex causa 
possunt a regibus, qui plenum habent imperium, id est, qui jus 
habent ex causa tributa nova indicendi. Nam sicut populus 
tributa ex causa indicta solvere tenetur, ita et rem ex causa 
pignori oppositam luere. Luitio enim ista tributi qusedam est 
species. Est autem populi patrimonium regi, pro debitis po- 
puli, pignoris jure obligatum. Potest autem pignori dari 
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- etiam res mihi pignorata. Quse autem dicta sunt a nobis hac- 


tenus, ita locum habent nisi lex imperio addita, aut regis, aut 
populi potestatem magis aut auxerit aut contraxerit. 

XIV. 1 Illud quoque sciendum est, cum de alienatione 
agimus, sub eo genere nobis etiam testamentum comprehendi. 


© Confer que diximus ad Purxx- 
DORFIUM nostrum, De Jure Nat. ei 
Gent. Lib. rv. cap. 10. prsesertim in al- 
tera Editione. J.B. 

V Gen. xv. 2) Habesapud Sophoclem 
Trachiniis (vers. 1164) testamentum 
Herculis, apud Euripidem Alcestidis, 


Odyssee p. (vers. 79) Telemachi do- 
nationem mortis causa, qus et ipea 
testamentum quoddam est. Est apud 
Homerum etiam voluntas ultima de re- 
bus agendis ut ex Andromaches et 
Penelopes verbis ostendit Plutarchus. 
[De Pocsi Homer. p. 74. Ed. Barnes. | 


(Alc. 283. et segq.) et apud Homerum lia veterum testamentorum exempla 


XII. But many persons run into error by confounding the annual 
income of the patrimony with the patrimony itself. Thus the right 
to alluvial accession generally belongs to the patrimony; the things 
alluvially added are part of income; the right of receiving the taxes 
is in the patrimony; the annual produce of the taxes is income; the 
right of confiscation is in the patrimony; the property confiscated is 
income. 

XIHL But the parts of the patrimony may be oppignorated, for 
cause arising, by kings who have plenary sovereignty; that is who 
have the right, for cause arising, of imposing new taxes. As the people 
is bound to pay taxes imposed for good cause, so is it to loose a thing 
pawned for good cause: for such loosing of a thing pawned is a sort of 
tax. And the patrimony of the people is [in this case] pledged to the 
king for the debts of the people. And I may oppignorate things 


pledged to me. 
What wo hare hitherto said holds, except there be a law, besides 
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Quanquam enim testamentum, ut actus alii, formam certam Arist. li. Pol 
accipere possit a jure civili, ipsa tamen ejus substantia cognata ' 
est dominio, et eo dato juris naturalis. Possum enim rem 
meam alienare non pure modo, sed et sub conditione; nec 
tantum irrevocabiliter, sed et, revocabiliter, atque etiam retenta 
interim possessione et plenissimo fruendi jure.  Alienatio au- 
tem in mortis eventum, ante eam revocabilis, retento interim 
jure possidendi ac fruendi, est testamentum. — Vidit hoc recte 
Plutarchus, qui cum a Solone dixisset permissam civibus testa- Vi. Solon. | 
menti factionem, addit : 7a Xp'inara, kT5uaTa TOV €xOvToV 
eroingey’ effecit, ut res cuique eue propria et in pleno do- 
minio essent. Quintilianus pater in declamatione: Potest pea.sotnit. 
grave videri etiam ipsum patrimonium, si non integram 
legem habet, et cum omne jus nobis in id permittatur viven- 
tibus, auferatur morientibus. Hoc jure Abrahamus, si sine 
liberis decessisset, res suas Eliezero relicturus fuerat, ut indi- 
cat locus 'Gen. xv. 2. 

2 Quod vero alicubi externis testamentum facere non 


attulimus supra libro 1. cap. 3. $ 12. in 
textu et annotatis. Hebreis usitata 
testamenta apparet Deut. xxi. 16: Sira- 
chida capite xxxiii. 25. [In testamento 
Herculis et Alcestidis, quod vocat Auc- 
tor noster, nil de bonis statuitur: sed 


est donatio quedam mortis caussa, in 
Alcestide EvR1PIDIS; non quidem ab 
ipsa Alcestide facta, sed ab Hercule, 
vers. 1020. et seqq. quam etiam Auctor 
pro exemplo adfert, in Sparsione Florum 
ad Jus Justinian. pag. 36. unde forte 


tantum mandata quedam dantur. At orta confusio. J. B.] 


the general condition of sovereignty, either enlarging or contracting 
the authority of the people or of the king. 

XIV. 1 Also we must observe that when we speak of alienation, 
we include, in that class of processes, testamentary dispositions. For 
though a testament, like other acts, may assume a certain form by the 
Civil Law; yet its substance has a close affinity with ownership, and 
thus, is under Natural Law. For I may alienate my possession, not 
only simply, but also under condition; not only irrevocably, but revo- 
cably, and even retaining in the mean time possession and the fullest 
_ power of enjoying it. But alienation under condition, namely the con- 
dition of my death, and revocable before that event, while I retain 
possession and enjoyment in the mean time, is a Testament. So Plu- 
tarch, speaking of Solon’s granting the Athenians permission to make 
a will, adds, in order that every one might have full ownership over 
his own property. So Quintilian. So Abraham if he had died with- 
out children, would have left his property to Eliezer. Gen. xv. 2. 

2 The law that in some places strangers are not allowed to make 
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conceditur, id non est ex jure gentium, sed ex jure proprio 
ilius civitatis, et, ni fallor, ab illa veniens zetate, qua externi 
quasi pro hostibus habebantur: itaque apud moratiores popu- 
los merito exolevit. | 


Wills, is not a part of Jus gentium, but of the peculiar law of such 
States; and ifI am not mistaken, proceeding from that period when 
strangers were looked upon as enemies; and therefore it has deserv- 
edly fallen into disuse among the most civilized nations. 


I. 


IIT. 


VIL 


CAPUT VII. 
DE ACQUISITIONE DERIVATIVA, QU FIT PER LEGEM, 


Leges civiles quasdam 
injustas esse, ac proinde 
dominium non trans- 
Serre, ut qua naufrago- 
rum bona fisco addicunt. 
Lege nature rem ac- 
quiri ei, qui alienum 
accepit ad debiti sui con- 
secutionem : quod quan- 
do locum habeat. 

Origo successionis ab in- 
testato quomodo @ na- 
tura. 

An aliquid de bonis pa- 
rentum liberis debeatur 
jure nature, per dis- 
tinctionem explicatur. 
In successione liberos de- 
J'uncti parentibus pre- 
Jerri, et cur. 

Origo vicarie  succes- 
sionis, que reprosenta- 
tio dicitur. 

De abdicatione et exhe- 
redatione. 

De jure liberorum na- 
turalium. 

Liberis deficientibus, ubi 
nec testamentum, nec 
lex certa exstant, bona 
avita deferenda his, a 
quibus venerunt, aut eo- 
rum liberis. 

Bona noviter questa 
prozimis. 

Legum circa successiones 
diversitas. 

In regnis patrimoniali- 
bus qualis sit successio. 
Si ea regna sint. indi- 
vidua, preferri mazi- 
mum natu. 


XIV. 


UBI DE SUCCESSIONIBUS AB INTESTATO. 


Regnum ex populi con- 
sensu hereditarium in 
dubio individuum esse. 
Non durare ultra pos- 
teros primi regis. 

Non pertinere ad liberos 
naturales tantum. 

In eo mares proferri 
J'eminis in eodem gradu. 


. Inter mares proferri 


natu maximum. 

An tale regnum pars sit 
hereditatis. 

Prasumi in regno talem 
successionem institutam, 
qualis in aliis rebus in 


Sive feudale. 

S'uccessio linealis cogna- 
tica qua sit, et qualis in 
ea transmissio juris. 


. Successio linealis agna- 


tica qualis. 


. Successio qua semper re- 


spicitur proximitas ad 
primum regem. 

An  exheredari — possit 
filius, ne in regnum suc- 
cedat. 


. 4n abdicare quis reg- 


num possit pro se et pro 
liberis. 


. Judicium proprie dic- 


tum de successione, nec 
regis esse, nec populi. 


. Filium, qui ante patris 


regnum matus est, post 
nato provferendum. 
Nisi alia lege delatum 
regnum appareat. 
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XXX. An nepos ez filio priore — XXXIII. An nepos ez filio pro- 
filio posteriori prafera- Jeratur flie regis. 
tur, per distinctionem XXXIV. An minor nepos ex filio 
explicatur. nepoti majori ex filia. 
XXXI. Item an minor frater XXXV. An neptis ex majore filio 
superstes regis majoris proferatur filio minori. 
Jratris flio prayferendus XXXVI. An filius sororis prafe- 
sit. rendus flic fratris. 
XXXII. An fratris filius regis — XXXVII. An filia fratris majoris 
patruo projferatur. fratri minori. 


I. I quse fit acquisitio derivativa, sive alienatio, fit aut 

lege naturse, aut lege gentium voluntaria, aut lege 
civil. De lege civili non agimus, id enim infinitum foret, et 
precipus de bellis controversie ex lege civili non definiuntur. 
Tantum notandum est *leges quasdam civiles esse plane injus- 


, tas, ut que bona naufragorum fisco addicunt. Nulla enim 


* Leges quasdam civiles] Ut olim 
apud Anglos, Armoricos, Siculos. Ve- 
teris talis legis in Grsecis mentio apud 
Sopatrum et Syrianum in Hermogenem. 
(Els ordoas, pag. 107. Ed. Venet. 
1509.) Christianus rex Danis, lege de 
naufragorum bonis confiscandis abro- 
gata, dicebat sibi periisse annua c. au- 
reorum milla; meminit et Brigitta 
mali hujus moris vii, 6. et Speculum 
Sazonicum 11. 29, de Dania agens, et 
c. Excommunicationis, de raptoribus. 
Tum vero Crantzius Vandalicorum 
xu. 40. xiv. 1: Cromerus Polonico- 
rum XXL. (pag. 509. Ed. Basil. 1555.) 

b Spoliare quod genus est mefas] 
Adde I. nequid 7. D. de incendio, 
ruina, naufragio, Nicetas Choniates in 
Andronici imperio vocat é0oe dAoya- 
Ta'ov, (Lib. 11. cap. 3): vide et Cassio- 


dorum rv. 7. Quid in mentem venit 
Bodino, ut talia defenderet? idem sci- 
licet qui Papinianum reprehendit, quod 
mori quam conscientiam ledere malu- 
erit. [At vero Bodinus occupationem 
bonorum naufragio amissorum, vocat 
barbarum quid, et crudelitatem tum in 
cives, tum in peregrinos, Lib. 1. cap. 10. 
de Republ. Edit. Latin. Francof. 1622, 
ubi hzc addit: Jus queris ? Error jus 
J'acit : at si non peccatur errore, sed 
scientia, scelus est, quod erroris specie 
pretenditur. Pag. 267. Quod spectat 
Papinianum, ait Bodinus, illum Jctum 
Jortiter magis, quam sapienter, egisse: 
qua de caussa ita statuat, videre poteris 
Lib. 111. c. 4. pag. 458, 459. J.B.) 

! Ejeci hinc voces istas, [id quod 
meum nondum est, sed mihi dari debet, 
aut] que, quamquam in omnibus Edd. 


CnaPTER VII. Of the derivative acquisition which takes place by 
Law; and herein of succession to intestate property. 


I. The derivative acquisition or alienation which takes place by 
Law, takes place either by the Law of Nature, or by the instituted Law 
of Nations, or by the Civil Law. Of the Civil Law we do not treat, for 
to do so would be an infinite task; and the principal controversies 
concerning war are not defined by the Civil Law. Only this we 
may note, that some civil laws are manifestly unjust: as those which 
confiscate goods thrown on shore by shipwreck. For without any 
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causa precedente probabili, dominium alieui suum auferre 
mera injuria est, Bene Euripides Helena (vers. 456): 

Navayós qx, £évos, dovAnroy yévos. 

Sum naufragus, "spoliare quod genus est nefas. : | 
Quod enim jus habet fiscus (verba sunt Constantini) in aliena eed 
calamitate, ut in re tam luctuosa compendium sectetur ? 
Dion Pruswensis oratione vir. de naufragio locutus: uy «ydp p. wo». 
ein wrote, à Zev, Aa[Jeiv pnoe kepódvat K€ poos TOLOUTOY aTro 
avOpwrwv dvatuxias’ Absit, o Jupiter, ut lucrum captemus 
tale ex hominum infortunio. 

IL. 1 Lege nature, que ex ipsa dominii natura ac vi 
sequitur, dupliciter fit alienatio, expletione juris et successione. 
Expletione juris fit alienatio, quoties !loco rei mes, aut mihi 
debite, cum eam ipsam consequi non possum, ^aliud tantun- 
dem valens accipio ab eo qui rem meam detinet, vel mihi 


erant debitores, non solum rerum, sed et 


legantur, omnino abundant, et sermo- 
vite suc. Tertullianus idem tractans 


nem admodum hiulcum efficiunt. Nimi- 


rum, ut mihi videor probabiliter conji- 
cere, Auctor statim voluerat dicere, loco 
illius, quod meum est, vel quod meum 
nondum est, sed mihi dari debet, etc. 
Postea animadvertit, brevius dici posse: 
loco rei mee, aut mihi debite : quum 
igitur brevitatis esset studiosissimus, ita 
quoque mutavit ; sed oblitus est delere 
nonnulla ex iis que jam scripserat, et 
que forsan etiam fusius concepta erant. 
Vide infra, Lib. 111. cap. xix. S 15. ubi 
plane eodem modo loquitur, dum huc 
remittit. J. B. 

c Aliud tantundem valens] Vide que 
infra libro 111. c. vii. § 6. Sic ipso na- 
ture jure defendit Hebreos Irensus, 
(Lib. 1v. c. 49. Mass. 30), quod in com- 
pensationem opere res ZEgyptiorum 
ceperint. A gyptii enim, inquit, populi 


secundo adversus Marcionem (Cap. 20): 
Reposcunt /7Egyptii de Hebraeis vasa 
aurea et argentea. Contra, Hebrai mu- 
tuas petitiones instiluunt, allegantes sibi 
mercedes restitui oportere illius operarie 
servitutis : et ostendit minus multo ex- 
actum quam debebatur. [Adde Crz- 
MENT. ALEXANDER. Strom. Lib. 1. c. 23, 
p. 415. Ed. Oxon.) Cum his coherent 
ea, que dicentur libro 111.c.11. [De- 
levi, quod jam in contextu positum, 
repetierat heic Auctor, exemplum He- 
sionei, ex Diop. SicuLo petitum : ubi 
tamen, pro ‘Horoveis, legendum ‘Hio- 
veds, Eioneus, ut ad Hygin. Fabul. 155, 
observavit Munckerus, et dudum antea 
observaverat Meziriacus, in Ovidii Epist. 
p. 151. T. 1. nupers Edit, J.B.] 


probable preceding cause, to take away from any one his right to his 
own property is mere wrong. So Euripides, Constantine, Dio Pru- 
sreensis. [See.] 

II. 1 By the Law of Nature, which follows from the nature and 
force of ownership, alienation is made in two ways, by legal compen- 
sation and by succession. 

Alienation takes place by legal compensation, as often as, in the 
place of a thing which is mine or is owing to me, when I cannot ob- 
tain the thing itself, I receive another thing of the same value from 
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debet. Nam justitia expletrix, quoties ad idem non potest 

pertingere, fertur ad tantundem, quod est morali s&stimatione 
8ylv.in7«*. idem. Dominium autem hoc modo transferri probatur a fine, 
«1$" qus in moralibus optima est probatio. Neque enim juris mei 

explementum consequi potero nisi dominus fiam. Frustra 

enim erit rei detentio, si ea uti pro arbitrio non possum. An- 
Lib. iv. 71. p. tiquum hujus rei exemplum est in historia Diodori; ubi Hesio- 
189. : : : 

neus, pro his quee filis suse ab Ixione promissa non preesta- 

bantur, equos ipsius accipit. 
L. &. D. de 2 Legibus quidem civilibus scimus vetitum esse sibi jus 
dicere; adeo quidem ut vis dicatur, si quis quod sibi. debitum 
est manu reposcat, et multis in locis jus crediti amittat qui id 
vil byw, fecerit. Imo etiamsi lex civilis hoc non directe prohiberet, ex 
Thon, 3,2. ipsa tamen judiciorum institutione sequeretur hoc esse illici- 
tum. Locum ergo habebit quod diximus ubi judicia continue 
cessant; quod quomodo contingat explicavimus supra: ubi 
vero momentanea est cessatio, licita quidem erit acceptio rei, 
L.M.C.de puta si alioqui nunquam tuum recuperare possis, aufugiente 
rac ir Pe ? Modo scilicet ille, a quo petitur, ^ debitm, aut mstimationis ejus, ita ut fac- 
Jin. D. adi. sciat, aut scire possit, se debere quod — tum a Debitore in jure probari non pos- 
Anno petitur. Deinde frustra hoc fieret, si set. J. B. 


Creditor non inveniret rationem clam 3 In toto isto argumento confer Pv- 
consequends, sine ullius injuria, rei FENDORFIUM, De Jure Nat. et Gent. 





him who detains or owes what is mine. For expletory justice, when 
sho cannot restore the same thing, has recourso to a thing of tho 
samo value, which is in moral estimation the same. That the owner- 
ship is transferred in such cases, is proved by the end of the pro- 
cedure, which in moral cases is tho best proof. For I cannot 
obtain compensation for my right, except I become the owner. My 
detention of the thing is of no uso, if I cannot use it as I choose. So 
in Diodorus, Hesioneus took tho horses of Ixion, as compensation for 
what he promised his daughter and did not give. 

2 By the Civil Law indeed, it is, as we know, forbidden to 
execute justice for one's self; so that it is called violence, if any 
one take by act what is owing to him; and in many places ho loses 
the right of a creditor who does so. And indeed if the Civil Law 
did not directly prohibit this, it would follow from the institution of 
judicial tribunals that it is unlawful. Therefore the rule that we 
have laid down holds, when the course of regular justice is con- 
tinuously interrupted, as we have explained above, (t. iii. 2). When 
the interruption is momentary, the taking of the thing will be 
lawful, in case you cannot otherwise recover what is yours; for 
example, if your debtor be running away. But the establishment of 
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forte debitore. Sed dominium a judicis addictione erit exspec- 
tandum, quod fieri solet in repressaliis, de quibus infra erit Bart. i tr. 
agendi locus. Quod si jus quidem certum sit, sed simul mo- 9. — 
raliter certum, per judicem juris explementum obtineri non 

posse, puta quia deficiat probatio; in hac etiam circumstantia 
cessare legem de judiciis, *et ad jus rediri pristinum verior 
sententia est. 

III. Successio ab intestato que dicitur, 3posito dominio, soto de Just 
remota omni lege civili, “ex conjectura voluntatis naturalem at dg 66 
habet originem. Nam quia dominii ea vis erat, ut domini 
voluntate transferri in alium posset, etiam mortis causa, ac re- 
tenta possessione, ut supra diximus; si quis voluntatis sus 
nullam edidisset testationem, cum tamen credibile non esset 
ejus eum mentis fuisse, ut post mortem suam bona occupanti 
cederent, sequebatur ut ejus esse bona intelligerentur, cujus ea 
esse voluisse defunctum maxime erat probabile, Defunctorum 
voluntatem intellexisse, inquit Plinius junior, pro jure est. Lib. tv. Ep. 


Creditur autem in dubio id quisque voluisse quod sequissimum Ey dt a Lib. 


Lib.iv. cap. 11. J. B. quoniam creditur paterfamilias sponte 

4 Ez conjectura voluntatis natura- sua his relinquere legitimam heredita- 
lem habet originem] Ideo fideicommissa _ tem, ait Paulus L. conficiuntur. 8. $1. D 
dari possunt ab intestato succedentibus, — de Jure Codicillorum. 


ownership must be waited for till the Judge assigns it, as is usual in 
reprisals ; of which we shall hereafter treat. But if the right be 
certain, and at the same time it be morally certain that compensa- 
tion cannot be obtained from the judge; for example, for want of 
proof; the truer opinion is, that under the circumstances, the law 
concerning the tribunals ceases, and the matter reverts to tho pris- 
tine rule. 

III. Succession to intestate property, setting aside the Civil 
Law, has its natural origin in the conjecture of the will of the last 
possessor. For inasmuch as the force of ownership was such that 
the property might, by the will of the owner, be transferred to 
another, even on account of approaching death, and with possession 
retained, as we havo said before; if any one has made no manifesta- 
tion of his will, and yet it be not credible that he was so minded that 
his property should after his death come into the hands of any 
one who should take possession of it; it followed that the pro- 
perty should belong to him to whom it was most probable that 
the defunct person wished it to belong. As Pliny says, It is a rule 
of law to understand the will of persons defunct. And in a doubt- 
ful case, every one is supposed to have willed that which is most 
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atque honestissimum est. In hoc autem genere prima est 
causa ejus quod debetur, proxima ejus quod etsi non debetur, 
officio congruit. 

IV. 1 Disputant Jurisconsulti, an alimenta a parentibus 
liberis debeantur? Nam quidam sentiunt esse quidem natu- 


- rali rationi satis consentaneum, ut a parentibus alantur liberi, 


debitum tamen non esse. Nos omnino distinguendum arbitra- 
mur *in voce debiti, quod stricte interdum sumitur pro ea ob- 
ligatione, quam inducit jus expletorium ; interdum laxius, ut 
significet id quod nisi inhoneste omitti non potest, etiamsi ho- 
nestas illa non ex justitia expletrice, sed ex alio fonte profi- 
ciscatur. Est autem id de quo agimus (nisi lex aliqua humana 
accedat) debitum illo sensu laxiore. Ita accipio quod dixit 
Valerius Maximus: Parentes nos alendo, inquiens, nepotum 
nutriendorum debito alligarunt. Et Plutarchus in libello ele- 
gantissimo de prolis amore: ot maides ws oceiAgua Tov kAg- 
pov exdeyouevor’ * liberi hereditatem ut sibi debitam exspec- 
tant. Quia dat formam, dat que ad formam sunt necessaria, 
dictum est Aristotelis: quare qui causa est ut homo existat, is 
quantum in se est, et quantum necesse est, prospicere ei debet 
de his que ad vitam humanam, id est, naturalem ac socialem, 
nam ad eam natus est homo, sunt necessaria. 


* Distinguendum potiusinter tempus, 
quo liberi non possunt sibi ipsi alimenta 
queerere, et tempus, quo id possunt. 
Priori tempore, omnino et ex jure stric- 
to parentes liberos alere tenentur: pos- 
teriori, non ita tenetur, sed nemo est 
tamen, cui potius de alimentis prospi- 
oere, et bona sua etiam, vel saltem ma- 
jorem partem, relinquere eos honestum 
sit, J. B. 

€ Liberi hereditatem ut sibi debitam 


exspectant] Julianus Caesaribus araicí 
T€ Yap voutpov émitpéwew ds Óiado- 
xas* ZEquum, liberis hereditatem relin- 
qui. (pag. 334 p. Edit. Spanhem.) Etiam 
filiabus, quasjuxta filios heredes paren- 
tum fuisse more antiquissimo testatur 
Jobi historia in fine. Hanc squitatem 
respiciens Augustinus, ne ab ecclesia 
quidem recipi vult bona eorum, qui libe- 
ros suos exheredabant. Loca sunt libro 
I. de Vita Clericorum, (cap. 3) et sere 


equitable and proper. And in this case, tho first claim is that which 
is strictly due; the next that which, though not strictly due, is con- 


formable to duty. 
IV. 


1 Jurists dispute whether children have a right to aliment 


from their parents. For some are of opinion that it is indeed 
agreeable to natural reason that children should be supported by 
their parents, but that it is not a debt or due. We make a dis. 
tinction as to the word debt or due; which strictly taken, is sometimes 
taken for the obligation introduced by expletory jus; but sometimes, 
moro laxly, that which cannot be decently omitted, though that de- 


357 


Car. VII.] QUZE FIT PER LEGEM, ETC. 


2 Ea de causa, instinctu scilicet naturali, cetera quoque 
animantia proli sus, quantum necesse est, alimenta suppedi- 
tant. Unde Apollonius Tyanzus quod ab Euripide erat dic- Philost. in 
tum, (Androm. vers. 418): 14, 15. 
"'Amact: 8 dvÜporrouw 4 Nrvxr) rékva. 
Cunctis hominibus liberi vita altera. 


Ita emendabat : 

"Aract 8€ (aotow 4 yvy?) rékva. 

Animantibus quasi vita sunt partus sui: 
Plurimis sane allatis argumentis fquibus insitum huno affectum 
probat, qua videre est apud Philostratum libro vir. capite sep- cap. 14, 15 
timo et octavo: cum quo loco optime consentit is qui est apud 
Oppianum de venatu tertio, et de piscatu primo. Et in Dic- 
tye tragedia idem ille Euripides hanc unam omnium legem 4 
esse ait, que et hominibus inter se, et cum ceteris animanti- 
bus communis sit: hinc jurisconsulti veteres liberorum educa- 
tionem ad jus naturale referunt, id est, ad illud quod cum in- Py. tout. de 
stinctus naturse alis quoque animantibus commendat, nobis Gen. L dur. 1. 
ipsa preescribit ratio. Naturalis stimulus, ut Justinianus lo- 4 
quitur, id est, cropyy, parentes ad liberorum educationem Ein, tree. 


hortatur. Idem alibi: Filium vel filiam alere patri necesse ack - 


Stobe, 
p. 474.) 


mone Li. ad Fratres in Eremo,sitamen ^ coU warpds xAnpov’ Leges que cete- ip, Sipe. 5. 


id opus Augustiniest. Posuit ea Gra- 
tianus in causa rir. quest. ii. (c. 8) et 
causa XVII. quest. iv. in fine. (c. 43). 
Procopius Persicorum 1: ol vóuoi Te 
óilaAAaccorTi adAAnAos del dv 2ráciv 
avOpwros paxopevot, évrav0a ev Te 
'Popaíois kal ?ráct BapBapos Evviacl 
T€ Kai EvvouoAoyoUvTes dXXmAÀois kv- 
píove dwodaivoves ovs waidas elvat 


rum inter homines plurimis di iis 
invicem pugnant, in hac re tam apud 
barbaros quam apud Romanos consen- 
tiunt atque conspirant, ut liberos domi- 
nos exl joris rerum a patre relicta- 
rum. (Cap. 11.) 

f Quibus insitum hunc affectum pro- 
bat] Plinius x. 33. de Hirundinibus. 
In fetu summa equitate alternant cibum. 


cency proceeds not from expletory justice, but from some other 
source. Now what we hero speak of is (except there be in addi- 
tion some human law) a debt or due in the laxer sense. So Va- 
lerius Maximus, Plutarch. [See.] That he who gives the form gives 
what is requisite to the form, is a dictum of Aristotle. Therefore 
he who is the cause of a man's existence, ought, as far as he can 
and as far as is necessary, to provide him with the things necessary 
to human life, that is, natural and social life. 

2 So other animals by natural instinct provide for their offspring. 
Hence Apollonius Tyanzus so amends Euripides, and gives many 
arguments, which see in Philostratus; and so Appian; and Euripi- 
des in the Dictys. 


Lib. ii. 50. 
p. 94. 


Inst. Orat. 

vii. 1. 

Frag. iv. 2. 

L. Sí quis 5. 
Ergo, 4. 


de agnosc. 
im 
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est propter ipsam naturam. Diodorus Siculus: a-ya0y yap 
n icis diacKxados admact Tos Cwors ca Ti pos aTHpnoww 
ov nóvoy cavTGvy, AAAG kai THY *yevyoueyov, dia THs Gv^y*ye- 
vous QiXo(oetas ds Óadoxds eis aidtov d^yovca. Stapovis KUK- 
Aov Optima quippe magistra natura est cunctis animanti- 
bus, non tantum ad, sui, sed et ad prolis sue conservationem, 
ut cognata hac caritate continua successio ad eternitatis 
circulum perveniat. Apud Quintilianum filius, partem jure 
gentium peto. Sallustius testamentum quo filius excluditur 
impium dixit. Et quia naturale est hoc debitum, ideo etiam 
vulgo quesitos alere mater debet. 

3 Et quanquam ex damnato legibus concubitu natis nihil 
relinqui leges Roman: volebant, sicut et naturalibus ne quid 


C. Cum habe. relinquere necesse esset, caverat lex "Solonis, canones Christi- 


eis deeoqu 
wx. quam 
pou. adul. 


ang pietatis hunc rigorem correxerunt, qui docent qualibus- 
cumque liberis id recte relinqui, imo si opus sit relinquendum 
etiam, quod ad alimenta necessarium est. Nec aliter capien- 
dum quod dici solet, legitimam humanis legibus tolli non 
posse, quatenus scilicet in legitima insunt alimenta necessaria. 
Nam quod supra est, tolli potest non repugnante natura. 

4 Ali autem debent non tantum liberi primi gradus, sed 
et secundi, si ita res ferat, et ulterioris: quod ostendit Justi- 


. nianus, cum non filios tantum, sed et qui deinceps sunt, alendos 


5 Memoria heic fefellit Auctorem tis ex concubitu illegitimo ; sed contra 
nostrum. Solon enim non solvit pa- liberos naturales solvit necessitate alen- 
rentesnecessitatealiquidrelinquendina- ^ dorum parentum: Td pnéddt rots dE 


Hence the old jurists refer the bringing up of children to Natural 
Law; that is, to that class of things which Instinct recommends to 
animale, and Reason to man. So Justinian, Diodorus Siculus, Quin- 


tilian. Sallust calls a testament in which the son is excluded, impious. 


And since this is a natural due, the mother ought to support her 
children of which the father is uncertain. 

8 And though the Roman Laws directed that those born of a co- 
habitation condemned by the laws should have no legal inheritance, 
as the law of Solon provided that it was not necessary to leave anything 
to natural children; the rules of Christian piety corrected this rigour, 
and teach that all children may rightly have that loft them by their 
parents, and if neod be, should have that left them, which is sufficient 
to support them. And thus is to be taken what is usually said; that 
the lawful share of the inheritance (legitima) cannot be taken away 
by human laws: that is, so far as this lawful share implios necessary 
Aliment. For what is more than this may be taken away without 
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propter ipsam naturam pronuntiat: quod ad eos etiam produ- 
citur, qui per mulieres ex nobis veniunt, si aliunde ali non 
possunt. 

V. 1 Debentur quidem et parentibus alimenta: quod 
non legibus tantum proditum est, sed vulgari proverbio Sav7.- 
qeAapryei ; adeo quidem ut laudetur Solon, quod qui id non Diog, Lake. 
facerent eos notarit infamia, Sed non hoc sque est ordinarium 
atque illud quod de liberis diximus; nam liberi cum nascuntur 
nihil secum afferunt unde vivant: adde quod vivendum diutius 
habent quam parentes: atque ideo sicut honor et obsequium 
parentibus debetur, non liberis, ita educatio liberis magis quam 
parentibus : quo sensu accipio illud Luciani : kai Tot Ys 5 In Abdic. 

Tom. r. p.721. 

puars Tots mar pág: TOUS Waioas uGÀAoV 5) TOig Waal TOUS 
varepas emrarre iei. Magis natura jubet a parentibus 
liberos, quam a liberis parentes diligi. Et illud. Aristotelis : Eth, Nie. vil 
pax ovr guvekeiarrat TO a^ oU TU yevvnOévre, i 7] 70 yyevva- 
p.€vov TQ wotnoayTe. TO yap ef avTov OLKELOV TQ ap OV. 
Magis afficitur causa gignens erga genitum, quam genitum 
erga, gignentem. Nam quod ex aliquo ortum est, id ei quasi 
proprium est. 

2 Hine fit, ut etiam citra auxilium legis civilis prima bo- 
norum successio liberis deferatur; quia creduntur parentes 
illis, ut corporis sui partibus, non tantum de necessariis, sed et 


éralpas yevoudvos éwdvayxes elvai § ‘Avriredapyeiv] Vide Leonem 
rods watépas Tpépery etc. ait PLorarn- Afrum libro rx. de Nesro. (Pag. 388. 
CIIUB, in ejus Vit. pag. 90E. J. B. Ed. Elzevir.) 

transgressing Natural Law. 


4 Not only descendants in the first degree, but in the second, if 
necessary, and in ulterior degrees, ought to be supported. So Jus- 
tinian. And this extends to those who are descendants eee fomales, 
if they have no other source of support. 

V. 1 Also aliment to parents is due from their children: which 
is not only a matter of law, but expressed by a proverbial term refer- 
ring to the supposed filial piety of the stork. And Solon is praised for 
marking with infamy those who do not discharge this due. But this 
is not so ordinarily applicable as the rule concerning children; for 
children, when they are born, bring with them nothing on which to live: 
add to which, that they have to live longer than the parents have, 
Therefore as honour and obedience are due to parents, not to children, 
60 support is due to children more than to parents. So Lucian and 
Aristotle. 

2 Hence, even without the aid of the Civil Law, the first rule of suc- 
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de his, qu» ad vitam suavius honestiusque transigendam per- 
tinent, quam uberrime voluisse prospectum, ab eo maxime tem- 
pore, quo ipsi rebus suis frui non possent. Ratio naturalis, 
I. Cum nat. inquit, Paulus Jurisconsultus, quasi lex quedam tacita, liberis 
parentum hereditatem addicit, velut ad debitam successio- 


1.7.41. nem eos vocando. Papinianus vero: "Non sic parentibus 
test, liberorum, ut liberis parentum debetur hereditas. Parentes 
ad, bona liberorum ratio miserationis admittit: liberos na- 
ture simul et parentum commune votum ; id est, liberos 
hereditas sequitur partim quidem ob precisum debitum natu- 
rale, partim ex conjectura naturali, qua parentes creduntur id 
velle, ut liberis quam optime prospectum sit. Sanguini hono- 
Li.v 9. rem debitum reddidit, ait Valerius Maximus de Q. Hortensio, 


qui filium minus sibi probatum heredem scripserat. Huc spec- 

$ Cor. xi. 14 tat illud Apostoli Pauli: ov yap opeiAe: rà Téxva Tois *yo- 
vevot Üsgaavpi(ew, aXX oi *yoveis rois Texvas. Non enim 
liberi parentibus, sed parentes liberis rem congerere et servare 
debent. 


bh Non sic parentibus liberorum, ut 
liberis parentum debetur hereditas ] Philo 
de Vita Mosis 111. (Pag. 689 x. Ed. 
Paris.) éxeiódy 6 vóuos picews tore 
KAnpovoueiaÜat rods yoveis Urd Taí- 
Swv, dÀXd uj ToOUTOUS KAnpovopety, Td 
piv dwreuntratov kal wadlugnpov 505- 
xace* Cum lez sit nature ut liberi 
parentibus, non parentes liberis in bona 
succedant, Moses id quod contra vota pa- 
rentum malique ominis erat texit silen- 
tio. Xenophon libro 11. Socraticorum : 
6 uày dvp Toiv péAAovow écecOa, 
vaicl mpoxarackevate: rávra doa ay 
olyrat cuvoicew avTots xpos Tdv Bio», 


kal ravra wsay Qóvqrat vAeioTra* Vir 
iis quos habiturus est liberis parat omnia 
qua usui fore ad vitam pulat, et qui- 
dem quam maxima potest in copia. (Cap. 
2. § 5). 

i Ut nepos filii loco succedat] Quod 
Hebrei dicunt, filius etiam in sepulchro 
succedit ; item : filii filiorum sunt tan- 
quam filii. (Vide SELDEN. De Succes- 
sionib. ad Leges Hebr. Lib. 1. c. 1 et 2). 
Meminit ejus juris ut naturalis Jacchi- 
ades ad Danielem v. 2: ZEquissimum 
esse videtur nepotes neptesque in patris 
sui locum succedere, ait Justinianus ti- 
tulo institutionum de Hereditatibus quae 


cession is, that the goods go to the children; because the parents are 
believed to have intended to provide for them, as for parts of their 
own bodies, not only necessaries, but all things which pertain to an 
agreeable and decent life, and especially after they cease to be able to 
enjoy their property. So the Jurists Paulus, Papinian. So Valerius 
Maximus says of IIortensius, when he made his son his heir, though 
disapproving his character, that He rendered the due honour to the tio of 
blood. So St Paul, 2 Cor. xii. 14. 

VI. It is ordinarily the case, that the father and mother provide 
for their children, and therefore, so long as they are alive, the grand- 
father and grandmother are not bound to furnish them aliment; but 
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VI. Quia vero et hoc ordinarium est, ut pater materque 
liberis suis prospiciant, ideo, dum illi extant, avi avieque ad 
alimenta danda teneri non intelliguntur : ubi illi, eorumve alter 
defecerit, equum est, ut avus aviaque pro mortuo filio filiaque 
curam suscipiant nepotum ac neptium: quod et in parentibus 
longius. remotis pari ratione procedit. Atque hinc ortum 
traxit jus illud, ‘ut nepos filii loco succedat, quemadmodum ; L. i D. de 
"Ulpianus loquitur. Id Modestinus dixit, co» ToU TAT pos * val par a 
aroBavovros TÓTOv wAnpovv. Justinianus, Tr» waTpwav ds exe rm 
vremevat Tà£iw. Issus oratione de Philoctemonis hereditate, 
hoc ipsum vocat ezavievai, Philo Judwus: viwvoi yap ra- 
Tépwy amoÜavóvrev ev vióy Tater Tapa wammos kaTapiÜ- 
pouvrae Nepotes parentibus mortuis apud, avos filiorum ob- 
tinent locum. Vicariam hanc successionem, *quse per stirpes 
fit, reprasentationem vocare amant recentiores jurisconsulti ; 
quam valuisse etiam apud Hebrsos, divisio agrorum terra 
Jacobi filiis “promisss, aperte satis ostendit. Sicut filius et 


Legatione ad 


Caium. 


ab intestato deferuntur, (§ 6). Pietati 
id adscribit Eginhardus in Vita Caroli 
Magni. (Cap. 9. Ed.Schminch.) xavióv- 
Tas els Tov lóíov yovéws móxov vre- 
ceA0eiv* Posteros in sui quemque pa- 
rentis locum subire, dixit Michael Atta- 
liata. 

5 Locus est pag. 467. Ed. Wech. 
'O yap vónuos oüx dd éwaviévat, éay usi 
vidvy xatraXlan *yvrciov. Sed ibi non 
agitur de successione Nepotis in locum 
filii, verum de Filii Adoptivi reditu in 
familiam Patris Naturalis, qui reditus 
fieri non poterat, nisi ipse in familia 
Patris Adoptivi reliquisset filium legi- 


timum: idque secundum Legem Solo- 
nis, que legitur integra apud Demo- 
STHENEM, Orat. in Leochar. pag. 673 
B. Adeoque locus omnino alienus est 
are, de qua agitur. J. B. 

k Que per stirpes fit] Sic in sortien- 
dis urbibus inter Heraclidas Proclo et 
Eurystheni, ut ab Aristodemo venien- 
tibus, una sors fuit contra Temenum et 
Cresphontem: meminitA pollodorus libro 
II. (c. 8. 8 4). Pausanias (Messeniac. 
c. 3). Strabo Lib. vri. [pag. 364]. 

7 Posteri Ephraimis et Manassis 
non tantum propter jus representationis 
partem habuerunt Terre promisse: 


when the parents, or one of them, fails, it is equitable that the grand- 
father and grandmother should undertake the care of the grandchil- 
dren for their defunct son and daughter: and this goes on in like 
manner to parents still further removed. And hence is the origin of 
that right by which the grandson succeeds in the place of the son, as 
Ulpian speaks. See Modestinus, Justinian, Isseus, Philo Judzeus, De- 
mosthenes. This vicarious succession by family branches, the more 
recent Jurists call Representation. This prevailed among the Hebrews 
also, as the division of the promised land among the sons of Jacob, 
plainly shews. [Ephraim and Manasseh, the sons of Joseph, having 
a lot; but in fact they had each a lot, being adopted. J. B.] 


p.061 5. 


Odys.1. 916. 
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filia proximi sunt cuique, ita et qui ex filio filiave nascuntur, 
ait Demosthenes oratione adversus Macartatum. 

VII. Qus autem diximus hactenus de conjectura volun- 
tatis, ita locum habent, nisi in diversum indicia suppetant. In 
hoc indiciorum genere primum habet locum abdicatio, qua 
Grzcis, tum 'exheredatio, que Romanis fuit usitata. Ita 
tamen ut ei qui mortem peccatis suis meritus non est, ali- 
menta prestanda sint, ob eam quam supra attulimus ra- 
tionem. 

VIII. 1 Sed et illa regula exceptio addenda est, si non 
Satis constet hunc illo esse genitum. Verum est de factis 
nullam esse certam perceptionem: sed ea, qus solent in 
hominum conspectu fieri, sui generis certitudinem habent ex 
testimonio: quo sensu mater certa esse dicitur, quia inveni- 
untur qui queve partui et educationi adfuerint: at de patre 
hujus gradus certitudo haberi non potest, quod Homerus 
indicat dicens: 

Od ydp tw ris éày ydvov avrósc dréyyo. 

Generis nemo sibi conscius ipse est. 
Et eum sequutus Menander? : 

Ards yàp ovdels olde ras éyelvaro. 

Nemo ipse novit quo sit exortus satu. 


sic enim ambo unam tantum sortiri de- — ipse observat in Nota ad § sequ. J. B. 
buissent, qualem Josephus pater ipso- | Erheredatio, que Romanis fuit 
rum consequuturus erat. Verum adop- usitata] Vide Baba Kama cap. ix. § 10. 
tionis jus heic valuit, ut Auctor noster ^ vide infra § xxv. 





VII. What we have said of the conjectured will, holds only if 
there be no evidence to the contrary. Amongst such evidence, the 
first place belongs to abdication of a son, which was practised by tho 
Greeks, as exheredation [disinheriting] was by the Romans: but this 
rejection or disinheriting of a son, if he had not merited death by his 
crimes, was to be so limited that he was to be provided with aliment, 
as we have stated above. 

VIII. 1 To the rule of a man providing for a son, this exception 
also is to be added; if it be not sufficiently certain that he is really his 
son. Things which are done in the sight of men have a certain degree 
of certainty from testimony ; and as persons are usually present at the 
birth of a child, the mother is known, but the father cannot be known 
with the same certainty. So Homer, Menander. 

Hence it was necessary to find some other way in which it might be 
known who was the father of a child: and tho way is, marriage in its 
natural state, that is cohabitation, the woman being in the custody of 
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Qui et alibi [Apud Stob. 7Torileg. tit. 76]: 

“Eorw 96 pyrnp $i órexvos paAdoy srarpós, 

'H pé» yàp abríjs of8ev vid», ó 9 oterat. 

Mater tenerius liberos adamat patre: 

Quia mater esse scit suos, pater autumat. 
Ideo ratio aliqua reperienda fuit, qua probabiliter constaret 
quis esset partus cujusque pater. Ea ratio est, conjugium 
sumtum in terminis naturalibus, id est, consociatio, qua femina 
sub maris custodia constituitur. Sed etsi alio quovis modo 
constet quis fuerit pater, aut pater id pro explorato habuerit, 
naturaliter is partus non minus quam alius quivis succedet. 
Quidni? cum etiam "extraneus palam pro filio habitus, 
' quem adoptatum vocant, succedat ex conjectura voluntatis ? 

2 Naturales vero, etiam post lege introductum eorum 

discrimen a legitimis, 


(Tay yyoiov yàp oU» Óvres evdecis Fran. und 
Nónq rocoUcir. (ox 


Notha parte nulla sobole legitima minor, 
Sed lege premitur. 


Ut dixit Euripides) possunt tamen adoptari, nisi lex obstet. 
Atque id olim permittebat lex Romana Anastasii, sed postea r. 7«».& C. 
in justi matrimonii favorem difficilior qusdam ratio eos legi- 


9$ Habet ab EusrarHio, in Homer. olde roU wor’ éyévero &c.. J. B. 
pag. 1412. Ed. Rom. ubi tamen alio m Ertraneus palam pro filio habi- 
modo et sensu, quem Auctor ipse sequi- — fws] Aut nepos in filium adoptatus, ut 
tur in versione sua: AíbTÓv ydp ovdele a Jacobo nepotes Ephraim et Manasses. 


tho mau. But if it be known in any other way who is the father, or 
the father have ascertained the fact, such offspring, as well as any 
other, does by Natural Law succeed. Why not? Since a stranger, 
adopted as a son, also succeeds from the conjectured will. 

2 Natural children, oven after the law has made a difference be- 
tween them and legitimate children, [see Euripides,] may be adopted 
[by the father], except the law interpose. This was formerly permitted 
by the Roman Law of Anastasius: but afterwards, in order to favour 
legitimate marriage, a more difficult way of putting them on a footing 
of equality with legitimate children was introduced, per curio oblatio- 
nem, by offering them to be Curiales [a burthensome condition], or 
by subsequent marriage [of the parents] An example of the old 
adoption of natural children we have in the sons of Jacob, who were by 
their father made equal to the sons of free women, and received equal 
parts in the inheritance. 


Gen. xxv. 6. 
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timis seequandi reperta est, per curis oblationem, aut subse- 
quens matrimonium. Exemplum veteris adoptionis natura- 
lium est in Jacobi filiis, qui adzequati a patre sunt liberarum 
mulierum filiis, et sequis partibus hereditatem creverunt. 

3 Contra evenire potest, non ex lege tantum, sed et ex 
pactione, "ut qui ex conjugio nati sunt, alimenta sola habeant, 
aut certe excludantur a prscipua hereditate. Conjugium 
tali pacto initum etiam cum libera femina concubinatum 
Hebrei vocant, quale erat Abrahami cum Cethura, cujus 
liberi perinde ut Ismaél, ancille Agaris filius, dona, id est, 
legata qusedam acceperunt; hereditatem autem non creve- 
runt. Tale est matrimonium ad morgengabicam quod dici- 
tur: a quo non longe abeunt secunds nuptim ?apud Bra- 
bantos: nam rerum soli qus exstabant cum matrimonium 
prius solveretur, proprietas acquiritur prioribus liberis, 

IX. 1 Ubi desunt liberi, quibus naturaliter deferatur 
Successio, minus expeditum est, nec ulla in parte magis 


" Ut qui ez conjugio nati sunt, ali- — Occid. Lib. 11. c. 76]. 
senta sola habeant) Ut olim filii post © Apud Brabantos] Vide legem si- 
primum genitiin Mexicanis terris. [Vide milem veterum Burgundionum, Lib. 1. 
Fr. Lopez de Gomara, Hist. gener. Ind. — tit. i.n. 2. [De Brabantis vide Petrum 





8 On the other hand, it may happen, not only by law but by com- 
pact, that children born in marriage may receive aliment alone, or at 
least may bo excluded from the principal inheritance. À marriago con- 
tracted on such a compact, even with a free woman, the Hebrews called 
concubinage; such was the marriage of Abraham with Keturah, whose 
children, like Ishmael the son of IIagar, received certain gifts or lega- 
cies, but did not succeed to the inheritance of their father. Such is 
the marriage which is called morgengabe: and not very different from 
this is tho law of second marriages among the Brabanters: for the 
landed property which existed when the former marriage was dissolved 
passes to the childron of the first marriago. 

IX. 1 Where there are no children to whom tho succession may 
naturally fall, tho case is less clear; nor is there any point in which 
Laws are more various. Tho whole variety however may bo referred 
mainly to two sources; one of which respects the proximity of degree, 
tho other directs the property to return to the quarter from which it 


came; as the phrase is, the father's goods to tho father's house, the 


mother's to the mother's. We find it necessary to make a distinction be- 
tween the property of the father and grandfather, (as it was expressed 
in the formula* in which tho prodigal was interdicted from the con- 


* The formula was this: Quando tua bona paterna avitaque nequitia tua dis- 
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variant leges. Tota tamen varietas ad duos maxime fontes 
referri potest, quorum alter respicit proximitatem gradus, 
alter bona redire vult unde venerant; quod dici solet, pa- 
terna paternis, materna maternis. Nobis omnino distinguen- 
dum videtur inter Pbona paterna avitaque, ut dici solebat in 
formula qua prodigo bonis interdicebatur, et inter ^noviter 
quesita, ut in illis locum habeat Platonis illud : eyo ovv VO De Lag. x 
moberns dv ov0 vuas vuwy avTOV elvai vins, ovTe THY 
ovctuy TavTny, Evpmravros óé Tov eyevovs ULwY, TOU T€ 
éuTpocÜc» kal ToU émata ecouevov Ego legum conditor 
meque vos vestri juris esse scisco, neque patrimonium ves- 
trum, sed totius vestri generis, tum quod fuit, tum quod 
futurum est. Qua de causa Plato kAspov TaTpqov salvum 
esse vult generi, unde venit. Quod non ita accipi velim, 
quasi naturaliter de bonis paternis avitisque testari non 
liceat ("sepe enim indigentia amici alicujus efficit, ut id non 
laudabile modo sit, sed etiam necessarium) sed ut appareat 


Stockman. in libro De jure Devolutio- qa Noviter quaesita] Hebreis nbrn. 

nis etc. J. B.] Discrimen hoc vide in lege Burgundica 
P Bona paterna avitaque] Hebreis Lib. 1. tit. i. num. 1. 

mw. r Sepe enim indigentia amici ali- 
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trol of property,) that is, the old inheritance, and new acquisitions. 
The former are to be regulated by Plato's rule; who directs the pa- 
trimonial lot to be kept inviolate for the family to which it belongs. 
Which we are not so to accept as if it were not lawful to disposo by 
testament of property received from father or grandfather, (for that 
is often not only laudable but necessary,) but that it may appear what 
is to be supposed the will of an intestate person in a doubtful case. 
For we grant that the person of whom we speak has in him plenary 
ownership 1. 

2 But since he cannot retain his ownership after death, and it 
must be held for certain that he would not lose the means of doing a 
favour to somo one; let us consider what is the most natural order 
of such favours. Aristotle says that we are to repay obligations before 
we confer favours; and so Cicero, Ambrose. But obligations may bo 
repaid to the living or to the dead: to the dead, in their children who. 


pendis, Jiberosque tuos ad egestatem perducis, ob eam rem tibi ea re commercioque 
interdico. Paulus 3. Sent. tit. 4. $6 7. Gronovius. 

+ It is plain that Plato's law withholds plenary ownership. W. 

+ The making the owner so completely the master of his property even after 
his death, that it is to be disposed of by conjecture as to what he would have 
wished, rather than by any other rule, is an extreme view of ownership. W. 
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qu in dubio credenda sit fuisse voluntas intestati. Con- 
cedimus enim plenum dominium esse penes eum, de cujus 
voluntate agimus. 

2 Sed cum post mortem dominium hoc retinere non 
possit, et omnino pro certo haberi debeat, noluisse eum 
perdere beneficii materiam, videndum est quis | sit in beneficiis 

Eni. Ni. ordo maxime naturalis. Bene Aristoteles: evepryern avra- 
vodoréov Xap uGAXov 3) ETatpw Soréov. Potius est gra- 
tiam referri ei qui beneficit, quam amico conferre bene- 

DeQfic.L.1s ficium. Et Cicero: Nullum officium referenda gratia magis 

De Qfc..31. necessarium est. Item: Cum duo genera liberalitatis sint, 
unum dandi beneficii, alterum reddendi ; demus nec ne, tn 
nostra potestate est ; non reddere bono viro non licet : modo 

oris. td facere possit sine injuria. — Ambrosius: Pulchrum est 
propensiorem haberi ejus rationem, qui tibi aut beneficium 
aliquod aut munus contulit. Et mox: Quid enim tam 
contra officium, quam non reddere quod acceperis ? — Gratia 
autem refertur aut viventibus, *aut defunctis. Defunctis, ut 

a>? ostendit Lysias oratione funebri, refertur gratia in eorum 
liberis, qui naturaliter pars sunt parentum, et quibus, si 
viverent parentes, maxime vellent benefieri. 

Fdo. 3 Et hanc squitatem sequuti sunt Justinianei juris con- 

LN ditores, sequitatis studiosissimi, in qusestione inter fratres 

i enim. C. plenos, et consanguineos, et uterinos, et alis quibusdam. 


i “Sane. ii. 
C. Com. dé cujus efficit, ut id non laudabile modo — nostra torquemus, quam ubi, remotis uti- 


Bt de const sit] Seneca de Bencficiis libro 1v. c. 11. — litatibus, solum ante oculos honestum 
Vries Quid cum ipso vita in fine constitimus, — stetit ? 
cum testamentum ordinamus, non bene- * Aut defunctis] Sic moriturus apud 
ficia nobis nihil profutura dividimus? — Procopium Pers. 1. rd wasdia dpeday, 
quantum temporis consumitur, quamdiu wqedijcers éué* In me conferes quid- 
secreto agitur, quantum, et quibus de- — quid in liberos meos contuleris. ( Cap. 4). 
mus ? quid enim interest quibus demus a — Vide exemplum in facto Theodosii, pa- 
nullo recepturi? Aliqui nunquam dili- — trem Valentiniani junioris in ipso Va- 
gentius damus, nunquam magis judicia — lentiniano remunerantis, apud Zosimum 


are a part of them; and whom if they were alive they would wish to 
have benefited. See Lysias. 

3 And this equity has been recognized by the careful framers of 
Justinian's code, in the question between full brothers, and brothers 
by tho father's side, and by the mother's; and in somo other cases. 
Seo Aristotle: Valerius Maximus. In Justin it is called gentium com- 
mune jus for brother to succeed to brother. 

4 When he is not to be found from whom the property came, nor 
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Aristoteles : aded got adA7 hous Prdovory Té ex TO aur av RA. Nom. 
megrukévai 5 yap Tpós €keiya TavroTtns aÀAgAoce TavTÓ idi 
woe.’ Fratres se invicem diligunt quatenus ex iisdem nati 

sunt; nam ortus communis ipsos quasi eosdem facit. — Va- Lib. v. 5 
lerius Maximus: Ut merito primum amoris vinculum duci- 
tur, plurima et maxima beneficia accepisse, ita proximum 
judicari debet simul accepisse, Gentium commune jus, ut 
frater fratri succedat, dicitur apud Justinum. 

4 Quod si non reperiatur is, a quo proxime bona vene- 
runt, ejusve liberi, restat ut gratia referatur his, quibus minus 
quidem, sed tamen post illum proxime debetur, id est parenti 
superioris gradus, ejusque liberis, presertim cum eo modo 
maneatur intra proximos, et ejus, de cujus hereditate agitur, 
et ejus, a quo proxime bona venerunt. Idem ille Aristoteles : 
aveo de rai oi Xorroi G ^y'yeveis ek TOUTWY Gvvaxetany- EC 
Tat’ TO yap avo TOv avTwv elvat ryiryvovrat of mev 
oiKecoTeEpot, oi oe aAAoT pw Tepot * Patrueles vero et cetert 
cognati conjunguntur per parentes, quatenus ex tisdem 


Lib. x. 


ortum habent: ita ut alii conjunctiores sint, alii minus 
conjuncti, pro ortus ratione. 
X. 1 At in bonis noviter quesitis, quz 7epiovra Tov De De Legg. xl. 


KArjpov Platoni, cum cesset gratie referends officium ; super- 


est, ut ei deferatur successio, 
creditur, ‘Is autem est qui 


libro rv. Lege Mosis succedebat post 
fratres patruus, ut primo possessori 
propior quam fratrum filii. Num. xxvi. 
10. [Imp. Gratianus, cui debebat im- 
perium Theodosius, non erat pater Va- 
lentiniani junioris, sed frater, ut notum. 
Deinde Theodosius nequaquam ex ani- 
mo grato erga defunctum arma cepit 
pro Valentiniano, sed amore Galle, 
hujus sororis. Vide capp. 43. et 44. 


qui defuncto carissimus fuisse 


gradu cognationis proxime de- 


Libri 1v. Zosimi, heic indicati. J. B.) 

t Is autem est, qui gradu cognatio- 
nis prozime defunctum aitingit] Vide 
Deuter. xv. 11; xxiii. 7; Prov. xi. 17. 
Tractat hoc Servius ad illud Zneidos 
vI. (vers. 611): 

Noc partem posucro suis — 
Hierocles: sj dt r6» ayxioréwy (Tiu) 
7rpós THy THY ócews éyyitnTa Wapa- 
perpijce: rj» Oepawelay, rocovToy Tis 


his children, it remains that the obligation be repaid to those to whom 
it is due in the next degree, though less due; that is, to a parent of 
superior degree and his children; especially since by that means it 
remains among the nearest relatives, both of the deceased owner, and 
of the person from whom the property came. So Aristotle. 

X. 1 In newly acquired property, (the surplus beyond the patri- 
monial lot, of Plato) when the rule of repaying obligations fails, it 
remains that the succession fall to him who is believed to have been 


Orat. ili. 


413, 417. zd 


Offic. 1. 16. 


Decl. 308. 


[Lra. IT. 


368 DE ACQUISITIONE DERIVATIVA, 


functum attingit. Sic Iseeus apud Grecos receptum ait, nois 
eryryuTaTw yevous Ta Tov TeAevT5cavTos ‘yervrncecOat, de- 
functi bona ei cedere qui genere sit proximus: addit: ri 
dy, Tl ÓwaióTepor, : Tos Gu'yeyevect Td TOU GV^y-yevoUs ; 
quid justius quam ut que cognati fuerant cognatis cedant ? 
Idem sensus est apud Aristotelem libri ad Alexandrum 
capite 1. Optime, inquit Cicero, societas hominum conjunc- 
tioque servabitur, si, ut quisque erit. conjunctissimus, ita in 
eum benignitatis plurimum conferatur. "Qui et alibi post 
liberos ponit bene convenientes propinquos, ut et Tacitus: 
Liberos cuique ac propinquos suos natura carissimos esse 
voluit. Idem Cicero alibi de cognatis agens: ZVecessaria 
presidia vite debentur his mazime. Debentur scilicet non 
ex jure expletorio, sed xar aziav. Et alibi, cum de affectione 


. erga propinquos egisset, Ex hac animorum affectione, subdit, 
. testamenta commendationesque morientium nate sunt. Idem 


copias nostras proximis quam alienis et suppeditari et relinqui 
squius esse ait. Ambrosius quoque: Est etiam illa pro- 
banda liberalitas, *ut proximos seminis tui non despicias. 
2 Successio autem ab intestato, de qua agimus, nihil 
aliud est quam tacitum testamentum ex voluntatis conjectura. 
Quintilianus pater in declamatione: Proximum locum a tes- 


nerd *yovéas Tine ixacTw THY avy- 
yevwv véuovaa, Uaov dv rj ?rpós ékeivovs 
éyyirtns vrodaivn’ Cura autem propin- 
quorum mensuram suam accipiet a pro- 
pinquitate naturali, ut post parentes 
tantum cognatorum cuique deferatur, 
quantum ad parentes propinquitas ezi- 
git. [In Aurea Carm. Pythag. vers. 4. 
pag. 406, 48. Ed, Needham] Possidius de 


Augustino : Justum et equum esse vide- 
bat, ut a mortuorum vel filiis, vel paren- 
tibus, vel affinibus magis possiderentur, 
hereditates scilicet, de quibus ibi agit. 
(Cap. 24. Vit. Aug.) 

* Qui et alibi] Duo hsec loca ex 
Cicerone posterius producta, sunt ex 
eodem libro officiorum primo. (c. 17). 

= Ut prozimos seminis tui non despi- 


—— —Ó——— 


most dear to the deceased: and this is he who comes nearest to the 
deceased in the degree of relationship. So Iseeus, Aristotle, Cicero, 
Tacitus, Ambrose. [This however is a moral claim, not a jural claim.] 

2 The succession to intestate property, of which we here speak, is 
nothing but a tacit testament made out by conjecture of the late 
owners wil. So Quintilian. And what we have said of property 
newly acquired, will hold also of inherited property, if noither the per- 
sons from whom it came nor their children are extant. 

XI. 1 The rules which we have given, though most consentaneous 
to natural conjecture, aro, howover, not necessary by Natural Law ; and 
therefore by different causes, moving the human will, they vary by 
compacts, laws, customs, These in some cases allow one person to. 
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tamentis habent propinqui : et ita, si intestatus quis ac sine 
liberis decesserit. Non quoniam utique justum sit, ad hos 
pervenire bona defunctorum : sed quoniam relicta et velut 
in medio posita nulli propius videntur contingere. Quod 
de bonis noviter quesitis diximus, ea naturaliter proximis 
deferri, idem locum habebit in bonis paternis avitisque, si nec 
ipsi a quibus venerunt, nec eorum liberi exstent, ita ut gratise 
relatio locum non inveniat. 

XI. 1 Heec vero que diximus quamquam naturali con- 
jecturee maxime sunt consentanea, non sunt tamen jure 
naturz necessaria; ac proinde ex diversis causis voluntatem 
humanam moventibus, variari solent, pactis, legibus, moribus : 
qui subitionem in locum in nonnullis gradibus admittunt, "in 
alis non admittunt; alibi distinguunt, unde bona veniant, 
alibi id insuper habent. Est ubi primogeniti plus postgenitis 
ferunt, ut apud Hebrsos: est ubi inter se sequantur. Est 
ubi agnatorum habetur ratio; est ubi cognati quilibet cum 
agnatis tantundem ferunt. Etiam sexus alicubi momentum 
habet, alicubi non habet: et alibi cognationis ratio habetur 
intra propiores gradus: alibi longius extenditur: quee longum 
esset exsequi, nec instituti nostri. 

2 Illud tamen tenendum est, quoties voluntatis expres- 


cias] Ex Esaia sumtum lviii. 7. Paria 
habes apud Chrysostomum 1 Cor. iv. 7. 


Trans-Rhenanas partes Otho, Henrici 
filius : teste Withekindo Lib. 11. vide le. 


et apud Augustinum de Doctrina Chris- 
tiana Lib. x1. X11. 

Y In aliis non admittunt] Veteres 
Germanorum mores subditionem istam 
sive representationem ignorarunt etiam 
inter liberos: introduxit primus id jus 


gem Langobardicam Lib, 11. tit. xiv. 18. 
Scoticum quoque jus vetus solam spec- 
tabat gradus proximitatem. Vide Pon. 
tanum Danicorum septimo, ubi narrat a 
rege Anglie arbitro sumto ita pronun- 
tiatum. (Pag. 378). 


in Franciam Childebertus edicto: in 


——— — 


succeed in the place of another; in other cases, do not permit it; in 
others, make a distinction as to whom the property came from; in 
others, disregard this. In some cases the first-born take more than 
those born later, as among the Hebrews; in others, the shares are 
equal. In some cases the father's relatives only are reckoned; in 
others, the mother's relatives share equally with the father's. Some- 
times the sex has its effect, sometimes it has not; sometimes account 
is had of cognation within the nearer degrees, in other cases it is ex- 
tended further. It would be tedious and foreign to our purpose to 
follow these differences. 

2 This rule we must hold by: that when there are no more ex- 
press indications of will, it must be supposed that every one intended, 

24 
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siora indicia nulla sunt, credi quemque id de sua successione 
statuisse quod lex aut mos habet populi, non tantum ex vi 
imperii, sed ex conjectura, que etiam in eos valet, quorum 
in manu est summum imperium. Nam et hi probabiliter 
creduntur in rebus suis squissimum judicasse, quod aut legi- 
bus sanxerunt ipsi, aut moribus probant; in iis dico rebus, in 
quibus de nullo ipsorum damno agitur. 

XII. Sed in regnorum successione distingui debent 
regna, quse pleno modo possidentur, et in patrimonio sunt, ab 
his que modum habendi accipiunt ex populi consensu : quo de 
discrimine egimus supra. Prioris generis regna *dividi possunt 
etiam inter mares “et feminas, ut in AXgypto et Britannia 


olim factum videmus: 


* Dividi possunt etiam inter mares] 
In Asia fratres simul regnabant, sic et 
uni precipuum esset jus diadematis. 
Polybius Exc.legationum xcrm. JInve- 
nies et apud Livium (xr1v. 19; xrv.11) 
eundemque Polybium, (Zzcerpt. leg. 
89) ZEgyptum inter fratres Ptolemseos 
divisam. Filii Attile gentes sibi dividi 
sequa sorte poscebant: Jornandes de 
Rebus Gotthicis. (cap. 50). Gregoras 
Lib. vir. de Irene Andronici Palsologi 
uxore: Td dé kxaiwóTepov, STs ob uovap- 
xlas tTpoww Kata Thy éwixpatTioacay 
‘Pwpalos dpyrÜev | avvrÜQeiav, dAAd 
TpoTov AaTriwvikór, Óiaveuuauévovs Tae 
‘Pwpalwy wore kal xopas, dpxew 
xard népos TV» vléwv éxacTov, es 
olxelov kArpov Kal xrijuaros Tov Àa- 
xóvTos, éx waTpwy uiv és avrods Kata 
TÓV éwixpaTijcavTa vópov Tals Weptove 
ciats Kal xrijce0. TOv Bavaícov av- 
Opwrwy KaTidyTos, 7apaTeuTojévov 
à' éwet8” opoiws els rovs épeEns wat- 


das kal dtaddyour. AaTrlvwv yap ovca 
yévvnua kal wapa robrav elAngputa 
TovTl TÓ vewrepov dor, érdyew éBod- 
Aero* Quod maxime} mirandum erat, . 
voluit ut non unus imperaret, secundum 
morem Imperii Constantinopolitani ve- 
terem, sed adinstar principum in Occi- 
dente civitates et regiones dividerentur 
in singulos filiorum, ut sic regnum tan- 
a patribus ad ipsos pervenire, ita ué in 
plebeiorum hominum bonis fieri solet, 
ac sic perpetuo ad cujusque liberos here- 
desque descenderet, Ipsa enim cum ez 
occidentis partibus ortum haberet, mo- 
rem, quem ab ipsis acceperat, huc sine 
exemplo introducere animo agitabat. 
( Pag. 106. .Edit. Genev.) 

* Et feminas, ut in ZEgypto et Bri- 
tannia] De Alexandro et Laodice vide 
Polybium excerptis legationum cxr. 
de Auletm filia Strabonem xvir. (pag. 
796.) In Asia post Semiramidem femi- 


— 


with respect to his own succession, that which the law or custom of 
the people directs: and this, not only from the force of the authority 
of tho State, but from conjecture of what the person's will was. And 
this is to be held good also of the persons who have the sovereign 
authority. For they are probably believed to have judged in their own 
case that which is most equitablo, which is what they have established 
as law or sanctioned as custom. 

XII. In the Succession to kingdoms, we must distinguish the king- 
doms which are held by plenary possession and which are patrimonial, 
from those which are held in some way involving the consent of the 
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Nullo discrimine sexus 

Reginam scit ferre Pharos. 
Ait Lucanus: de Britannis Tacitus, Neque enim sexum tn phors. x.91. 
imperio discernunt. Nec adoptati minus veris liberis succe- ans 
dent ex presumta voluntate ; sic ZEpalio Locrorum regi Hyl- strato ix. p. 
lus Herculis fllius per adoptionem in regnum successit. ?Mo- " 
lossus "nothus ex patris Pyrrhi, legitimos liberos non habentis, Paus. 1 
judicio successit in regnum Epiri: de adoptando in successio- Just. ix. 2. 
nem Seythise Philippo egit rex Atheas: J ugurtha nothus, sed Sal. Belt, 
adoptatus, successit in regno N umidico: sicut et in regnis que 25 mv cem 
Gothi, et Langobardi armis quesierant, adoptionem valuisse Cass. Chron. 
legimus. Imo etiam ad eos proximos ultimi possessoris reg- Lib, vi de. 
num perveniet, qui primum regem sanguine non atüngunt, si 


nas regnasse plures narrat Arrianus 
avaBace. (Lib. 1. c. 24.) Talis Nito- 
cris Babylone, Artemisia Halicarnassi, 
Tomyris apud Scythas. Servius ad pri- 
mum Zneidos (vers. 654): Quia ante 
etiam femina regnabant. ldem apud 
Rutulos obtinuisse docet ad 1x. ZEneidos 
(vers. 654). [De Feminarum successione 
in regnum, ut putatur, apud Assyrios, 
vide Conrad. Samuel Schurzfleisch. 
Disp. Lvur. pag. 28, et seqq. J. B.] 

? In ora libri Auctor heic testem 
indicat Pausaniam, Lib. 1. Locus est 
cap. xi. Sed non satis accurate, que in 
eo legerat, retulit. Nam L Molossus 
non erat filius nothus Pyrrhi, sed major 
natu trium liberorum susceptorum ex 
Andromache, quam pro legitima uxore 
habuerat, ut ait Servius in JEn. rir. 
297. IL Non dicit Pausanias, Molos- 
sum, deficientibus liberis legitimis, a 
Pyrrho heredem regni institutum : sed 
Helenum, filium Priami, post mortem 


people. 


Pyrrhi, uxore ducta Andromache, Pyrrho 
in regnum successisse, quod moriens 
ipse Molosso reliquit. J. B. 

b Nothus] Apud Tartaros nothi et 
legitimi pares. De Persis vero Hero- 
dotus: vóOov of cd vomos gars Bact- 
Aevoat, yynolov wapéovros*: Mos non 
est illis ut nothus regnet dum legitimus 
aliquis reperitur. (Lib. ur. c. 2). In 
Hispania Wandali regnarunt duo, Gon- 
tharis legitimus, Gizerichus nothus Go- 
digiscli teste Procopio (Vandalic. 1. 3) 
ex Septentrionalium nimirum gentium 
more veteri, cujus testes Adamus Bre- 
mensis Historie Ecclesiastice c. 106. 
Helmoldus Slavicis Lib. 1. c. 51 et 52. 
Michaeli Thessalie domino successit le- 
gitimis deficientibus nothus Michael. 
Gregoras Lib. 11. (pag. 22.) Huic iti- 
dem nothus successit ex parte: idem 
Gregoras Lib. tv. (Pag. 52. Ed. Genev. 
1616). De Molosso Pyrrhi notho vide 
Servium ad 111. ZEneidos. (vers. 297 ). 


Of which difference we have spoken above. 


Kingdoms of the former kind may be held by males or females: as 


formerly in Egypt and in Britain. 


See Lucan and Tacitus. And 


adopted as well as real children succeed in such cases, from presump- 
tion of the will. So Hyllus the adopted son of Hercules succeeded 
JEpalius; Molossus succeeded Pyrrhus; Atheas [Ateas, Gronov.] 
would have taken Philip for his successor; Jugurtha succeeded to 
the kingdom of Numidia; and so in the kingdoms of tho Goths and 
Lombards adoption prevailed. Even the kingdom shall pass to those 
relatives of the last possessor who have no connexion by blood with 
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Lib. xxxviii. 
b. 


Lib. vii. 2. 


Lib, xxi. 31. 


Just. il. 10. 


Lib. xl. 11. 
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talis successio in iis locis recepta sit: sicut Paphlagoniam 
regum domesticorum interitu hzreditariam patri suo obvenisse 
ait, apud Justinum, Mithridates. 

XIII. Quod si dictum sit ne dividatur regnum, nec cui 
cedere debeat expressum sit, “ut quisque natu est maximus, 
mas aut femina, regnum habebit. In Thalmudico titulo de 
regibus legitur: Qui praecipuum jus habet in hereditate, is 
et in possessione regni. Ideo filius natu major profertur 
minori. Nopi(ouevov 7pós vávrwv avÜpwrov TOv wrpeafsu- 
TaTov THY apxny &xetv, inquit Herodotus: Mos omnium po- 
pulorum est, ut natu maximus imperium habeat. Idem alibi 
ssepe vopov legem sive consuetudinem regnorum hoc vocat. 
Livius duorum fratrum Allobrogum de regno contendentium 
minorem ait jure minus, vi plus potuisse. Apud Trogum 
Pompeium, Artabasanes maximus natu «tatis privilegio 
regnum 8ibi vindicabat : quod jus et ordo nascendi, et natura 
ipsa gentibus dedit. Idem alibi jus gentium vocat: ut et Livius, 
qui et ordinem appellat statis atque naturse, quod intellige nisi 


€ Ut quisque natu est marimus] De 
Suedis vide Brigittam rv. 3. De Danis 
Saxonem xir. et xiu. Appianus Mi- 
thridatico : &ixaioUrTa tov wpecBire- 
pov dpxeiv : (pag. 178.) ZEquum judi- 
cabat regnum esse natu mazimi. Nice- 
tas Choniates Joanne Comneno: 1j @u- 
ois Tols TrpwTOTÓKOIS 7raici TH Taker 
éuuévovca Ta wowreia BpaBeverv elwÜe. 
wapa dt Gew odx ows dv Tais Tov 
apoBArncewy peylorais del wws piret 
yevecOar* Natura quidem suum sequens 
ordinem primum natos honorat. At Deus 
non semper in mazimis privilegiis eum 
ordinem insistit. (Cap. 12). Idem Ma- 


nuele de Isaacio loquens: doró yevéceus 
els Try Qiadoysjv ris Baciielae xaXos- 
pevos*. Nascendi ordine ad regni succes- 
sionem vocatus. (Lib. r. c. 1). Apud 
Josephum Antipater dicebat, Hyrcani 
apxiv elyai dia TÓ wpecBetov? Princi- 
patum esse ob nascendi ordinem. ( Bell. 
Jud. Lib. 1. cap. vi. $8 2. Edit. Hudson.) 
vide et Leunclavium Turcicorum xvi. 

! Confer, de tota ista materia suc- 
cessionis in regna, PuFENDORFIUM, De 
Jure Nat. et Gent. Lib. vit. cap. 7. $ 11. 
et seqg. J.B. 

4 Ni aliud lez aut mos ferat] Darda- 
nus et Jasius pariter in Troja regnarant 


the first king (the source of the royal stock), if such succession be 
received in the country in question. Thus Mithridates, in Justin, 
says that his father received Paphlagonia by inheritance, the line of 
domestic kings being extinguished. 

XIII. If it be directed that the kingdom is to pass undivided, but 
not to whom it is to go, the eldest child, male or female, will take it. 
See the Talmud on kings, Herodotus, Livy, Trogus Pompeius. This is 
called jus gentium, the order of age and of nature. But he or she 
who succeeds in such a kingdom is bound to provide a satisfaction for 
the coheirs, instead of their share of the power, if, as and as far as, it 
can be done. 
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pater aliud jusserit, ut Ptolemseus apud eundem Trogum. Qui Lib.xvi.2. 
autem in regno tali succedit, coheredibus tenebitur pro ipsorum 
partibus sstimationem rependere, si et quatenus id fieri potest}. 

XIV. At ea regna, qus populi libero consensu facta 
sunt hereditaria, ex presumta populi voluntate deferuntur. 
Preesumitur autem populus id voluisse quod maxime expedit. 
Hine primum illud nascitur, ut “ni aliud lex aut mos ferat 
(sicut Thebis Bootiis reguum fuisse inter mares dividuum ex 
*Zethi et Amphionis, itemque ex CEdipodis filiorum historia 
apparet, et vetus *Attica inter Pandionis liberos divisa est; et 
que ?circa Rhodum inter Camirum, Jalysum, Lindum fratres; 
et regnum Argivum inter quatuor Persei filios) individuum sit 
regnum, quia id ad tuendum regnum et civium concordiam 
plurimum valet. Justinus libro xxr. Firmius futurum esse Cap. t n. 2 
regnum, &i penes unum remansisse, quam st portionibus 
inter plures filios divideretur, arbitrabantur. 

XV. Alterum, ut successio stet intra eos qui descendunt 
& primo rege: ea enim familia ob nobilitatem electa censetur, 


Servius ad illud ZEneidos (111. 15): So- 
ciique penates. In Creta Minos et Rha- 
damanthus. Julianus contra Christi- 
anos. (Pag. 190 p. Ed. Spank.) Albe 
Numitor et Amulius, ut quidam ait 
scriptor de Viris illustribus, (c. 1.) Alii 
enim Numitori pecunias, regnum Amu- 
lio cessisse aiunt, ut Plutarchus: (in 


expeditionibus. 

e Zethi et Amphionis] 
Hercule Furente (vers. 29): 
Tq Aevkomoa npiv Tupayvicas xOovos 

"Audion 482 Zy6ov, exydves Aus. 

Regnum priusquam venit ad claros equis 
Amphionem Zethumque, prognatos Jove. 

? Divisio veteris Regni Athenarum 


Euripides 


Rom. p. 19 4.) sicut et Eteocli regnum 
Thebanum, Polynici ejus loco monile 
Hermiones obvenisse quidam prodidere. 
[Vid. Scholiasten Euripidis, in Pheniss. 
vers. 71.] Pari modo in Norvagia alteri 
regnum, alteri naves et spes ex maritimis 


spectabat agros, non autem imperium, 
quod uni manebat, ut Auctor ipse su- 
pra observavit, in Nota ad Cap. iii. 
hujuslibri, § 4. J. B. 

* Refert id Pinpagus, Olympion. 
vil. 135, et seqq. J.B. 


XIV. Those kingdoms which have become hereditary by the 
free consent of the people, are transferred according to the presumed 
willof the people. The people are presumed to will what is most 
expedient. Hence it follows, in the first place, that the kingdom passes 
undivided, because that arrangement is of great use to preserve tho 
state and the concord of the citizens. So Justin: except law or cus- 
tom ordain otherwise, as at Thebes, the kingdom was divided between 
the males; and ancient Attica among the sous of Pandion; and 
Rhodes; and Argos. [See.] 

XV. Another rule is, that the succession remains among those who 
are descended from the first king: for that family is conceived to be 
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Cap. vii.n.15. eaque finita regnum redire ad populum. Curtius libro x. 7n 


eadem domo familiaque imperii vires remansuras esse : here- 
ditarium imperium stirpem regiam vindicaturam : assuetos 
esse ipsum nomen colere, venerarique : nec quenquam itd ca- 
pere nisi genitum ut regnaret. 

XVI. Tertio, ne succedant nisi qui nati sunt secundum 
patrie leges : non naturales tantum, quia ad contemtum patent, 
quorum matrem pater justo conjugio dignatus non est, et prz- 
terea quia minus certi habentur: at in regnis expedit populo 
haberi maximam certitudinem, quz» haberi potest ad vitandas 
controversias: quse causa fuit cur Macedones Demetrio minori 


Liv.xxxiz.53, potius quam Perseo majori regnum deberi existimaverint, quod 


Hor. Od. iv. 
4. 


Demetrius justa matrefamilias natus esset. Et apud Ovidium 
legimus : 
At ne nupta quidem, tedaque accepta jugali : 
Cur, nisi ne caperes regna paterna nothus? 
Sed nec adoptivi, quia nobilitas generis vere regii magis reve- 
rendos efficit reges, majorque de eis spes concipitur : 
Est in juvencis, est in equis patrum 
Virtus. 
XVII. Quartum, ut inter eos, qui pariter in hereditatem 
admitterentur, sive quia unius sunt gradus, sive quia in paren- 


f Preferantur mares feminis] Vide 
Nicetam Choniatem Manuele, libro rv. 
(Cap. 4.) 

& Preferatur natu marimus] Ho- 
merus de regno Cretensi Iliad. N. 
"Huov 8 dudordporow dndw *yévos, 99. ta wd- 

7p, 

AMA Zeis mpérepos yeyéve kal wAe(ova 769. 


Nostrum utrique solum patrium fuit et genus 
unum, 
Juppiter at senior rerumque peritior idem. 


(Vers. 354). Ubi sapienter Homerus, 
ut solet, causam reddidit, cur majores 
natu in regnis prelati, valentem él +d 
70A)», ut plerumque, id enim in talibus 
sufficit: cov vóuov TG 7pecvrépe 


elected for its nobility, and when it fails, the kingdom to return to 
the people. So Curtius. [See.] 

XVI. In the third place, that none succeed except those who are 
born according to the laws of the country: not natural children, who 
are open to contempt, since their father did not deem their mother 
worthy of a legitimate marriage, and besides, as being less certain. For 
in kingdoms it is expedient for the people that there should be the 
greatest possible certainty, to avoid controversies. So Demetrius in 
Macedon was taken, rather than Perseus. So says Ovid. Also not 
adoptive children, because the nobility of the race makes kings more 
reverenced, and turns more hope to them. So Horace. [See.] 

XVII. In the fourth place, that among those who are admitted 
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tum suorum gradum succedunt, ‘preferantur mares feminis: 
ideo quod mares tum ad bella, tum ad alias imperii partes ma- 
gis idonei feminis censentur. 
XVIII. 1 Quintum, ut inter mares, aut inter feminas 

ubi mares deficiunt, 5preferatur natu maximus; quod is ju- 
dicio aut perfectior jam ease, aut prius futurus creditur, Cyrus 
apud Xenophontem : TO mponryeraOat mpoorarrw Té ™ p0- Cyrop. vill. 7 
Tépo eyevouevo, kai wAetovwv kara TO ELKOS eu Telpq" im- 
perium relinquo majori natu, ut quem par est rerum esse 
peritiorem. — Quia vero hsc statis prestantia temporaria est 
duntaxat, sexus autem perpetua, ideo sexus preerogativa potior 
est quam statis. Sic Herodotus, cum dixisset. Andromed:e Lib. vit 6i. 
filium Persam Cepheo in regnum successisse, causam reddit: 
€TU'yxave yap ais edv o Kydevs Epoevos *yovov* nullos 
enim Cepheus habebat liberos mares. Et, Diodoro narrante, Lib. iv. 38. p 
Teuthras Mysis regnum filis Argiops reliquit aza: wy ap- 
pévwy non habens mares liberos, Sic Trogus dixit ad filiam Just... 
pertinuisse Medorum imperium; quod nullum Astyagi virilis 
sexus genus erat. Similiter Cyaxares apud Xenophontem 
Mediam filie sux deberi: ovde yap €c'Ti mot, inquiens, appny c Cyrop. vill. 5. 
mais yynowos, neque enim est mihi legitimus filius mas. De! 
Latino rege Virgilius (/Zn. vi. 50. et seqq.): 

Filius huic fato divum prolesque virilis 

Nulla fuit, primaque oriens erepta juventa est : 

Sola domum et tantas gervabat filia sedes. 


tev Baciréws waldwy QidóvTos Thy To» — regnum Corinthiorum patri succeesit 
OXcv siyeuovíav, ait Zosimus libro 11. «ara wpecBeiov, ordine nascendi. Ita 
(Cap. 27. Ed. Cellar.) de Persarum Nicolaus Damascenus in excerptis, que 
lege: cum lex daret e regum filiis natu — beneficio viri maximi Nicolai Peirescii 
maximo summam rerum. Periander in — habemus. (Pag. 450.) 


alike into the inheritance, whether as being of the same degree, or as 
succeeding in the place of their parents, males are preferred to 
females; because males are more fitted both for war and for other 
parts of government. 

XVIIL 1 Fifthly, that among males, and among females when the 
males fail, the elder is preferred, because he is either more mature in 
judgment, or will sooner be so. So Cyrus in Xenophon. But because 
this superiority of age is only temporary, while that of sex is perpetual, 
the prerogative of sex is stronger than that of age. So Herodotus, 
Diodorus, Trogus, Xenophon, Virgil. So at Lacedeemon, Sparte the 
daughter of Eurotas succeeded, and her children ; and the children 
of Helen, to Tyndareus, because there were no male children. And 


Paus. iii. 1. 


Lib. i. 9. 
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Sic ante Heraclidarum imperium apud Lacones Eurotee succes- 
sit Sparte filia, aut ejus liberi, ut Tyndareo Helens liberi, 
quia mares filii non extabant; et Eurystheo in Mycenarum 
imperium successit, Atreus ejus avunculus, notante Thucydide. 
Eodem jure regnum Athenarum Pad Creusam, Thebanum *ad 
Antigonem pervenisse notatur, quod mares deficerent. Et reg- 
num Argolicum ad Argum Phoronei ‘ex filia nepotem. 

2 Unde et illud intelligere datur, quanquam liberi non- 
nullis gradibus parentum premortuorum vicem impleant, id 
tamen duntaxat intelligendum, ut capaces sint juxta ceteros, 
salva tamen sexus primum, deinde setatis prerogativa inter 
capaces. Nam qualitas et sexus, et statis, quatenus in hac 
re a populo consideratur, ita persons adhsret ut avelli inde 
nequeat. 

XIX. Quseritur an regnum, ubi hunc in modum defertur, 
pars sit hereditatis. Et verius est esse hereditatem quandam, 


. sed separatam ab aliorum bonorum hereditate, qualis hereditas 


peculiaris in feudis quibusdam, emphyteusi, jure patronatus, et 


h Ad Creusam] Vide Euripidem ^ mortuus fuisset Orestes, in eodem regno 


Tone (vers. 72, 78, 578). 
* Vide EuRiPIDEM, Phenies. vers. 
1580, et seqq. 584, et seqq. J.B. 


Argolico successisset ei Electra, ut ex 
Euripidis Taurica Iphigenia (vers. 681, 
695, et seqq.) discimus, Sic Calydonis 


! Ez filia nepotem] Etsisinestirpe — regnum pervenit ad Andremona Oenei 


Eurystheus was succeeded by his uncle Atreus. By the same right the 
kingdom of Athens passed to Creusa, that of Thebes to Antigone, 
because the males failed: and the kingdom of Árgos went to Argus 
the grandson of Phoroneus through his daughter. 

2 Whence it is to be understood that although children in some 
degrees fill the place of parents who have died, that is to be under- 
stood, so as that they are capable of ruling compared with others, and 
saving the prerogative, first of sex, and then of age. For the quality 
of sex and of age, so far as in this matter they are considered by 
the people, adheres to the person, so that it cannot be separated 
from it. 

XIX. It is made a question whether a kingdom, when thus trans- 
ferred, is a part of the inheritance. And the more true opinion is that 
it is & certain kind of inheritance, but distinct from the inheritance of 
other property ; such an inheritance as is seen in some fiefs, in leases, 
in the right of patronage, in priority of legacy. Whence it follows 
that the kingdom pertains to him who may take the property as heir 
if he choose to do so; but in such a way that it may be taken without 
the property and its burthens. The reason is, because the people is 
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jure preecipui quod dicitur, conspicitur. Unde sequitur, ut 
regnum ad eum pertineat, qui et bonorum heres esse possit si 
velit, sed ita ut etiam sine bonis et eorum onere possit adiri 
Ratio est, quia populus regnum voluisse creditur quam optimo 
jure deferri; nec quicquam ejus refert hereditas a rege adeatur 
necne, cum hereditarium ordinem non ob hoc elegerit, sed ut 
certi quid esset, et reverentia conciliaretur ex sanguine: si- 
mulque ex genere et educatione spes esset preclars virtutis, 
et regni possessor regnum magis curaret animosiusque defen- 
deret, si id ipsum iis esset, relicturus, quos ipse ob acceptum 
beneficium aut ob caritatem maximi faceret. 

XX. Ubi vero mos succedendi diversus est in allodiis et 
feudis, si regnum non sit feudale, aut certe primitus non fuerit, 
etiamsi postea hominium pro eo prestetur, succeditur ex lege, 
qua in allodiis succedebatur tempore regni instituti. 

XXI. In iis autem regnis, que primitus data sunt in 
feudum ab eo, qui plene dominus erat, sequenda erit lex suc- 
cessionis feudalis; non semper Langobardica ila quam per- 


generum, [Apollodor. 1. 8.6]. Asterii Innocentius III. talis regni successio- 

regnum ad generum Minoa, ut refert nem amitti ab eo qui ultima defuncti 

Apollodorus (111. 1. 3), addita causa — mandata non impleverit. c. licet. 6. de 

quod liberi mares nulli essent. voto. [Decretal. 111. 33. Sed male. 
k Hereditatem quandam]  Putavit Vide que diximus in Notis Gallicis. ] 


supposed to wish that the kingdom should be transferred by the best 
right possible; nor is it their concern, whether the king accept the 
inheritance of the property or not; since they chose the hereditary 
order of succession, not that the heir of the ordinary property should 
have it, but that the order might be certain, and might carry with it 
the reverence given to the blood; and also that from the habits of 
the race and their education, there might be the hope of good moral 
qualities: and that the possessor of the kingdom might bestow more 
care on the kingdom, and defend it with more energy, since he was to 
leave it to those whom he most wished to benefit for benefits received, 
or from natural affection. 

XX. But when the rule of succession is different in allodial and 
in feudal property, if the kingdom be not a fief, or certainly was not 
so at first, even though homage have been done for it; the succession 
is by the law which regulated allodial property when the kingdom 
was instituted. 

XXI. But in those kingdoms which were given as fiefs by a per- 
son who had plenary ownership, the law of feudal succession is to be 
followed: not however always the Lombardic law which we have in 


Sub Cond.4. 
net. de V. O. 
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scriptam habemus, sed que in gente quaque recepta fuit, quo 
tempore data est prima vestitura. Nam Gothi, Vandali, Hunni, 
Franci, Burgundiones, Angli, Saxones, nationes omnes Ger- 
manicw, qui partes optimas imperii Romani bello occuparunt, 
suas singuli leges aut mores de feudis, non minus quam Lan- 
gobardi, habuerunt. 

XXII. 1 Frequens autem in regnis est alia qusdam 
successio, non hereditaria, sed qus 'linealis dicitur ; in qua ob- 
servari solet non jus illud subitionis in locum qus represen- 
tatio dicitur, sed jus transmittendi futuram successionem, quasi 
delatam, lege scilicet ex spe, qus; nihil ex se et naturaliter 
operatur, jus quoddam verum excitante: quale scilicet jus est 
™in his, que ex stipulatione conditionata debentur: ita ut hoc 
ipsum jus in posteros, ex primo rege venientes, necessario 
transeat, sed ordine certo, ut primum vocentur liberi ultimi 
possessoris primi gradus, tam qui vivunt, quam qui mortui 
sunt: tum vero inter vivos et mortuos ratio habeatur sexus 


! Linealis] Vide Cardinalem Tu- 
schum Pract. Concl. 88: verbo regni 
successio : Guilielmum de Montisferrato 
de successionibus regum, qui liber est 
in Oceano Juris. Peregrinum De Jure 
Fisci, Lib. 1. tit. 11. n. 48. et Lib. v. tit. 
1. n.109. Vide exempla talis succes- 
sionis in Norvagico regno apud erudi- 
tissimum summedque diligentie virum 
Johannem Pontanum Historie Danice 
libro 1x. (Pag. 514, 515) consuetudini- 
bus Normannie de propinquioritate 


heredum : et apud Johannem Serranum 


. in Ludovico Grosso, super controver- 


sia Borboniensi, Argentreus Historia 
Britannica, libro vi. c. 4. In succes- 
sionibus liberi primogeniti, sive sini 
masculi aut femelle, et similiter liberi 
secundogenitorum, si primogeniti absque 
liberis ez proprio corpore decesserint, 
in successione feudorum jure primogeni- 
ture repraesentant personas patrum suo- 
rum, et veniunt ad talia jura successio- 
num et primogeniture, sicui eorum patres 


the law-books, but that which was received in each nation at the time 
of the first investiture. For tho Goths, Vandals, Huns, Franks, Bur- 
gundians, Angles, Saxons, all the Germanic nations which occupied the 
best parts of the Roman empire, had each their own laws or customs 
concerning fiefs, as well as the Lombards. 

XXII. 1 But there is another succession frequent in kingdoms, 
called Lineal; in this, the rule observed is, not that of the representa- 
tion of the heir by his progeny, but the heir transmits the future suc- 
cession, [even if he die before he succeed himself] the law founding & 
true right upon an expectancy which of itself produces no effect; [see 
the illustration from the Civil Law ;) so that this right passes to his pos- 
terity who aro descended from the first king: but according to a certain 
order; so that there are first called in the children of the last posses- 
sor of the first degree, both those who are alive and those who are 
dead: and among those alive and dead account is had, first of sex, 
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primum, deinde statis: Mortuorum autem jus si prevaleat, 

transeat ad eos qui ab ipsis descendunt, pari rursum inter 

pares prerogativa sexus, ac deinceps setatis, salvaque semper 

transmissione mortuorum in vivos, vivorum in mortuos. Si 

liberi ejus desint, venitur ad alios qui proximi sunt, aut, si vi- 

verent, essent, simili transmissione et inter pares in eadem 

linea observato discrimine sexus et setatis, ita ut ob sexum et 

statem nunquam transeatur de linea in lineam. Cui conse- 

quens est ut filia ex filio prseferatur filio ex filia, et filia ex 

fratre filio ex sorore, item filius majoris fratris fratri minori, 

atque ita in cseteris. Hrc est successio regni Castelle; ad 

cujus exemplum etiam majoratus jura in eo regno constituta Conr. t3. 

sunt. 
2 Successionis autem hujus linealis argumentum, si lex Pim oii 

et exempla desint, sumi poterit ex ordine qui in publicis ^ 

coetibus servatur. Nam si in eo ratio habeatur linearum, id 

signum erit spem a lege in jus animatam, ita ut a morien- 


si viverent, eorum patruos, avunculos 
excludendo, secundum generalem et noto- 
riam consuetudinem, tam in successioni - 
bus per rectam lineam, quam a latere 
obvenientibus : et de usu et consuetudine 
ante dicta filia succedit in feudis, sive 
sint. Ducatus, Comitatus, Perrie, aut 
DBaronie, quantumcunque magni et no- 
biles, et quod ita evenerat in Comitatibus 
Artesii, Campania, Tolose, et Britan- 


Marche Mantuane ab Imperatore Sigis- 
mundo anno olo ccco xxxii. Et a 
Carolo Quinto Imperatore, et rege His- 
panie Philippo II. in regnis suis ac 
principatibus, annis oIo Io Liv. et 
clo Io xciv. 

m [n his, que ez stipulatione condi- 
tionata debentur] Item in legatis, quo- 
rum dies cessit, non venit. [Vid. L. v. 
princ. D. Quando dies Legat. etc.] 


nie. Talis ordo succedendi prescriptus 


then of age: andif the right of the dead be superior, it passes to 
those who descend from them, with the like prerogative, first of sex, 
and then of age; and preserving at every step the right of transmis- 
sion from the dead to the living, and from the living to the dead. If 
the children of any branch fail, the succession passes to the next who 
are nearest of kin, or would be if they were alive, by a similar trans- 
mission, and observing in those of the same branch the same distinc- 
tion of sex and age ; so that transition is never made, on account of 
sex or age, from one line to another. It follows from this, that a son's 
daughter is preferred to a daughter's son, and a brothers son to a 
sister's son, and an elder brother's son to a younger brother, and so in 
other cases. This is the succession of the kingdom of Castile: and the 
same rule holds with regard to majorats in that kingdom. 

2 An argument for this lineal succession, if law and example be 
wanting, may be taken from the order of public assemblies; [such 
asa House of Peers.] For if in such cases also account is had of 
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tibus in superstites transeat. Hsec autem est successio linealis 
cognatica, in qua feminse et feminis nati non excluduntur, 
sed postponuntur in eadem linea, ita ut etiam regressus ad 
eas sit, si propiores aut pares cetera mares aut ex maribus 
defecerint. Fundamentum autem hujus successionis, quatenus 
ab hereditaria differt, est spes populorum de optima educa- 
tione eorum, qui spem regni habent justissimam ; quales sunt 


quorum parentes si viverent essent successuri. 


XXIII. 


Est et alia linealis successio agnatica, duntaxat 


marium ex maribus; qus ex nobilissimi regni exemplo "suc- 


cessio juris Francici vulgo appellatur. 


= Successio juris Francici] Vetus 
testimonium moris hujus Francici habes 
apud Agathiam libro 11. (Cap.7). Ea- 
dem fuit successio in Davidis stirpe post 
Solomonem. Vide 2 Paralip. xxiii. 3. 

9 Ubi deficiente agnatica substituitur 
successio cognatica) Ut in Provincia 
Narbonensi. Vide Serranum, Carolo 
VII. (de Comitatu Commingensi, pag. 
322,323. Edit. Paris. 1627). Ex tali 
credo lege Theudericho sine liberis de- 
functo sororis filius Athalaricus succes- 
sit. [PRocop. Gotthic. L. 1. c. 2.] Vi- 
detur et in Arragonia id olim valuisse. 

P Possunt et alii successionum modi 
introduci] Apud JEthiopes olim regi- 
bus succedebant sororum filii, narrante 
Nicolao Damasceno. (pag. 518. Ercerpt. 
Peiresc.) Idem apud Pictos usurpatum, 
semperque successisse cognatos per fa- 
minas notat Beda. Tacitus de Germa- 


Hsc quatenus a cog- 


nis: Sororum filiis apud avunculum idem, 
qui apud patrem, konor. Quidam sanc- 
tiorem arctioremque kunc nexum sangui - 
nis arbitrantur. (Germ. c. 20.) Apud 
Indos quoedam idem fieri docet nos 
Osorius, et alii. 

4 Ut qui sibi quoque tempore futuri 
sunt prorimi] Id in Africa obtinuit ex 
Gizerichi testamento. Procopius Van- 
dalicorum primo: yxpóroy» $à óA[yos 
Ti(épixyos éwriBiods éreXevTa, aróppe 
ov yon njAuxíae 3xov, Quas kae Óiuai- 
Ocueroc, év als dÀÀAa Te wodXa Bapdl- 
Aows éxéoxmpe, xal ry» BaoiXeíap del 
Bavé(Aer elc Tovro» lévat, Ge à» éx 
yoóvov dopervos aura lufepiyo xara 
yévos arpoenkor, poros ev awdrrep 
TG» avTou ovyyever Thy nAuxíay Ti- 
xov Aliguanto post tempore Gizerichus 
obiit, multa jam etate, facto testamento, 
quo tum multa alia preceperat Vanda- 


lines of descent, that will be a sign that expectancy is by the law 
vivified into a Right, so that the succession passes from the dead to the 


survivors. 


This is a Cognatic lineal succession, in which women and the sons 
of women are not excluded, but are postponed in their own line; but 
yet so that there is a regress to them, if there be a failure of claimants 
nearer, or equal in other things, who are males, or from males. 

The foundation of this succession, so far as it differs from the here- 
ditary, is the hope entertained by the people as to the good education 
of those who have the legitimate hope of the kingdom: and such are 
they whose parents, if they had lived, would have succeeded. 

XXIII. There is also an .4gnatic lineal succession, of males to 
males only; which, obtaining in a certain noble kingdom, is called 


Car. VII.] QUZE FIT PER LEGEM, ETC. 381 


natica differt in hoc maxime introducta est, ne per feminarum 
matrimonia ad peregrinum sanguinem imperium deveniret. 
In utraque autem lineali successione in infinitum admittuntur 
etiam qui ab ultimo possessore remotissimo gradu distant, 
dum a primo rege descendant. Est et ?ubi deficiente ag- 
natica substituitur successio cognatica. 

XXIV. Possunt et ali successionum modi introduci, 
aut populi voluntate, aut etiam ejus qui regnum ita in patri- 
monio habet, ut alienare possit. Licet enim exempli causa 
constituere, *ut qui sibi quoque tempore futuri sunt proximi 
succedant in regnum, sicut apud Numidas olim, puto tali iv. xix. 29 


lis, tum regnum Vandalicum semper 
venire voluit ad eum qui per lineam 
masculinam ipsi Gizericho genere proz- 
imus, et inter proximos maximus esset 
etate. (Cap. vii.) Jornandes: Gizeri- 
chus, diu regnans, ante obitum suorum 
filiorum agmine accito ordinavit, ne inter 
ipsos de regni ambitione esset. dissensio, 
sed ordine quisque et gradu suo aliis 
superveniret, id est seniori suo filio fieret 
sequens successor, et rursus ei posterior 
ejus. ( Cap. 33.) Victor Uticensis Lib. 11. : 
Cui secundum constitutionem Gizerichi 
regis, eo quod major omnibus esset, reg- 
num inter nepotes potissimum debebatur. 
Hic semper spectatur non possessor ul- 
timus, sed primus regni acquisitor: 
quod succedendi genus ex ipsane Africa 
sumserit Gizerichus, ubi id valuisse in 
textu ostendimus, an vero & quibusdam 
Septentrionis nostri populis, dubitari 


potest. Nam et apud Langobardos 
Vaaci regi filios relinquenti non aliquis 
filiorum succedere debebat, sed ejusdem 
generis Risiulphus: testis Procopius 
Gotthicorum 111. (cap. 35.) Et in Hun- 
garis regnum mortuo Iatra non liberis 
ejus sed fratri jus fuisse narrat Nicetas 
Choniates de rebus Manuelis libro 1v. 
(cap. i.) Nescio an eodem pertineat 
recepta apud Patzinacitas successio, sed 
obscurius proposita a Constantino Por- 
phyrogenneto de Administratione Im- 
perii c. xxxvii. In Dania idem obser- 
vatum tradit Crantzius Danicorum 1v. 
et Suedicorum v. Etiam Albs succes- 
sit ZEnem non Iulus Ascanio majore 
filio ZEnee natus, sed alter filius ZEnee 
Silvius. [Vide Dion. Halicarn. Antig. 
Rom. Lib. 1. c. 70. et Aurel. Victor. de 
Orig. Gentis Roman. c. 17.] 


Frank Law [or Salic Law.] This, so far as it differs from the cog- 
natic, was introduced mainly with this view, that the empire might not 
pass to foreign blood by the marriages of the female branches. 

In both these lineal successions, those are admitted who are dis- 
tant even in the most remote degree from the last possessor, provided 


they descend from the first king. 


There are some cases when, failing the agnatic succession, the 


cognatic is substituted. 


XXIV. Other modes of succession also may be introduced accord- 


ing to the will of the people, or by the will of the patrimonial sove- 
reign. For instance, he may settle that those who on each occasion are 
nearest to himself, [see Grotius's note] should succeed to the king- 
dom: as amongst the Numidians formerly, I suppose by some such 
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ex causa, fratres liberis ultimi possessoris prsferebantur. 
Idem in Arabia Felice usurpatum olim fuisse ex Strabone 
colligo. . De Taurica Chersoneso idem recentiores prodidere : 
nec ita dudum est cum "apud Afros Maroci et Fesss reges 
idem est factitatum. — Atque hoc in dubio observandum in 
fideicommisso quod familie relinquitur, verior est sententia, 
Romanis quoque legibus congruens, quanquam eas interpretes 
alio detorquent. His bene cognitis facile erit respondere ad 


, controversias de regnorum jure, que ob differentes juriscon- 


sultorum sententias difficillims putantur. 

XXV. Primum quzritur an filius a patre exheredari 
possit, ut ne in regnum succedat. In quo distinguenda sunt 
regna alienabilia, id est, patrimonialia, a non alienabilibus. 
Nam in alienabilibus dubium non est, quin exheredatio pro- 
cedat, cum a bonis alis nihil differant: atque ideo que 


* Apud Afros Maroci et Fess reges] 
Livius de Masinissa : Militante eo pro 
Carthaginiensibus in Hispania, pater 
ejus moritur: (Galb@ nomen eral :) 
regnum ad fratrem regis Defalcen (mos 
ita apud Numidas est) pervenit. [Idem 
locus est, qui in contextu indicatur, 
Lib. xxix. c. 20.] De Mauritania omni 
vide Marianam libro xxix. (cap. 22.) 
Hinc sumto exemplo etiam apud Sara- 
cenos, qui ex Africa in Hispaniam ve- 
nerant, fratres prelati filiis ad tempora 
A bderamenis ; Rodericus Toletanus His- 
torie Arabum c. 6. Thuanus Historia- 
rum libro Lxv. in anno cIo Io rnxxvrir. 


de Hamete: Quippe patris testamento 
ad regnum ordine post fratres vocatus, 
exclusis illorum filiis. Idem succedendi 
genus valuisse et in Mexicano, et in 
Peruano regno ex historiis illorum lo- 
corum observo. 

* Licita erit exheredatio] De tali 
regno intelligendum quod ait Baldus in 
procemio decretalium Gregorii, a rege 
successorem posse eligi e liberis quem 
velit. Exemplum est etiam in Mexicana 
historia. 

* In omnibus Edd. que vivo Auctore 
prodierunt, heic legitur: primi natus. 
Et videtur ita voluisse in casu secundo 





rule, the brothers of the last possessor were preferred. So in Arabia 
Felix, the Tauric Chersonese, and the Africans of Morocco and Fez. 
And this rule is, in doubtful cases, followed in choosing trustees for 
family property, as is the sounder opinion, agreeing also with the 
Roman laws, though the commentators wrest them another way. 

These rules being well known, it will be easy to answer the contro- 
versies concerning the right of succession, which are thought very diffi- 
cult in consequence of the different opinions of jurists. 

XXV. It is made a question, whether a son can be disinherited 
by his father so as to be prevented from succeeding to the kingdom. 
Here we must distinguish alienable, that is, patrimonial kingdoms, from 
those which are inalienable. In alienable cases, there is no doubt 
that disinheritance takes its effect, since the kingdom cannot differ 
from other property ; and therefore the rules which by law or custom 
obtain as to exheredation will have place here. And if there are no 
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legibus aut moribus obtinent de exheredatione, hic quoque 
habebunt locum: et si nulle proferantur leges aut mores, 
tamen naturaliter *licita erit exheredatio usque ad alimenta; 
aut etiam sine ea exceptione, si crimen morte dignum filius 
admiserit, aut alioqui graviter peccaverit, et sit unde ali pos- 
sit. Sic Ruben a Jacobo ob culpam privatus est jure *primi 
nati, Adonia regno ‘a Davide. Imo etiam pro tacite exhere- 
dato habebitur, qui grave crimen commiserit in patrem, 5si L. 8A § 11. 
nulla sunt condonatee culpe indici. Sed in non alienabilibus, 7 F9 $ j, 
quanquam hereditariis, idem non procedet, quia populus viam i dim. Leg. 
quidem elegit hereditariam, "sed hereditariam ab intestato. 7 ai in’ PC 
Multo minus procedet exheredatio in lineali successione, ubi 
nulla imitatione hereditatis ex dono populi regnum pervenit 
ad singulos, prescripto ordine. 

XXVI. Similis est questio, an abdicari possit regnum, 
uti substantivo natus, obsoleto extra 


casum sextum. J. B. 
t A Davide) Erat enim regnum illud 


et nullam fere ordinis nascendi ratio- 
nem habuisse, ex tota Historia Sacra 
adparet. J. B.) 


velut patrimoniale Davidi, non quidem 
belli jure, sed Dei ipsius dono. [At non 
ob culpam exclusus est regno Adonia. 
Antequam enim regiam dignitatem ad- 
fectasset, jam David pollicitus erat 
Bathsebse, matri Solomonis, se hunc 
successorem suum declaraturum, fidem. 
que datam jurejurando firmarat, 1 Reg. 
i. 17. quod Deus etiam sibi placere sig- 
nificaverat, 2 Paralip. xxii. 9, 10, 11. 
Deinde Reges Hebreorum in desig- 
nando Successore suo liberrime egisse, 


5 Durum hoc est nimis: et merito 
ab Interpretibus Auctor noster heic re- 
prehenditur. In dubio potius adfectus 
paternus mitiorem partem sequi jubet. 
Legum ex Jure Civili in ora libri in. 
dicatarum species plane diverse sunt, 
ut in Notis Gallicis fuse ostendimus. 
J.B. 

u Sed hereditariam ab intestato) 
Non testamento: non adoptione. Vide 
de Neapolitano regno Marianam libro 
xx. 


laws or customs, by Natural Law exheredation is lawful, except as to 
aliment; and even without that exception, if the son have committed 
a crime worthy of death, or otherwise greatly offended. Thus Reuben 
was deprived of his right as first-born by Jacob for his offense, and 
Adonijah, of the kingdom, by David. And ho is held for tacitly dis- 
inherited who has committed a grave crime against his father, if there 
are no tokens of condonation or pardon *. 

But in inalienable kingdoms, though hereditary, the same does not 
hold: because the people chose indeed the hereditary way; but the 
hereditary way with the usual succession to intestates. 

Still less will exheredation hold good in a lineal succession, when 
the kingdom comes to each person by the gift of the people, without 
attempting to imitate the hereditary rule. 

XXVI. Similar is the question whether the kingdom, or the right 


* This is rejected by Barbeyrac as too severe. 
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aut jus succedendi in regnum. Et quin pro se quisque abdi- 
care possit non est dubium: an et pro liberis, magis contro- 
versum, sed quod eadem distinctione expediri debet. Nam 
in hereditariis qui jus a se abdicat, in liberos nihil potest 
transferre: at in lineali successione patris factum nocere non 
potest liberis natis, quia simul atque existere coeperunt jus 
proprium eis qussitum est ex lege: sed nec nascituris, quia 
impedire non potest quin ad illos quoque suo tempore jus 
pertineat ex populi dono. Neque obstat de transmissione 
quod diximus: est enim ea transmissio necessaria, non volun- 
taria, ad parentes quod attinet. lllud interest inter natos et 
nascituros quod nascituris nondum qussitum sit jus, atque 
ideo auferri iis possit populi voluntate, si etiam parentes, 
quorum interest jus ad filios transire, jus illud remiserint: 
quo pertinent ea quz» de derelictione supra diximus. 

XXVII. 1 Solet et hoc queri, an de successione regni 
judicare possit, aut rex qui nunc regnat, aut populus per se, 
aut per judices datos. *9Negandum utrumque est de judicio 


5 Populi est omnino judicium, qui Notis Gallicis. Gronovius tamen in 
hoc casu, salvo jure successionis, interim Nota sua diffusa, quod alibi haud semel 
quasi sui juris sit, quantum necesse est fecisse vidimus, heic etiam mire cavilla- 
ad litem dirimendam. Qua dere ple- tur. J.B. 
nius egimus in nostris ad hunc locum X Causa successionis non subjecta 


of succeeding to it, can be abdicated. And that each person for him- 
self may abdicate, there is no doubt: whether ho can do so for his 
children also, is more controverted, but is to be solved by the same 
distinction. For in hereditary kingdoms, he who abdicates for himself 
can transfer nothing to his children. But in a lineal succession, the act 
of the father cannot be allowed to prejudice sons already born; be- 
cause as soon as they began to exist, they acquired a right by law; nor 
sons not yet born, because it, cannot prevent that the right should de- 
scend to them also by the gift of the people. Nor does the difficulty 
of transmitting the right make any obstacle: for the transmission is 
necessary, not voluntary, so far as the parents are concerned. There 
is this difference between children born, and to be born; that those not 
yet born have not yet acquired any right, and therefore their rights 
may be cut off by the will of the people, if the parents whose interest 
it is that the right should pass to the sons have given up that right: 
and to this pertains what we have said above of dereliction. 

XXVII. 1 This also is made a question, Whether the reigning 
king, or the people, or judges appointed by them, can judge concerning 
the succession. And we must deny that they can pronounce a judg- 
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jurisdictionis. Nam jurisdictio non est nisi apud superiorem, 
non nuda ratione habita persons, sed cause simul, qus 
spectanda est cum suis circumstantiis. Est autem "causa 
successionis non subjecta regi nunc regnanti: quod inde ap- 
paret, quod rex nunc regnans nulla lege obligare potest 
successorem. Successio enim imperi non est sub jure im- 
perii, ac proinde mansit in statu natural, quo nulla erat 
jurisdictio. 

2 Attamen si controversi juris sit successio, recte et pie 
facient qui jus vindicant, si de arbitris inter se conveniant; 
quod alibi tractabitur. Populus vero omnem a se jurisdictio- 
nem in regem et regiam familiam transtulit, nec ea durante 
ullas ejus habet reliquias. De vero regno loquor, non de 
principatu. Attamen si de prims»va populi voluntate queestio 
incidat, "non abs re erit populum qui nunc est, quique 
idem cum eo qui olim fuit censetur, suum super ea re sen- 
sum exprimere, qui sequendus erit, nisi satis certo constet 
olim aliam fuisse populi voluntatem, et ex ea jus quesitum. 


regi] De Gallie regno vide Thuanum et Scotia, teste Camdeno in annis clo 

libro cv. anno clo Io xci. vide et lo Lxx1. et Lxxit. sive per delegatos 

Guicciardinum. ad id negotium, ut factum in Arragonia 
y Non abs re erit populum] Sive in teste Mariana libro xx. 

conventu Ordinum, ut factum in Anglia 


ment as if they had jurisdiction in such a case. For jurisdiction be- 
longs only to a superior, not merely taking account of the person, but 
of the cause also, which is to be regarded with its circumstances. But 
the cause of tho succossion is not subject to the reigning king: which 
appears from this, that the reigning king cannot bind his successor. 
For the succession to the sovereignty is not under the authority of the 
sovereign, and thereforo remains in the natural state in which there 
was no jurisdiction *. 

2 If however the right of succession be controverted, they who 
claim the right, will do rightly and piously if they agree to appoint 
arbitrators. The people has transferred all the jurisdiction from itself 
to the king and the royal family; and so long as that lasts, it has no 
relicks of it. I speak of a true kingdom, not merely of a government. 
But if a question arise concerning the primeval will of the people, it 
will be much to the purpose to ask the people now existing, which is 
conceived to be the samo with the former people, to express its opinion 
upon that matter, which is to be followed, excopt it appear certainly 


* Gronovius argues against this doctrine, but rather in the manner of a rhe- 
" torician than a jurist. W. 
25 


[GcRoT.] 


Paus. iv. 10. 


| 
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Sic Euphaes Rex Messeniis permisit ‘dispicere quem ex regali 
JEpytidarum genere regnare oporteret: et de Xerxis et 
Artabazanis controversia populus cognovit. 

XXVIII. Ut ad alia veniamus, filium qui ante regni 
adeptionem natus est, in regno individuo preferendum ei qui 
in regia fortuna natus est, in quavis successionis specie verum 
est. Nam in regno dividuo haud dubie partem feret, ut in 
bonis ceteris, in quibus nunquam distinguitur quo tempore 
sint queesita. Qui autem partem ferret in dividuo, et in in- 
dividuo statis privilegio prsefertur : quare et feudum sequitur 
filum, qui ante primam vestituram natus est. Sed et in 
lineali successione simul atque regnum qussitum est, spes 
aliqua parta est liberis ante natis: nam fac alios postea natos 
non esse, nemo prius natos excludendos dixerit. In hoc 
autem genere successionis spes semel parta jus facit, nec ex 


7 Ita quidem Interpres Pausanig: 
Regnum populi arbitrio permisit : sed 
aliud Greca significant: Evpaet de 
ovx évTwy waitiny, Tov alpeÜcvra và 
rou éypou xareXelwero €xeiv THY dp- 
xiv. Quum Euphats nullos haberet 
liberos, relinquebatur ut ille succederet 
in imperium, qui a Populo electus futu. 
rus esset, id est, eo res omnino deveni- 
ebat. Ut proinde innuat Pausanias, 
Populum usum esse suo jure, neque ex 
concessione Regis tunc regnantis arbi- 


heic xaTeAc(arero, ita Ae(sero sumitur 
apud Polybium,Lib. v1. cap. 54. Eodem 
sensu est apud Epictetum, Enchirid, 
cap. 73. dwotelwerat (cap. 46. Edit. 
Meibom.) J. B. 

* Et Arsicam] Cui nomen factum 
Artaxerxi Mnemoni, Vide Plutarchum 
Artazerze. 

a Inter Ottonem primum et Henri- 
cum] Vide hac de re Sigebertum, et 
notata ad librum 111. Wittikindi. Baja- 
zetes, et Gemes, inter se de Turcico 


trium illud nactum esse. Ceterum, ut regno certarunt; major natu Bajazetes, 


that tho will of tho people formerly was different, and that a right was 
thence acquired. Thus Euphacs, as king, permitted tho Messenians to 
determine who of the royal family of the Egyptides should reign; and 
in the controversy of Xerxes and Artabazanes the people decided. 
XXVIII. To come to other questions; that a son who was born 
before his father's accession to the kingdom is, in an indivisible king- 
dom, to be preferred to ono born during tho enjoyment of power, is 
truo in every form of succession. In a divisible kingdom he wrill 
doubtless have his share; as is the caso with other property, in which 
no difference is ever made as to the time when it was acquired. Now 
he who would take a share in a divisible inheritance, will, in a matter 
indivisible, be preferred on the ground of age; and thus the fief follows 
the son who was born before investiture. But in a caso of lineal suc- 
cession also, as soon as the kingdom is acquired, there is some expect- 
ancy given to the children born previously ; for suppose that none were 
born afterwards, nobody will say that the former children were to be 
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post facto cessat, nisi quod ex sexus privilegio suspenditur 
in cognatica successione.  Obtinuit hsc quam diximus sen- 
tentia in Perside inter Cyrum “et Arsicam, in Judsma inter 


Antipatrum Herodis magni filium et ejus fratres; in Hun- Joseph. sat 


garia cum Geissa regnum adiit; et in Germania, non sine j 


armis tamen, *inter Ottonem primum et Henricum. 

XXIX. Quod autem Sparte aliter factum legimus, ex 
lege propria est ejus populi, que ob educationem magis accu- 
ratam natos in regno preeferebat. Idem accidere poterit ex 
peculiari lege vestiture primsvse, si imperium detur in feu- 
dum vasallo et ex eo nascituris: quo argumento nixus videtur 
fuisse Ludovicus adversus Galeatium fratrem in controversia 
ducatus Mediolanensis. Nam in Perside Xerxes, qui contra 
fratrem Artabazanem obtinuit regnum, ut Herodotus notat, 
potentia Atossse matris magis quam jure valuit, Atque in 


c. 25. et Rationar. Part. 11. Lib. 111. 
c. 10.] At forte verum est regnum 
Persidis pependisse a populi suffragiis, 


at Gemes natus imperanti, prevaluit 
Bajazetes. Mariana libro xxiv. (cap. 
xxi.) Constantinus Ducas imperium re- 


liqui filis, quorum duo privato erant 
geniti, tertius woppupoyévwnros. Zo- 
naras. (Lib. xviir. cap. 9. Ed. Reg.) 
Vide Corsetum tract. de Prole Regali 
III. parte, queestione 26. 

b In Perside Xerzes] Imo et Xerxi 
socius regni factus Artaxerxes, non au- 
tem Darius et Hystaspes, majores, sed 
ante adeptum imperium geniti. [Vide 
PxrAviUM, Doctrin. Tempor. Lib. x. 


sed intra gentem regiam conclusis. 
Nam id de Arsacidis, qui Parthi Persis 
imperavere, tradidit Ammianus libro 
xxi. (c. 6. p. 397. Ed. Vales. Gron.) 
et de Persis, qui iisdem Parthis succes- 
sere, Zonaras in Justino. [Lib. xiv. 
cap. 5. ubi id tantum dicit, Cavadem, 
Persarum Regem, Chosrow filio suo 
natu minimo destinasse imperium, ex- 
clusis filiis natu majoribus.) 


excluded. But in this kind of succession, an oxpectancy once given to 
any one gives him a right, and does not cease by any subsequent event; 
except that in a cognatic succession it is suspended by the privilege 
of sex. The opinion which we are stating obtained in Persia between 
Cyrus and Arsica; in Judea between Antipater, the son of Herod the 
Great, and his brothers ; in Hungary, when Geissa took tho kingdom; 
and in Germany, though not without recourse to war, between Otho I. 
and Henry. 

XXIX. The fact that a different rule was followed at Sparta, pro- 
ceeded from a peculiar law of that people, which on account of their 
education, preferred those that were born in the reign. The same may 
take place by a peculiar Law of the primitive investiture, if the govern- 
ment be given as a fief to a vassal and his offspring: on which argument 
Ludovico seems to have relied against Galeazzo his brother, in the con- 
troversy respecting the dukedom of Milan. For in Persia, Xerxes who 
obtained the kingdom against his brother Artabazanes owed his success 


25—2 
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Lib. vii. 3. 
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eadem Perside cum eadem postea controversia nata esset, ut 
jam attigimus, inter Artaxerxem Mnemona et Cyrum, Darii 
et Parisatidis filios, Artaxerxes ut natu major, quanquam in 

privata fortuna genitus, rex dictus est. 
XXX. 1 Non minus agitatum etiam bellis et pugnis 
singularibus, ^an nepos ex filio priore filio posteriori sit preefe- 
Hott. mq3 rendus. Sed hoc in lineali successione difficultatem nullam 

ro 
Prin. 9, 40 40. habet: ibi enim mortui pro vivis habentur in hoc, ut jus 
6 in liberos transmittant: quare in tali successione sine ullo seta- 
tis respectu preeferetur filius, imo in cognaticis regnis et filia, 
primo nati: quia nec stas nec sexus efficiunt, ut deseratur 
Wes linea, At an hereditariis dividuis concurrent ad partes, 
Moin Ju nisi in istis regionibus, ubi subitio in locum non observatur, 
dut olim in Germania apud populos plerosque: sero enim 
nepotes admissi sunt cum filis ad hereditatem. At in dubio 
credendum potius est locum esse vicaris isti successioni, quia 
natura ei favet, ut supra diximus. 

2 Quod si aperto jure civili regionis introducta sit subitio 
in locum mortui parentis, locum habebit etiam si in aliqua 


€ An nepos ez filio priore, filio pos- | Johannem le Cirier de Primogenitura, 
teriori sit praferendus] Vide Choppi- qui liber insertus est in Oceanum juris, 
num de Domanio Lib. 1. Thomam  Marianam libro xx. (cap. 3) et libro 
Grammaticum decisione Neapolitana 1.  Xxvi. Cromerum libro xxx. 
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to the power of his mother Atossa, rather than to his right, as Horodotus 
notes. And in the same kingdom of Persia, when afterwards tho same 
controversy arose between Artaxerxes Mnemon and Cyrus, Artaxerxes 
as tho eldest, though born in a privato station, was made king. 

XXX. 1 Ithas also beon a matter of contest, discussed by means 
of wars and single combats, whether the grandson of the former son bo 
to take precedence of tho later son. "This, in a lineal succession, can 
have no difficulty; for there the dead aro held as living, in this respect, 
that they transmit their right to their children: wherefore in such a 
succession the son of the first-born is preferred without any regard to 
age; and in cognatic kingdoms, the daughter also: for neither ago nor 
sex lead them to desert the line. In divisible hereditary kingdoms, the 
claimants share the inheritance according to the shares of the sons; 
except in those countries in which the substitution of the son for the 
parent is observed, as among most peoples in Germany. For it was 
only at a later period that grandsons were admitted along with sons 
to the inheritance. But in a doubtful case, wo are rather to supposo 
that that vicarious suecossion has place, because nature favours it. 

2 If the substitution of the son in the place of his deceased 
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lege proximi fiat mentio. Rationes que ex legibus Roma- 
nis adferuntur ad hanc rem minus firmsee sunt; quod appare- 
bit leges ipsas inspicienti. Sed hsc ratio optima est, quod 
in materia favorabili dictionum significatio extendenda est ad 
omnem proprietatem, non vulgarem tantum, sed et artifici- 
alem, ita ut sub nomine filiorum comprehendantur adoptivi, 
et sub nomine mortis mors civilis, quia leges ita loqui con- 
sueverunt. Quare merito proximi nomine veniet is quem lex 
in proximum gradum perducit. In regnis vero hereditariis 
individuis, ubi subitio in locum exclusa non est, neque semper 
nepos, neque semper filius secundo genitus prsferuntur, sed 
ut inter pares, quippe juris effectu quoad gradus adzquatos, 
potior erit is qui state preecedit: nam in setatis privilegium 
non succedi in regnis hereditariis supra diximus. Apud Co- 
rinthios succedebat o cpec(QvraTos aei TOv €k*yovwov, ex 
liberis defuncti regis is qui natu esset maximus, ut ex Diodori 
Siculi libro sexto exscripsit Georgius Monachus. Sic et apud 
Vandalos, cauto ut heres esset qui sanguine proximus et 
maximus esset natu, *prslatus filius secundus natu major filii 


4 Ut olim in Germania] Vide que = mogenito. Vide apud Reinkingium Lib. 
supra notavimus ad § xi. Ea de causa 1. classe iv. c. xvii. n. 35. 
olim in Palatinatu prelatus Rupertus e Praelatus filius secundus natu ma- 
minor Ruperto alteri venienti ex pri- jor filii primi filio) Honoricus Genzo- 


parent be plainly introduced by the Civil Law, it will have place, 
although, in any law, proximus, “the nearest relation," be mentioned 
as the successor. The reasons which are drawn from the Roman 
Laws to this effect, are insecure ; as will appear to any one who exa- 
mines these laws themselves. But this is the best reason; that in a 
favourable matter, the signification of words is to be extended to every 
property, not common only, but artificial also ; so that under the name 
of sons are to be comprehended adoptive sons; and under the name 
of death, civil death, because the laws have been accustomed so to 
speak. Therefore he may justly come in the name of prozimus whom 
the law has put in the nearest place to the succession. But in here- 
ditary indivisible kingdoms, in which substitution of one person into 
the place of another is not excluded, we cannot say that either the 
grandson always, or the second son always, is preferred ; but as being 
equal in claim, by the effect of law in equalizing their degrees of rela- 
tionship, he is preferable who is the elder; for in hereditary kingdoms, 
as wo havo said, the privilege of age is not transferred by succession. 
At Corinth the eldest of the descendants of the deceased king suo- 
ceeded. So among the Vandals it was provided that the heir should 


Procop. Belt. 
Vand. 1. 7, & 


Conr. Vicer. primi filio. 


Vit. Hen. 


A ymo. lii. 62. 
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Sic in Sicilia Robertus prelatus est Martelli 
fratris majoris filio, non ea proprie ratione quam excogitavit 
Bartolus, quod feudum esset Sicilia, sed quod regnum esset 
hereditarium. 

3 Exstat similis successionis vetus in Francorum regno 
exemplum in Guntrano, sed id ex electione potius populi 
contigit, que eo tempore nondum plane desierat. At post- 
quam sine ulla electione linealis agnatica successio introducta 
est, res caret controversia, ut olim apud Spartanos, ubi ad 
Heraclidas regno delato similis exstitit successio linealis agna- 


.tica. Ideo Areus ex fratre majore Cleonymo natus patruo 


suo Cleonymo antepositus est. Sed et in cognatica lineali 
successione preeferetur nepos: ut in Anglia fJoannes Edvardi 
nepos ex primogenito, ejusdem Edvardi filis Hemoni et 
Thome: quod et in Castelle regno lege cautum est. 

XXXI. Pari distinctione respondendum est ad qusstio- 


nis filius Gundemundo. De tali succes- 
sione vide que supra in textu et Notis 


tris natu majoris Genzonis filio: sicque 
exemplum veritati historie, simul et 


§ xxiv. [Honoricus, sive Hounericus, 
non autem Henricus, (ut hactenus fu- 
erat in omnibus Edd. mendo Typogra- 
phico) frater erat junior Genzonis pra- 
mortui, non filius : Gundemundus vero, 
filius Genzonis. Dicendum igitur erat, 
Honoricum, filium Gizerici natu mino- 
rem, prelatum fuisse Gundemundo, fra- 


argumento, congruit, Vide locum Pro- 
copii, adcuratius laudatum, quam a Gro- 
tio fuerat, et a Bopino, De Rep. Lib. 
VI. €. Y, pag. 1145. unde errorem hau- 
sisse videtur noster. J. B.) 

f Johannes Edvardi nepos] Vide Ser- 
ranum (pag. 196). Carolo Sapiente: et 
Marianam libro xvi. qui ab Edvardi 


be he who was nearest and oldest; and the second son, being older, 
was preferred to the son of the first son. So in Sicily, Robert was 
preferred to the son of his elder brother Charles Martel, not exactly 
for the reason which Bartolus devised, because Sicily was a fief; but 
because the kingdom was hereditary. 

8 Wo have a similar succession exemplified in the Frank kingdom, 
in Guntram ; but that happened rather by the election of the people, 
which at that time had not quite fallen into disuse. But since the 
agnatic lineal succession without any election is introduced, the matter 
is clear of controversy: asformerly at Sparta, whero, when the kingdom 
passed to the Heraclide, there was a similar agnatic lineal succession. 
And thus Arcus was preferred to his uncle Cleonymus. But in the cog- 
natic lineal succession also the grandson is preferred; as in England, 
Richard* the grandson of Edward IIL by his first-born [the Black 
Prince] was preferred to Edmund and Thomas [and others], sons of the 
same Edward III.: which also is the rule in the kingdom of Castile. 

XXXI. By a like distinction we reply to the question between 


* Barbeyrac has corrected Grotius's mistakes in the English royal genealogy. 
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nem inter fratrem superstitem ultimi regis, et fratris majoris 
filium : nisi quod sciendum est multis in locis inter liberos suc- 
cessionem in gradum mortui esse receptam, ubi recepta non 
sit in limite transverso. Sed ubi jus non est manifestum, Fin 
partem eam qui liberos parentibus surrogat, potius inclinan- 
dum est, quia eo nos ducit squitas naturalis, in bonis nempe 
avitis. Nec obstat quod hoc jus in fratrum filiis zpovojuov 
vocat Justinianus: id enim facit non ratione habita squitatis Nov. 118. e. 3. 
naturalis, sed juris antiqui Romanorum.  Percurramus alias 
quzstiones quas profert Emanuel Costa. 

XXXII. Defuncti fratris filium, aut etiam filiam patruo 
regis prseferri ait; recte, non in lineali tantum successione, 
sed et in hereditaria, jn regnis ubi subitio in locum mortui Te 3 
observatur: non item in regnis que verbis prscisis gradum NY Le 
naturalem spectant: is his enim vincet qui sexu aut state 
erit potior. 
filiis ne controversiam quidem motam 


ait. (c. 1.) Idem Mariana cum libro 
xiv. (cap. 8) egisset de controversia 


mundus, non Hemon. Vide PoLYpoR. 
ViBGIL. Hist. Angl. Lib. xx. init. et 
Clariss. CLERici Bibl. Select. Tom. 


inter Alfonsi filium et nepotem ex filio, 
aconventu ait pro Sanctio filio pronun- 
tiatum, incertum jure an injuria. [Jo- 
hannem Auctor noster dixit, pro Ri- 
chardo, ut vel ex Historicis heic laudatis 
manifestum est. Joannes unus fuit e 
patruis Richardi; alter vocabatur Ed- 


xxvi. pag. 1, et seqq. J. B.] 

& In partem eam qua liberos paren- 
tibus surrogat, potius inclinandum est] 
Vide de Joanne et Arto Serranum in 
Philippo Augusto. Idem in Britannia 
Armorica pro lineali successione judica- 
tum narrat in Philippo Valesio et Ca- 


the surviving brother of the last king, and the son of his elder brother: 
except that we must know that in many places succession into tho 
place of a person deceased is received, as among the children, when 
it is not received in the transverse lino. When the law is not mani- 
fest, we are rather to incline to that rule which puts children in the 
place of their parents, because natural equity points that way, that is, 
in things which have descended from the grandfather. Nor is it any 
objection that Justinian calls the right existing in the sons of brothers 
a privilege ; for that he does, not with reference to Natural Law, but 
to the old Roman Law. 

Let us run over some other questions which Emanuel Costa pro- 
poses. 

XXXII. He says, that the son of the brother of the deceased, or 
even his daughter, is to bo preforred to their uncle; rightly, not only 
in a lineal succession, but also in a hereditary one, in kingdoms where 
substitution in the place of the deceased is observed: but not in king- 
doms which in precise words respect the natural degree; for there he 
will be preferred who is superior in sex or age. 
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XXXIII. Addit, nepotem ex filio filie preferri: recte, 
ob sexum scilicet : cum hac exceptione, nisi questio sit in ea 
regione, qu etiam inter liberos gradum solum spectet. 

XXXIV. Adjicit, minorem nepotem ex filio przferri ne- 
poti majori ex filia; "quod in lineali cognatica successione 
verum est, in hereditaria non item, nisi lex specialis osten- 
datur. Nec ratio allegata sufficit, quia pater hujus illius 
matrem fuerat exclusurus: id enim evenisset ob preestantiam 
mere personalem quz non transit. 

XXXV. Quod addit verisimilius sibi videri, ut neptis 
ex filio primogenito filium excludat, in regnis hereditariis recipi 
non potest, etiam admissa in vicem mortui subitione: ea 
enim efficit, ut capax sit successionis: sed inter capaces 
valere debet sexus privilegium. 


Mee. Libiv. | XXXVI. Atque ideo ‘in Arragoni» regno filius sororis 
Hist. Font. . . 

c1» , filis fratris przlatus est. 

col. 5. n. 20. 


de Nat. Suce- rolo VIII. (Pag. 165 et 422. De prio- 
a 


ribus autem p. 118). 

b Quod in lineali successione verum 
est} Idque in Lusitania probat Mariana 
libro xxvr. Tamen contra id Emanu- 
elem ait Imperatori Maximiliano pre- 
latum, gentis studiis. (Cap. xr.) Sic 
idem libro xir. quod in Castelle regno 


Ferdinandus filius Berengaris sororis 
minoris defuncti regis Henrici preelatus 
est Blancs, sorori majori ejusdem regis, 
Gallis odio factum ait, in quam Blanca 
inpupserat. (Cap. 7.) 

! In Arragonie regno] Olim ibi cre- 
ditum ait Marianna, fratrem regis, non 
filias, debere succedere. Postea vero 


XXXIII. He adds, that a grandson through a son is preferred 
to a daughter; rightly; namely, on account of sex: with this excop- 
tion, unless the question be in a country which, even among children, 
regards only the dogree [the order, not tho sex]. 

XXXIV. He adds, that a younger grandson by a bn, is pre- 
ferred to an older grandson by a daughter; which is true in a cognatic 
lineal succession, but not in a hereditary, except a special law be 
produced. Nor is the alleged reason sufficient, that the father of the 
first would havo excluded the mother of the second; for that would 
have happened on account of a mere personal preference, which is 
not transferred. 

XXXV. What ho adds as probable in his opinion, that the grand- 
daughter by the first-born excludes a younger son, cannot be received in 
hereditary kingdoms, even if we admit substitution in the place of the 
deceased: for that does indeed make the granddaughter capable of 
the succession; but among those capable, tho privilege of sox must 
have its weight. 

XXXVI And therefore in the kingdom of Arragon, the son of a 
sister is preferred to the daughter of a brother. 
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XXXVII. Eundemque ad modum in regnis hereditariis 
postponenda erit filia fratris maximi natu, fratri regis natu 


minori. 


linealem successionem ita placuisse, ut 
sororis filius iis, qui ex fratre, sed re- 
motiore gradu, veniebant, preeferretur : 
libris xv. 13; xix. 21; xx. 2; et 8. 
Idem libro xxiv. de Alfonso agens 
(cap. 18) : Ad Arragonii regni heredi- 


tatem nepotes Ferdinandi filiis : ex filia 
etiam si mascula proles deesset, filiabus 
€gusdem praferendos sanxit ; additque : 
Sic sepe ad regum arbitrium jura reg- 
nandi commutantur. Vide eundem Ma.- 
rianam libro xxvir. 3. 


XXXVII In the same manner, in hereditary kingdoms, the 
younger brother of the king is preferred to the daughter of his elder 


brother. 


CAPUT VIII. 


DE ACQUISITIONIBUS, QUZE VULGO DICUNTUR JURIS 
GENTIUM. 


I. Multa dict juris gentium, 
qua, st proprie loguamur, 
talia non sint. 

II. Pisces et feras stagnis aut 
vivariis inclusas in dominio 
esse jure naturali, contra 
quam jure Romano prodi- 
tum est. 

. Feras si aufugerint non de- 
sinere eorum. esse, qui cepe- 
vant, si recte agnosci possint. 

IV. Possessio an per instrumen- 
ta acquiratur, et quomodo. 

V. Ut fer regum sint, non esse 
contra, jus gentium. 

VI. Rerum aliarum hero caren- 
tium quomodo acquiratur 
p0ssessio. 

. Thesaurus cui cedat natu- 
raliter : et legum circa hoc 
varietas. 

VIII. Que jure Romano de in- 
sulis et alluvionibus sunt 
prodita, nec naturalia, esse, 
nec juris gentium. 

IX. Naturaliter insulam in flu- 
mine et alveum exsiccatum 
ejus esse, cujus est flumen 
aut pars fluminis, td est, 
populi. 

X.  Inundatione naturaliter do- 

minium agri non amitti. 

. Alluviones quoque in dubio 

esse populi. 

Sed concessas videri his, quo- 

rum agri alium finem quam 


XII. 


Jlumen non habent : 

Idem censendum de relicta 

ripa et siccata alvei parte. 

Quid pro alluvione, quid 

pro insula habendum. 

Quando vasallis cedant al- 

luviones. 

Solvuntur argumenta. qui- 

bus Romani jus suum quasi 

naturale defendunt. 

XVII. Via naturaliter alluvionem 
impedit. 

XVIII. Naturale non esse ut partus 

solum ventrem sequatur. 

Naturaliter ut confusione, 

ita specificatione ez materia 

aliena rem fieri communem: 

Etiam si materia mala fide 

attrectata sit. 

Naturale non esse ut per 

provalentiam res minor po- 

tiori cedat : ubi et alii Ro- 
manorum jurisprudentium 
errores notantur. 

XXII. Naturaliter ex plantatione, 
insitione, cdificatione in 
alieno communionem nasci. 

XXIII. Possessorem — naturaliter 
Jructus suos mon facere; 
tmpendia imputare posse: 

XXIV. Etiam qui mala fide pos- 
sidet. 

XXV. Traditionem ad dominii 
translationem | naturaliter 
non requiri. 

XXV L Usus hactenus dictorum. 


XIII. 
XIV. 
XV. 


XVI. 


XIX. 


XX. 


XXI. 


IL 1 p nos ordo ad acquisitionem que fit jure 
gentium, distincto a jure naturali, quod jus gentium 


CHarrTEnRn VIII. 


Of acquisitions commonly said to be jure gentium. 


I. 1 The order of our subject has led us to that acquisition 
which takes place jure gentium, as distinct from jus naturale, Natural 
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voluntarium supra diximus. Talis est ea quse fit belli jure: 
sed de hac re rectius infra agemus, ubi belli effectus explica- 
buntur. Romani jurisconsulti ubi de acquirendo rerum do- 
minio agunt, !complures ejus acquirendi recensent modos, quos 
juris gentium vocant: sed si quis recte advertat, inveniet eos 
omnes, excepto belli jure, non pertinere ad jus gentium illud 
de quo agimus: sed aut referendos ad jus naturse, non qui- 
dem merum, sed quod sequatur introductum jam dominium, 
et legem omnem civilem antecedat, “aut ad ipsam legem civi- 
lem, non solius populi Romani, sed multarum circa nationum: 
credo quia talis legis sive moris origo a Greecis venerat, quo- 
rum instituta, ut Halicarnassensis et ali notant, Italie ac 
vicini populi sequebantur. 

2 Hoc autem non est jus illud gentium proprie dictum ; 
neque enim pertinet ad mutuam gentium inter se societatem, 


1 Jurisconsulti Romani, ubi de mo- 
dis illis adquirendi dominii agunt, non 
eodem sensu Jus Gentium intelligunt, 
ac Auctor noster; sed de ipso Jure 
Naturali agunt, quod recentiores Inter- 
pretes Secundarium vocant. Res clara 
est ex toto Titulo et Institutionum, et 
Digestorum ; ubi etiam interdum illud 
vocant diserte Jus Naturale. Igitur in 
eo tantum recte reprehendit Auctor 
noster priscos Jurisconsultos, quod illi 
nonnulla, quasi Juris Naturalis, tradant, 
que veris Juris Naturalis principiis 


minime consentanea sunt. J.B. 

* Aut ad ipsam legem civilem, non 
solius populi Romani, sed multarum 
circa nationum] Qualis consensus gen- 
tium incertis ex causis, etiam in aliis 
moribus ad jus nihil facientibus, nota- 
tur a Plinio, ut hominem non cremari 
priusquam genito dente vit. 16: ut Io- 
num literis uterentur, vir. 57: uti ton- 
soribus, vir. 59: in horarum observa- 
tione, vir. 60: genibus tribuere quan- 
dam religionem, xr. 45: fulgetra pop- 
pysmis adorare, XXVIII. 2. 


Law; which we have above called Instituted Jus Gentium. Such are 
the things done by the Laws of War; but we shall treat of these here- 
after. 

The Roman Jurists, when they speak of acquiring the ownership of 
things, reckon many ways of such acquisition, which they say are juris 
gentium ; but if we duly attend, wo shall seo that thoy all, if we except 
the Laws of War, do not portain to that jus gentium of which we now 
speak; but are either to be roferred to Natural Law (not mere Natural 
Law, but that which follows the introduction of ownership, and precedes 
all Civil Law,) or to the Civil Law, not of the Roman People alone, 
but of many other nations: I suppose, because the origin of such Law 
or custom came from the Greeks, whose Institutions, as Dionysius 
Halicarnassensis and others note, the peoples of Italy and the neigh- 
bourhood followed. 

2 But this is not the jus gentium properly: for that does not por- 
tain to the mutual society of nations amongst themselves, but to the 
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sed ad cujusque populi tranquillitatem : unde et ab uno 
populo alis inconsultis mutari potuit, imo et hoc evenire ut 
aliis locis atque temporibus longe alius mos communis, ac 
proinde jus gentium improprie dictum introduceretur: quod 
et revera factum videmus, ex quo Germaniesm nationes Euro- 
pam ferme omnem invaserunt. Sicut enim olim jura Greca, 
ita tunc Germanica instituta passim recepta sunt, et nuno 
etiam vigent. Primus acquirendi modus qui juris gentium a 
Romanis dicitur, est occupatio eorum qus nullius sunt: qui 
modus haud dubie est naturalis, eo quo dixi sensu, introducto 
jam dominio, et quamdiu aliud lex nulla constituit. Nam 
et dominium a lege civili effici potest. 

II. Ad hoc caput refertur primum captura ferarum, 
avium, piscium. Sed hzc omnia quamdiu nullius dicenda 
sint, qusstione non caret. Nerva filius pisces qui in piscina 
sunt possideri a nobis ait, non qui in stagno: et feras qu in 
vivario sunt inclusse, non quse in silvis *circumseptis vagantur. 
Atqui pisces non minus stagno privato includuntur quam 
piscina, et feras non minus coercent silvse bene circumsepte 


3 At vero in Lib. 111. $ 14 D. De 
adquir. vel amitt. possess. legendum, 
quc in silvis NON circumseptis vagantur: 
ut, post Franc. Hotomannum, probat. 
Clariss. Noopr, Obs. 1. 11. Ceterum 
de adquisitione et amissione dominii in 


Feras vide qu» diximus ad PUFEXNDOR- 
FIUM nostrum, De Jure Nat. et Gent. 
Lib. rv. cap. vi. § 5. et segq. in altera 
presertim Editione. J. B. 

b Quod ob difficillimam persecutio - 
nem eas pro derelictis habere credamur] 


tranquillity of each people: whence it might be changed by one 
people without consulting others; and also it might happen that in 
various places and times, very different usages, and thus, different jus 
gentium improperly so termed, might be introduced: which, we see, 
happened, in fact, from the time that the Germanic nations invaded 
almost the whole of Europe. For as the laws of Greece formerly, so 
now Germanic Institutions are everywhere received, and are still in 
authority. 

Tho first mode of acquiring ownership which is called by the Ro- 
mans juris gentium, is the occupation of things which belong to no 
one (res nullius) : which mode is, doubtless, natural in the sense which 
I have mentioned ; ownership being supposed to be introduced, and as 
long as the law has made no other appointment. For ownership may 
also take placo by the Civil Law. 

II. To this head is referred, first, the capture of wild beasts, birds, 
fishes. But how long these are res nullius, belong to no one, is not 
without question. Nerva says, that fishes in a pond are ours, fishes 
in a lake are not; beasts which aro in a park are ours, not those Which 
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quam vivaria, que Greci vocant O5purpodeia* nec alio 
hsc differunt quam quod altera angustior, altera laxior cus- 
todia est.. Quare nostro seculo rectius contraria opinio prz- 
valuit, ut et fers silvis privatis, et pisces stagnis inclusi, 
ut possideri, ita in dominio esse intelligantur. 

III.  Feras simul atque naturalem libertatem recipiunt, Lquadenim. 
nostras esse desinere aiunt Romani Jurisconsulti: atqui in 4c Re. 
rebus omnibus alis a possessione quod incipit dominium, r. Pomp. 18 
non ideo amissa possessione amittitur; imo jus dat etiam ad Pee 
repetendam possessionem. Res autem nostras alius a nobis 
auferat, an ipss sese, ut servus fugitivus, non multum refert. 

Quare verius est non per se amitti dominium, eo quod fer» 
custodiam evaserint, sed ex probabili conjectura, "quod ob 
difficillimam persecutionem eas pro derelictis habere creda- 
mur, presertim cum internosci que nostre fuerint ab aliis 
non possint. Sed hsc conjectura per alias conjecturas elidi 
potest; ut si addita sunt fers °-y»wpicuara, sive ‘crepundia, 
qualia scimus habuisse cervos quosdam et accipitres, atque 
inde agnitos et dominis redditos. ‘Requiritur autem corpo- 


vow* Hebreis id dici notavimus supra ad 4 Crepundia] Usurpat hoc sensu 

caput tv. § 5. hanc vocem apologetico Apuleius. (Pag. 
€ l'vopícuara)] Donatus ad Eunu- 64. Ed. Pricai.) 

chum 1v. 0, monumenta sunt que Greci e Requiritur autem corporalis que- 

dicunt ywwpícuara, seu oxdpyava. dam possessio] Harmenopulus, Lib. 11. 

(Ad vers. 15.) Tit. 1. u:) erépwoe yap TÓv Tpwcavra 


range in the woods, though surrounded by a fence. But fishes aro in- 
cluded in a lake, which is private property, as much as in a pond ; and 
a well-fenced wood shuts in beasts, no less than a park: these things 
differ only in that one is a narrower, the other a wider custody. And 
accordingly, in our time, the contrary opinion more rightly prevails: 
and beasts in private woods, and fishes in private lakes, as they can be 
possessed, so can they be owned. 

III. The Roman jurists say, that when beasts recover their natu- 
ral liberty they cease to be ours: but in all other things the owner- 
ship which begins with possession is not lost when we lose the posses- 
sion; but, on the contrary, gives a right to recover possession. And 
it cannot make much difference whether it be a fugitive slave that 
takes them away, or that they take themselves away. Therefore the 
sounder opinion is, that the ownership is not lost because the beasts 
escape from our custody, but that it is lost from the probable conjec- 
ture, that we may be supposed to let them go as derelicts, on account 
of the difficulty of pursuing them; especially as it is impossible to 
know our beasts from others. But this conjecture may be refuted by 
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ralis quedam possessio ad dominium adipiscendum; atque 


I Nett. gi. ideo vulnerasse non sufficit, ut recte contra Trebatium pla- 

Re.Do cuit. Hinc proverbium : ‘Aliis leporem excitasti. Et Ovidio 

Metamorphoseon quinto aliud est scire ubi sit, aliud reperire. 

IV. Sed 5possessio illa potest acquiri non solis manibus, 

sed instrumentis, ut decipulis, retibus, laqueis, dum duo ad- 

Sint: primum, ut ipsa instrumenta sint in nostra potestate, 

deinde, ut fera ita inclusa sit, ut exire inde nequeat: ad 

I; tn Lag. quem modum definienda est qusestio de apro, qui in laqueum 
Re.Dow. inciderit. 


V. Hsc ergo locum habebunt si lex nulla civilis inter- 
How.eta venerit: valde enim falluntur recentiores Jurisconsulti, qui 
hsec ita putant naturalia, ut mutari nequeant: sunt enim 
- naturalia non simpliciter, sed pro' certo rerum statu, id est, s 


aliter cautum non sit, 


yevérbat serwdrny Tov Onplov, el pry 

xal rovrov ÓpaLeraw non aliter enim 

dominus fere fit qui vulneravit, nisi et 
it. 

f Aliis leporem excitasti] Est apud 
Petronium. (Cap. 181. Ed. Burm.) 
Ovidius (Art. Am. 111. 661): 

Et lepus hic aliis exagitatus erit. 
Langobardorum jure, qui feram ab alio 
vulneratam occidit aut reperit, aufert 
dextrum armum cum septem costis. In 
reliqua is qui vulneravit jus habet, sed 
non nisi intra horas xxiv. (Lib. 1. Tit. 
xxii. Leg. 4, 6.) 


Germanis autem populi, cum princi- 


* De universo jure Occupationis vide 
PurENponr. De Jure Nat. et Gent. 
Lib. 1v. cap. 6. ubi in Notis, prsscipue 
alterius Editionis, naturam et effectus 
ejus accuratius exposuimus, J. D. 

& Sapienter ezistimarunt, ab illis re- 
bus incipiendum, que sine damno cujus- 
quam tribui possunt] Sed de vitioso usu 
hujus juris vide Sarisberiensem Policra- 
tico, (Lib. 1. c. 4.) 

* Procurator ille non erat veterum 
Regum /Egypti minister, sed Imperato- 
rum Romanorum, ex eo tempore con- 
stitutus, quo in formam provincis regio 





other evidence: as if the beast be marked, or have a bell hung to it; 
as we know that deer and hawks have sometimes had, and thereby 
have been restored to the owners.. 

Some corporeal possession is required to make the ownership com- 
pleto; and therefore it is not enough to have wounded them, as is 
rightly held, in opposition to Trebatius. Hence the proverb, You 
started the hare for him to catch. And so Ovid. 

IV. But a possession which gives ownership may be acquired, not 
by the handa alone, but by instruments, as traps, snares, nets; on two 
conditions ; first, that the instruments bo in our power; next, that tho 
creature be so caught that he cannot escape. And by this rule is to 
be decided the question of the boar which fell into the spare. 

V. This is the rule, if no Civil Law intervene: for jurists are 
much mistaken who think that it is so decidedly Natural Law that it 
cannot be changed. It is Natural Law, not simply, but in a certain 
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pibus ac regibus bona qusdam essent assignanda, unde digni- 
tatem suam sustinerent, Ssapienter existimarunt ab illis rebus 
incipiendum, quz» sine damno cujusquam tribui possint, cujus- 
modi sunt res omnes que in dominium nullius pervenerunt. ^ 
Quo jure usos et ZEgyptios video. Nam et ibi regum pro- Strabo, xvit 
curator, ‘quem (oiov Aó-yov vocabant, vindicabat res ejus 
generis, Potuit autem lex etiam ante occupationem harum Cov, ne 
rerum dominium transferre, cum ad dominium producendum i* 
lex sola sufficiat. 

VI. Quo modo fers, eodem acquiruntur "et alia ade- 
arora, ld est, res hero carentes. Nam et ha, si naturam 
solam sequimur, sunt invenientis et occupantis. Sic Acan- Plut Quast. 
thos 5insula deserta adjudicata est Chalcidensibus, qui priores 
intraverant, non Andriis qui priores jaculum immiserant: 
quia possessionis initium est corporis ad corpus adjunctio, 
qualis circa res mobiles maxime fit manibus, circa res soli 


illa redacta est : "AAA os à' éeriv 6 rpoc- 
ayopevóoueros “Idtoe Aóyos, Se Tov 
dco? óTwv, kal Troy els Kaícapa ela. 
rew  ÓoeiAÓvTov, éteracris dcr: 
SrRAB. Geogr. Lib. xvir. Pag. 797. 
Ed. Paris. idemque erat, qui in Pan- 
dectis dicitur Procurator Cesaris vel 
Rationalis, ut recte observavit Casau- 
bonus; quem vide et Not. in LAMPRID. 
Alex. Sever. c. 45, et CAP1TOLIN. Maz- 
imin. duob. c. 14. Fefellit Auctorem 
nostrum, quod paullo post apud Strabo- 


BaciXéov abra: al dpyal. Sed ibi agi- 
tur de Magistratibus indigenis, ray 
02 dor.yeplov dpxórrov, qui manifesto 
secernuntur a Romanis, quos Cesares 
JEgypto imponebant. J. B. 

b Et alia dóéavora) Balen ejects 
regis sunt in Lusitania. Georgius de 
Cabedo, decis, Lusit. Parte 11. Dec. 
xlviii. 

5 Non est insula Acanthos, sed urbs 
Macedonia, prope mare, versus sinum 
Strymonicum, J. B. 


nem legitur: "Heay à' oiv kal éxl Tav 


—— 


state of things, that is, if it be not otherwise provided. But the 
peoples of Germany, when they wished to assign to their princes and 
kings some rights to sustain their dignity, wisely thought that they 
might best begin with those things which can be given without damage 
to any one; of which kind are the things which have not yet become 
the property of any ; [and thence they gave them a right to the game]. 
And this too was what the Egyptians did. For there the king's proc- 
tor claimed things of that kind. The law might transfer the owner- 
ship of these things even before occupation, since the Jaw alone is suf- 
ficient to produce ownership. 

VI. Other adéorora, ownorless things, are acquired in the same 
way as game. For these too, if we follow nature alone, belong to him 
who finds them and takes possession. Thus Acanthos was adjudged 
to the Chalcideans who entered it first, not to the Andrians who first 
cast a javelin into it: for the beginning of possession is the contact of 


L. fil. de 4cq. 
Poss. i 


— Philostr. iL 
15, 39. 


Cap. 39. 


InN 


n 
In 


erva. 
Nicephor. 


[L:5. II. 


pedibus. Scire ubi rea est non est reperire, ut habemus apud 
Ovidium Metam. v. 

VII. Inter aóéovora sunt et thesauri, id est, pecunis 
quarum dominus ignoratur: quod autem non apparet pro eo 
est quasi non sit: quare et thesauri naturaliter fiunt inven- 
toris, id est, ejus, qui loco moverit apprehenderitque. Neque 
tamen id obstat quo minus !legibus aut moribus aliud con- 
stitui possit. Plato magistratibus indicium fieri vult, et ora- 
culum consuli: et Apollonius thesaurum quasi Dei beneficium 
ei adjudicabat qui ipsi optimus videbatur. Apud Hebraos 
receptum, “ut domino agri thesaurus cederet, videtur colligi 
posse ex Christi parabola, qus extat Matthmi xiii, Idemque 
in Syria juris fuisse colligo ex historia, que est apud Phi- 
lostratum libro vr. cap. xvi. Romanorum Imperatorum leges 
valde hae in parte variarunt; quod partim constitutiones 
ostendunt, partim !historis ™Lampridii, Zonars, Cedreni. 
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i Legibus aut moribus) Bybliorum 
lex, quod non posuisti, ne tollas. Pro- 
bat id Apollonius apud Philostratum. 
[Lex non est Bybliorum, sed Stagyri- 
tarum, referente ZEL1IANO, Var. Hist. 
111.46. Byblii vero idem habebant in 
more, Iv. 1l. p. 302. Ed. Perizon. Lo- 
cus autem PriLosrRATI idem est, qui 
in ora libri indicatur: ubi etiam de casu 
tantum singulari agitur. J. B.] 

k Ut domino agri thesaurus cederet] 
Id jus etiam Roms obtinuisse videtur 
Plauti tempore. Ait enim Callicles 


( Trinumm. 1. 2, 141): 

Qui emissct, cjus essetne ea pecunia ? 
Deinde (Ibid. v. 2, 22) : 

Atque eum a me lege populi patrium 

posceret, 

Emtor sedium, thesaurum. 

9 Non satis tuto ex illa parabola hoc 
colligi potest, Vide qus diximus in 
PurrNponHr. De Jure Nat. et Gent. 
Lib. v. cap. iii. § 3. Not. 2. J. B. 

| Historie] Vide Tacitum de the- 
sauris in Africa quos Nero spe devora- 
verat, Annalium xvi. c. 1. Vide Philo- 


body with body, which, with regard to moveables, is mostly performed 
with our hands, with regard to the soil, with our feet. 

VII. Among ownerless things is treasure trov& that is, money of 
which the owner is unknown; for what does not appear is, 80 far, as if 
it did not exist. Hence by Natural Law such treasure belongs to the 
finder, that is, him who took hold of it or took it up. Nor is it an 
objection, that by laws and customs other rules may be established. 
Plato directs that the fact shall be reported to the magistrates, and the 
oracle consulted; and Apollonius adjudged it, as & boon of the gods, 
to him whom he thought the best man. That among the Hebrews 
tho received rule was that the treasure should go to the owner of the 
80il, appears to follow from the parable, Matth. xiii. The same was 
tho case in Syria. See Philostratus. The Laws of the Roman Em- 
perors varied much on this point; as appears partly by the constitu- 
tions, and partly by the histories of Lampridius, Zonaras and Cedrenus. 
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Germanise populi thesauros, ut et alia adéowora addixerunt 

principi: atque id nunc jus commune est, et quasi gentium. 

Nam et "in Germania, et Gallia, et Anglia, et Hispania, et 

in Dania id observatur. Quod cur injurie accusari non Th, 2.2.06 & 

possit satis jam diximus. Covar. ine. 
VIII. Veniamus ad flavialia incrementa, de quibus com- i? 

plura extant jurisconsultorum veterum rescripta, ?recentio- 

rum etiam integri commentarii. Qus vero in hoc argumento 

ab ipsis sunt tradita, ea magnam partem omnia sunt ex in- Bart Tyber. 

stituto quarundam gentium, neutiquam a naturali jure; quan- 4y™.¢au. 

quam ipsi sspe sua instituta eo nomine venditant. Nam ili,Jur ow. 

plurimss eorum definitiones hoc fundamento nituntur, quod 

et rips sint proximos fundos possidentium, et ipsi alvei simul 1; 4deo,7. 

atque a flumine derelicti sunt: cui consequens est, ut et insulz Rer. bom. 

in flumine nate sint eorundem. Tum vero in fluminis in- 

undatione distinguunt, ut levis quidem dominium: non auferat, 


stratum, de Vita Attici, (Vit. Sophist. 
11. 1, 2) quem locum Zonaras transcrip- 
sit in Nerva. 

m Lampridti| In Adriano et Severo. 
[c. 46. sed Vita Hadriani, in qua de 
hac re agitur, c. 18. est Spartiani, ut 
omnes norunt. ] 

2 In Germania] Vide Speculum 
Sazonicum, c. 35. Constitutiones Si- 
culas Friderici, Lib. 1. Tit. lviii. et clii, 
[Nullus est Tit. 108 in eo Lib. r.] Idem 
Gotthis mos. Rex Theuderichus apud 
Cassiodorum rv. 84. Non est cupiditas 


eripere que nullus se dominus ingemis- 
cat amisisse. Idem v1.8. Depositiones 
quoque pecunia, que longa vetustate 
competentes dominos amiserunt, inquisi- 
tione tua nostris applicentur erariis, ut 
quia sua cunctos patimur possidere, ali- 
ena nobis debeant libenter offerre: sine 
damno siquidem inventa perdit, qui pro- 
pria non amittit. 

9 Recentiorum etiam integri commen- 
tarii] Johannis Boreo, Antonii Marse, 
Johannis Gryphiandri, preter ea quo- 
rum nomina sunt in textus margine. 


The peoples of Germany gave treasure trove, like other ownerless 
things, to the prince; and that is now the common law, as a sort of jus 
gentium. For it is observed in Germany, France, England, Spain, and 
Denmark. And that there is in this no wrong done, we have suffi- 
ciently explained. 

VIII. Let us now come to the additions made to land by rivers; 
on which subject there are very many rescripts [opinions on cases] of 
the old jurists, and of the moderns, whole books. But the rules de- 
livered on this subject by them are, for the most part, instituted rules 
of certain nations, not Natural Law; although they often give their 
rules as Natural Laws. For many of their determinations rest on this 
foundation, that the banks belong to the nearest landowners, and also 
the bed of the river when deserted by the stream : from which it follows 
that the islands which make their appearance in the river belong to 
the same persons. Thus in the inundation of a river they make a 


[cRoT.] i: 


D. i. Adeo 
j^ Quod x 
38 od. T 


p. 325 c, 
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major auferat: sed ita, ut si fluvius uno recedat impetu, 
postliminio fundus, qui mersus fuerat, ad dominum redeat; 
si paulatim, non item: imo proximis possessoribus accedat: 
quz omnia lege potuisse introduci, et Putilitate quadam mu- 
niendarum riparum defendi, non nego; naturalia esse, quod 
ipsi sentire videntur, minime concedo. 

IX. 1 Nam si id quod plerumque est respicimus, 
qTprius populi terras occuparunt, nec imperio tantum, sed 
et dominio, quam in privatos agri describerentur. Fines, 
inquit Seneca, <Atheniensium aut Campanorum vocamus, 
quos deinde inter se vicini privata terminatione distinguunt. 


. Sic et Cicero: Sunt autem privata nulla natura; sed aut 


veteri occupatione, ut qui quondam in vacua venerunt, 
aut victoria, ut qui bello potiti sunt; aut lege, pactione, 
conditione, sorte: ex quo fit, ut ager Arpinas Arpinatum 
dicatur, Tusculanus Tusculanorum: similisque est priva- 
tarum possessionum descriptio. Dion Prusmensis Rhodiaca : 
TOÀAd ExT eupeiv,. a Kown pev ameypaparo 5X TOÀ, 
Óuipyrai de eig Tovs KaTa ‘HEpos, dSAws ó6 ovx* multa 
inveniri possunt que universim civitas sua censet, in sin- 
gulos autem dominos partitim divisa sunt. Tacitus de 


P Utilitate quadam muniendarum Opp. Basil. 1546). 
riparum] Vide locum Cassii apud Ag- 4 Prius terras populi occuparent| 
genum Urbicum (pag. 56, 57. in Auct. Vide que supra in textu et notis cap. iii. 
Rei Agrar. Ed. Gots.) et Bo&thium § 19. 
(De Geometr. Lib. 11. Pag. 1231. Edit. 7 Contrarium verius est. Vide qus 


distinction that a small inundation does not take away ownership, a 
large one does ; but so that if the river retires by a single impulse, the 
ground which was flooded returns to the owner by postliminium, [a 
resumption of the previous condition of property :) if the river recedes 
gradually, it is not so ; but, on the contrary, passes to the nearest land- 
owners. That all this might be established by law, and defended by 
the consideration of ita being a useful rule for the preservation of the 
banks, I do not deny: that it is Natural Law, which they seem to 
think, I by no means concede. 

IX. 1 For if we look at the general case, peoples occupied the 
land, not only as lords, but as owners, before it was assigned to privato 
proprietors*. Seneca, Cicero, Dio Prussensis, Tacitus, speak of tho 
occupation of land by peoples. [Sce.] What was thus occupied by 
peoples, and was not afterwards distributed, is to be considered as 
belonging to the people; and as in a river which is private property, 

* As Barbeyrac says, the contrary is more nearly true. W. 
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Germanis: Agri pro numero cultorum ab universis per 
vicos (male vices Jegitur) occupantur, quos moz inter se 
secundum dignationem partiuntur. | Quamobrem que primi- 
tus & populo sunt occupata, neque postmodum distributa, ea 
censenda sunt propria esse populi; ac sicut in privati juris 
flumine nata insula, aut derelictus alveus privatorum est: 
ita in publico utrumque est populi, aut ejus, cui populus 
dedit. 

2 Quod autem de alveo diximus, "idem et de ripa 
tenendum est, que pars est extima alvei, id est, quo natura- 
liter flumen excurrit. Atque ita videmus nunc passim usur- 
pari In Hollandia et vicinis regionibus, ubi frequentissimss 
antiquitus fuerunt hujus generis controversis ob depressum 
Solum, magnitudinem amnium, et vicinitatem maris, limum 
hine recipientis, illuc revehentis per sstuum vices, semper 
constitit insulas, quee vere insule essent, esse in patrimonio 
publico. Nec minus derelictos alveos totos Rheni ac Moss, 
quod szpius judicatum est: et ratione optima nititur. 


3 Nain et ipsi Romani Jurisconsulti concedunt, insulam, r. es, 
"que in flumine natat, puta, virgultis sustentata, esse publi- poe 


cam; quia cujus juris sit flumen, ejus esse debeat et insula 


observavimus in PuFEnNpoRF. De Jure — in Gallia obtinet: Sanction des eaux et 

Nat. et Gent. Lib. rv. cap. 7. 812. Not. 1. forests, Lib. 11. c. 1. 

alterius edit. Et confer que Auctor * Que in flumine natat| Descriptio 

ibi dicit de toto isto argumento. J. B. — natantium insularum apud Senecam na- 
r Jdem et de ripa tenendum est] Sio — turalium 1m. 25. Plinium | majorem 


an island which makes its appearance, or a deserted river-bed, is the 
property of the private person; so in a public river, both of these 
belong to the people, or to him to whom the people has given them. 

2 What we have said of the bed of the river, is true also of the 
bank, which is only the extreme portion of the bed, that is, where tho 
river naturally stops. And we find that this is now the general usage. 
In Holland, and the neighbeuring countries, where of old these con- 
iroversies were more frequent on account of the lowness of the land, 
the magnitude of the rivers, and the neighbourhood of the sea, which 
receives the mud carried down, and brings it back by the reflux of 
the tide, it was always sottled that islands which were true islands 
were the public property; and in like manner, the deserted beds of 
the Rhine and the Meuse; which has often been adjudged, and rests 
on the soundest reasons. 

3 For even the Roman jurists allow that an island which floats in 
a river, for instance, one resting on roots and branches, is public pro- 
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in flumine nata. Atqui alvei et fluminis eadem est ratio, non 
ea tantum ex parte quam Romani Juriscgonsulti considerant, 
quia alveus flumine tegitur, verum alia, quam supra attuli- 
mus, quod hzc simul a populo occupata sunt, nec in priva- 
tum dominium transierunt: quare nec illud recipimus ut na- 
turale, quod aiunt, si limitati fuerint agri, insulam esse occu- 
pantis. Id enim ita demum haberet locum, ‘si flumen ipsum 
et cum eo alveus populo occupati non essent, sicut in mari 
nata insula fit occupantis. 

X. 1 Nec magis admittendum est illud de graviore 
inundatione, si naturalem tantum rationem sequimur. Nam 
ut maxime summa pars agri in arenam dissolvatur, manet 
tamen solida pars fundi inferior; et, ut de qualitate aliquid 
mutet, substantiam non mutat, non magis quam pars agri 
qu: a lacu hauritur, cujus jus non mutari Romani recte sen- 
tiunt. Neque illud naturale est quod aiunt "flumina censi- 
torum vice fungi, et de publico in privatum, de privato in 
publicum addicere. Melius /Egyptii, de quibus hsc sunt 
apud Strabonem: édenoe de Tas ex axpi9és kai xara Aem- 
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Lib. 11, c. 95. Macrobium 1. Saturna- 
lium 1. 7. Elegans talium in Vadimone 
lacu insularum descriptio apud Plinium 
minorem Lib. vitt. c. 20. et Flandrica- 
rum in libro lectu digno Chiffletii. 

t Si flumen ipsum et cum eo alceus 
a populo occupati mon essent] Siculus 
Flaccus libro De Conditionibus Agrorum 


(Pag.18, 19): In quibusdam regionibus 
fluminis modus assignationi cessit : in 
quibusdam autem tantum subsecivus re- 
lictus est. — Aliis autem exceptus, in- 
scriptumque flumini illi tantum. De 
subsecivis vide egregia qus habet, ut 
omnia sunt illius, Salmasius ad Solinum. 
[Adde Wilhelmi Goésii, Antiquitates 





perty; because the party who has a right to the river has a right also 
to an island produced in the river. But the same reason holds for the 
bed as for the river: not only in the way in which the Roman jurists 
take it, because the bed is covered by the river, but for another, which 
we have mentioned above; that the bed and the river were occupied 
at the same time by the people, and have not since passed into pri- 
vate ownership. And therefore we do not accept-.as Natural Law 
what they say, that if the lands aro marked by boundaries, the island 
belongs to him who takes possession of it. That would be so, only if 
the river and the bed of the river were not already occupied by the 
people; as an island which rises in the sca belongs to him who takes 
possession of it. 

X. 1 Nor can we admit that doctrine above stated concerning 
a very grave inundation, if we only follow natural reason. For 
mostly, though the surface part of the ground is dissolved into sand, 
the lower solid part of the soil remains; and though it may in some. 
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TOV Oiaipegews, Oia Tas Guvexeis THY Spwy Gv'yyxvceu, às 

o NeiXos ameprya(erau kata Tas avtjces, adaipwv xai 
mpocTiÜeis, kat evakAaTTwy Ta GXn"LaTa, kai TÀÀÀAa on- 

pela aTokpUT TOV, ols Óakptverat TO T€ aAAoTptov kat 

TO àv. avaryxn on avauerpeicÜa. mwadw Kat wadw' 

Opus fuit exacta et subtili agrorum divisione, eo quod 
Nilus per incrementa, sua addens, minuens, faciemque ac 
signa immutans, confundat terminos quibus suum atque 
alienum alibi internoscitur. Ideo et repetenda sepe fuit 
dimensio. 

2 Ab hae sententia non dissentit quod ipsi Romani auc- x. ». n. De 
. . Div. Reg. 

tores tradiderunt, quod nostrum est, nostrum esse non desi- Jur. 
nere nisi facto nostro, adde, aut lege. Sub factis autem et 

non facta comprehendi supra diximus, quatenus conjecturam 
adferunt "voluntatis. Quare hoc damus, si gravissima sit 
inundatio, neque alia signa sint, quse retinendi dominii ani- 

mum notent, facile presumi agrum habitum derelictui; quse 
sestimatio sicut naturaliter indefinita est ob varietatem cir- 
cumstantiarum, et viri boni arbitrio permittenda, ita legibus 


Agrarias, ubi accuratius rem pertracta- — Pradiorum, c. 31. 

vit J. B.] De toto hoc argumento " Flumina censitorum vice fungi] 
fluviorum et fluvialium incrementorum De agri mensore Cassiodorus: More 
videat, si cui vacat, Rosenthalium De vastissimi fluminis aliis spatia tollit, 
Jure Feudorum, cap. v. conc]. 28. Six- — aliis jura concedit. [Var. 111. 52. ubi 


tinum De Regalibus libro 1. cap. 3. — alii legunt, rura concedit, aut terram.) 
Cepollam De Servitutibus Rusticorum 


measuro change the quality, it does not change the substance, any 
more than a part of the land from which a lake is drained, the right 
to which is not changed by such a process, as the Romans rightly de- 
cide. Nor is that Natural Law which they say, that the rivers, like 
the collectors of a land-tax [who have to seize and sell the property 
of defaulters, Gron.] increase private property by public, and public 
by private. The Egyptians judged better, who made a measurement 
and division of the land, which was independent of the inundations. 

2 There is nothing contrary to this opinion in what the Roman 
writers have delivered, that what is ours does not cease to be ours 
except by our own act; add, or by law. But among our acts are 
included aleo the things which we do not do, so far as they supply a 
conjecture of the will. Wherefore we grant this, that if the inundation 
be very grave, and if there are no other signs which imply an intention 
of retaining the ownership, the land may easily be presumed to be a 
derelict; and this estimation, as it is naturally indefinite from the 
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civilibus definiri solet. Sic in Hollandia derelictus habetur 
ager, qui per decem annos mersus fuerit, si non aliqua ex- 
tent signa continuat; possessionis: quo in genere receptum 


L St ager. apud nos non immerito est, quod Romani rejiciunt, ut, si 
Mod. Usus. aliter nequeat, vel piscando retineri possessio censeatur. Sed 


B. 


solebant principes tempus preefigere, intra quod veteres agro- 

rum possessores siccare agros deberent: qui ni id facerent 

tum monebantur qui in agros jus pignoris habebant, deinde 

hi qui jurisdictionem aut civilem tantum, aut etiam crimina- 

lem: qui si omnes in mora essent, tum eorum jus omne ad 

principem deferebatur: atque is aut ipse agros siccabat, sui- 

que patrimonii faciebat, aut alis siccandos dabat retenta 
parte. 

XI. De alluvione, hoc est, de adjectione particularum 

-$í1 qus a nullo vindicari possunt, quia unde veniant nescitur, 


D 
Cert. Pet. L. 
3.32 D.de(alioqui enim naturaliter dominium non mutabunt) certum 


‘ox iw haberi debet hane quoque esse populi, si modo populus 


flumen dominio occupaverit, quod in dubio credendum est; 
alioqui occupantis. 
XII. 1 Sed populus ut aliis, ita et proxima predia 


variety of circumstances, and one of those things which must be left 
to the judgment of a fair man, so is it often defined by the Civil Law. 
Thus in Holland land is held to be derelict, if it has been under water 
for ten years, and there are no signs of continuation of possession : 
and in this case we reasonably accept a rule which the Romans reject ; 
that if you can do nothing else, you may be supposed to retain pos- 
session by fishing over it. So princes were accustomed to appoint a 
time within which the ancient possessors were bound to free their lands 
from water: and if they did not do this, warning was given, first to 
those who had mortgages upon the land, next to those who had juris- 
diction, either civil only, or criminal also ; and if all these parties were 
behindhand in doing what the law required, the whole right of the 
property passed to tho prince: and he either drained the lands him- 
self, and added them to his patrimony, or gave them to others to be 
drained, retaining a part of the profit. 

XI. Concerning alluvium, that is, the addition of particles which 
cannot be claimed by any one, because it is unknown whence they 
come, (for otherwise the part would not, by Natural Law, change its 
owner,) it should be considered as certain that this also belongs to the 
people, if the people have assumed possession of the river as owner, 
which in a case of doubt is to be supposed; otherwise, the property 
of him who takes possession of it. 
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possidentibus jus illud concedere potest, et concessisse haud 
dubie videtur, si agri illi non alium finem ea ex parte quam 
naturalem, id est, flumen ipsum habeant. Quare non con- 
temnenda est hac in parte Romanorum diligentia, qui limi- r. 1€. n. ae 
um agrum ab aliis agris distinxerunt, dummodo memineri- (mr 
, agrum mensura comprehensum hac in re paris juris Frum, Bald, 

esse cum limitato. Nam qu de imperiis supra diximus, cum d Mam. i1. 
de eorum occupatione ageremus, eadem et in agris privatis fe Cot 
obtinent: sed hoc adhibito discrimine, quod imperia in re 
dubia credenda sunt esse arcifinia, quia id territori naturse 
maxime convenit: at agri privati magis est ut arcifinii non 
credantur, sed aut limitati, aut certa mensura terminati, quia 
hoc privatarum possessionum nature est congruentius. 

2 Neque tamen negamus fieri posse, ut populus agrum 
assignet eo jure quo ipse occupaverat, id est, ad flumen 
usque; et si id appareat, jus esse alluvionis: quod in Hol- 
landia ante szcula aliquot judicatum est de agris ad Mosam 
et Isalam sitis: quia et in literis mancipationum, et in libris 
censualibus semper dicti erant ad flumen pertingere. Et 
tales agri si vendantur, quamvis in lege emtionis mensura 


XII. 1 But as the people may concede this right to others, so 
undoubtedly it may concede it to the possessors of the adjacent lands; 
and it is supposed to have done so, if those lands have no other 
boundary on that side than the natural boundary, that is, the river. 
Wherefore we are not to despise the laborious discussion of this sub- 
ject by the Romans; in which they have distinguished limitatum, land 
bounded by artificial limits, from other lands; provided we recollect 
that land mensurá comprehensum, determined by its measured quan- 
tity, (see rr. iii. xvi.) is governed by the same rule as limitate land. 
For what we said before of ownership, when we spoke of occupation, 
obtains also with regard to private lands: adding this difference, that 
lordships (s$mperia) are, in a doubtful case, to be supposed to be arci- 
finial, bounded by natural limits, because that best agrees with the 
nature of the territory : but private lands are rather supposed not to be 
natural bounded, but either limitate, or determined by measure; E 
for this is more congruous to the nature of private possession. 

2 We do not deny that it may be that a people assigns land to a 
private person by the same rule by which it had itself occupied it, 
that is, up to the river; and if that is tho case, the possessor has a 
right to the alluvium: which, in Holland, was some generations ago 
adjudged to be the case with the lands between the Meuse and the 
Yssel, because these, both in the leases and in the records of the land- 
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aliqua nominata fuerit, dum tamen vendantur, non ad mensu- 
ram, sed suo corporis nomine, naturam suam et jus alluvionis 
retinent, quod Romanis quoque legibus proditum est, et 
passim usurpatur. 

XIII. Quod de alluvione diximus, id et de relicta ripa 
et siccata parte alvei censendum est, ut in non occupatis sint 
ea occupantis: in fluminibus occupatis, populi: privatorum 
autem ita demum, si a populo, aut jus populi habente, agrum 
ad flumen excurrentem, qua talem acceperint. 

XIV. Sed cum aliud esse jus dixerimus insule, aliud 
vero alluvionis, frequens hinc controversia oritur, utro nomine 
censendum sit, quod, cum emineat nonnihil, cum proximis 
preediis ita cohsret, ut tamen interjecta planities aquis super- 
fundatur: quod passim apud nos ob locorum inzqualitatem 
videmus accidere. Mores hic variant. In Gelria prsdiis 
accedit, addita occupatione, id quod plaustro onerato adiri 
potest: in agro Putteno *id quo pedes gladium exsertum 
tenens potest pertingere. Maxime naturale. est, ut discre- 


x Jd quo pedes gladium exsertum te- mari) equo sedens accessit Autharis, 
nens potest pertingere] Ex vetustissimo — eamque de haste suce cuspide tetigit, 
Germanicarum gentium more. Paulus  dicems: usque hic erunt. Langobardo- 
Warnefredi de Authari rege Langobar- rum fines. (Lib. 111. cap. 33). Simi- 
dorum: Usque ad eam (columnam in lem historiam habes de lancea, qua in 


tax, are always said to reach to the river. And if such lands bo sold, 
although, in the articles of sale, some measure be mentioned, yet since 
they are sold, not by measure but bodily, they retain their nature and 
right of alluvium: which is also declared in the Roman Law, and 
everywhere acted on as usage. 

XIII. What we have said of alluvium, is also to be considered to 
apply to a deserted river-bank and a part of the bed dried up; namely 
that, in places not occupied, they belong to him who takes possession ; 
in occupied rivers, to the people; and to privato persons only if they 
have received from the people, or from one who derives right from tho 
people, land running on to the river, as such. 

XIV. But since we have said that the rule respecting an island 
is different from the rule for alluvium, a controversy often arises 
which of the two a piece of ground is, when there is an elevated pro- 
montory connected with the nearest land by a plain which is under 
water: which porpetually happens with us on account of the inequa- 
lity of the ground. Here usages vary. In Gueldres it becomes part 
of tho land, provided it be occupied and can be visited with a loaded 
cart: in the land of Putten, as far as a man on foot with a sword in 
his hand can reach. The most natural rule is, that an island should 
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tum videatur id qua majori temporis parte navigio transiri 
solet. 

XV. 1 Nec minus trita usu quaestio est inter principem 
qui jure populi utitur, et ejus vasallos qui imperium summo 
minus acceperunt. In imperii sola concessione fluvialia incre- 
menta non inesse satis apertum est. Sed notandum est, 
horum vasallorum nonnullos cum illo definito imperio simul 
&ccepisse agrorum universitatem, salvo eo quod privatis com- 
petit, puta quod ager is olim populi aut principis fuerit, aut 
& principe siccatus, Et hoc casu dubium non est, quin va- 
salli jus habeant quod populi aut principis fuit. Ac sic vide- 
mus in Zelandia vasallos, etiam qui de civilibus tantum ju- 
dices dant, pro tota agrorum universitate tributum pendere: 
cujus partem a singulis pro privatarum possessionum modo 
ferunt. Et his de alluvionibus non movetur controversia. 

Sunt quibus flumen ipsum datum est, qui proinde insulas 
sive limo aggestas, sive factas ex alveo, quem amnis circum- 
luit, suas recte dicunt. 


mare jacta Otto Imperator fines imperii — usum habebat, maritimos in fluctus, re. 
in freto Baltico designare se dixit, apud — linquendi monumenti gratia, jaculatus, 
Saxonem libro x. et alios. [Hoc tantum suum freto vocabulum indidit. Pag. 
dicit Saxo Grammat. Hastam, cujus 105. Ed. Wech. 1510.) 


be considered as separate from the land when there is a strait through 
which a ship can commonly pass. 

XV. 1 No less frequent is the question between the sovereign 
prince, and his vassals who have subordinate authority. That the 
mere concession of sovercignty does not carry with it the increase 
made by rivers, is plain enough. But it is to be noted that some 
vassals have received, with their definite authority, the right to the 
whole land, saving what belongs to private persons; it may be, be- 
cause tho land formerly belonged to the prince or to the people, or 
was drained by the people. In this case it is not doubtful that the 
vassals havo the same rights which the prince or the people had. And 
thus we see in Zealand, vassals who have only civil jurisdiction, [not 
criminal,] still pay the land-taxes for the whole of the land; of which 
they in return claim a part from private possessors according to their 
holdings. And in such cases there is no question about the right of 
alluvium. 

In some cases, the river is given to a person, and then of course he 
rightly claims the islands that are produced, whether arising from 
accumulated mud, or parts of the bed which the river leaves. 

2 There are other persons whose grant does not comprehend either 
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2 Sunt alii, in quorum investitura nec hoc nec illud com- 
prehensum est, et horum adversus fiscum mala causa est, nisi 
aut mos regionis illis faveat, aut longi satis serie temporis 
possessio, accedentibus quse oportet, jus pepererit. 

Quod si non imperium, sed ager in feudum datus sit, vi- 
dendum qus» sit agri natura, ut supra diximus. Nam is si 
est arcifinius, alluvio feudo comprehensa censebitur, non ex 


1-9 Imei jure peculiari principis, sed ex agri qualitate: nam et usu- 


Fund. § 4. 
Hic Vicin. 
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fructuario tali casu alluvio prodesset. 

XVI. Solent ?Romani, ut jus, quo utuntur ipsi, pro- 
bent esse naturale, tritum illud pronuntiatum afferre: Secun- 
dum naturam est, ut cujusque rei eum sequantur commoda, 
quem sequuntur incommoda: quare cum amnis de agro meo 
Sepe partem deterat, squum esse ut ejus beneficio utar. 
Sed ea regula locum non habet, nisi ubi ex re nostra com- 
moda existunt: at hic existunt e flumine quod alienum est. 
Quod autem perit, domino perire, id vero naturale est. De- 
nique non esse universale quod adferunt, ipsa ostendit ad- 
missa ab ipsis agrorum limitatorum exceptio: ut jam omittam 
ita plerumque evenire, ut alios flumen ditet, alios pauperet. 
Lucanus : 

Illos terra fugit dominos, his rura colonis 
Accedunt donante Pado. 


9 Non ipsi Jcti veteres, sed recen- Ripe censeatur. J.B. 
tiores Interpretes. Nam Romani eo Y Quod a Romanis] Cum quibus 
principio nitebantur, quod Alveus pars — consentit c. 31. Caroli Calvi edicto Pis- 


the one or tho other of these things: and these have no case against 
the public; except either the custom of that country favours them, 
or a long possession, with due circumstances, have generated a right. 

But if it be not the authority or lordship, but the land which is 
granted as a fief, wo must see what is the nature of the land, as above 
stated. If it is arcifinial, the alluvium is to be considered as compre. 
hended in the grant, not by the peculiar right of the prince, but by 
the nature of the land: for a tenant for a term would in such caso 
also enjoy tho profits of alluvium. 

XVI. The Romans, in order to prove their own Law to be Natu- 
ral Law, are wont to adduce that trite maxim: It is according to 
nature that he should have the advantages of anything who has the 
disadvantages: wherefore, as the river may often carry away a part 
of my land, it is reasonable that I should take what it gives. But that 
rule does not hold, except when the advantages come from a thing 
which is ours; but here thoy come from the river, which belongs to 
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XVII. Sed et quod aiunt viam publicam non intercedere 1. 
alluvioni, rationem naturalem nullam habet; nisi ager pri- De. 
vatus sit qui viam debeat. 

XVIII. Est et acquirendi modus, inter eos qui juris 
gentium vocantur, per genituram animantium: qua in re 
Yquod a Romanis et aliis quibusdam gentibus est statutum, ut 
partus ventrem sequatur, non est naturale, ut supra diximus, 
nisi quatenus plerumque pater ignoratur. At si probabili 
ratione de eo constaret, cur non partus ex parte ad eum per- 
tineat nihil potest afferri. Nam et patris partem esse quod 
nascitur certum est. Plusne vero de patre, an de matre ha- 
beat, inter Physicos disputatur. Plutarchus ea de re sic dis- 
gerit : 5 vows piryvuot Oia TOV cud ey "ps, tv ef 
ekaTépmv népos AaBovca Kai Gv'yyéaca, kowov auQore- 
pots amos TO "yevónevoy * WOOT € pno€eTepov dtopic at, noe 
dtaxpivat TO ictov, 4 TO addoTpiov' Natura sexuum cor- 
pora miscet, ut ita de utroque parte sumta confundat, et 
“commune utrisque reddit quod nascitur, ita ut neuter 
possit, quid suum sit, quid alienum, discernere. Et hoc 
secutz sunt veteres Francorum et Langobardorum leges. 


tensi. De aliorum circa hanc rem legi- 3 Commune utrisque reddat] Vide 
bus vide que supra in textu et notis — appositum ad hanc rem locum Galeni 
c. v. hujus libri § 29. ll. de semine, et qus ibi ex Atheneo. 


another party. But that what is destroyed is lost to the owner, is 
Natural Law. And that what they allege is not universally applicable, 
appears by the exception, admitted by themselves, of limitate land. 
The river enriches some, impoverishes others, as Lucan says. 

XVII. What they further say, that even a public road [passing 
along the river-bank] does not bar the right of alluvium, is a doctrine 
for which there is no natural reason ; except the private land be bound 
to keep up the road. 

XVIII Thero is another mode of acquisition, amongst those 
which are reckoned juris gentium, by the generation of animals: in 
which that which has been ruled by the Romans and some other 
nations, that the offspring follows the mother (as to property) is not 
Natural Law, as we have said above, (1r. v. xxix.) except so far that the 
father is unknown in most cases. But if there were any probable cer- 
tainty concerning him, no reason could bo assigned why the offspring 
should not belong partly to him. For that what is born is part of 
the father is certain. Whether it derive more from the father or 
the mother is disputed among physiologists. So Plutarch. [See.] 
And this view was followed in the old laws of the Franks and Lom- 
bards. 
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XIX. 1 Siex aliena materia speciem quis fecisset, Sa- 
biniani dominium ejus esse volebant, qui materie fuisset do- 
minus; Proculus ejus, qui speciem fecisset, quia per eum esse 
ccpisset quod ante non existeret: arrepta tandem est media 
sententia, ut si reverti ad priorem speciem materia posset, 
materie dominus rem haberet; si non posset, tum is haberet 
qui speciei esset auctor. Quod ipsum improbat Connanus, 
et hoc unum videri vult, plusne sit pretii in opere an in 
materia, ut quod pluris est id prevalentia sua quod minus est 
ad se trahat, argumento eorum quis a Romanis quoque juris- 
consultis de accessione tradita sunt. 

2 At si naturalem veritatem respicimus, sicut confusis 
materiis communionem induci pro rata ejus quod quisque ha- 
beat, Romanis quoque jurisconsultis placuit, quia res alium 
exitum naturaliter reperire non poterat; ita cum res constent 
materia et specie tanquam suis partibus, si alterius sit ma- 
teria, alterius species, sequitur naturaliter rem communem 
fieri pro rata ejus quanti unumquodque est. Species enim 


Chrysostomus ad v. Ephesiorum : ut- wats’ mizta genitura fatus oritur. (Vers. 
yévrap trav cTepudTwowv tixrerat 6 $1. Tom. 111. pag. 865 ). 
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XIX. 1 [There is a question concerning property in which mate- 
rials and labour are mixed.] 

If I make a new article of materials belonging to another, the 
Sabinians* determined it to be the property of him to whom tho 
materials belonged ; Proculus, the property of me who gave it the new 
form, by which the article began to be what it is. Dut at last the 
medium opinion was accepted: that if the matter could return to its 
former shape, the owner of the material should have it; if it could 
not, then the person who was the author of the new form. But 
Connanus condemns this, and is for having this point alone con- 
sidered; whether there be a greater amount of value in the workman- 
ship or in the material; and for directing that that which is the more 
valuable should prevail, and draw to it that which is of less value; 
arguing by reference to the doctrines of the Roman jurists concern- 
ing value added to a thing. : 

2 But if wo look at Natural Law merely, as the Roman jurists 
decided that when materials of two kinds belonging to two persons 
are indistinguishably mixed, there is a common property produced, in 
proportion to each person's share, because otherwise there could be 
no natural termination of the question: so when things consist of 
matter and form as their parts, if the matter belong to one, the form 

* 'The followers of Massurius Sabinus. Gronov. 
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pars est substantie, non substantia tota: quod Ulpianus vidit, 
cum dixit mutata forma prope interemtam substantiam. L9 Jullan. 
XX. Ut autem qui mala fide materiam alienam attrec- wii,» 
tant, speciem perdant, est quidem non inique constitutum, sed L.12 deeo 
penale, atque ideo non naturale. Natura enim ponas non 5 quis. D.ed 
determinat, nec ob delictum per se dominia aufert, quanquam 
naturaliter pcena aliqua digni sunt, qui delinquunt. 
XXI. Ut vero rei majori acquiratur res minor, quo 
fundamento Connanus nititur, naturale est facti, non juris: 
atque ideo qui fundi pro vicesima parte est dominus, tam 
manet dominus quam qui partes habet novendecim. Quare 
quod de accessione ob prevalentiam aut certis in casibus lex 
Romana constituit, aut in aliis etiam constitui potest, id natu- - 
rale non est, sed civile, ad commodius transigenda negotia ; 
natura tamen non repugnante, quia lex dandi dominii jus 
habet. Vix autem ulla est tractatio juris in qua tot discre- 
pantes ?sint jurisconsultorum sententie et errores Nam 
quis concedat, si ees et aurum mixtum fuerit, alterum ab altero 


® Nec mirum: quum in toto isto certo et solido niterentur. Vera, et ex 
jure Accessionis Veteres nullo principio ^ ipsa natgrali ratione petita, nobis vide- 


to another, it follows by Natural Law that the article is common pro- 
perty, according to the share of value which belongs to each. For the 
form is part of the substance, but not the whole substance: which 
Ulpian saw, when he said that by the change of form tho substance 
was almost destroyed. 

XX. But that they who with fraudulent intent meddle with 
matter that belongs to another, lose their right to the form which 
they have given it, is indeed a rule not otherwise than equitable; but 
it is a penal Law, and thereforo not a Natural Law; for Nature does. 
not determine punishment, nor does she take away ownership for a 
delinquency per se; though by Natural Law delinquents are worthy of 
some punishment. 

XXI. But that the minor thing becomes an appendage to the 
major thing, which is the ground on which Connanus rests, is a natu- 
ral rule in fact, but not in law. He who is part-owner of an estate, for 
& twentieth part only, is as much part-owner as he who has the nine- 
teen parts. Wherefore all that is settled in tho Roman Law, or may 
further be settled, about one part becoming an appendage to tho 
other on account of the prevalence of value, is not Natural Law, but 
Civil Law, introduced for the convenience of business ; nature not re- 
pugning, becauso the law has theright of giving ownership. But there 
is scarce any part of law in which the opinions and errors of jurists 


L. 
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diduci non posse, quod scripsit Ulpianus; aut ferruminatione 
confusionem fieri, quod Paulus; aut aliam esse scripture, 
aliam picture rationem, ut huic tabula cedat, illa tabulse ? 
XXII. Plantata et consita ut solo cedant, similiter est 
juris constituti, cujus ratio est quod ista solo alantur. Nam 
ideo et de arbore distinguitur, an radices egerit. Atqui 
alimentum rei Jam ante existentis partem duntaxat facit: 
atque ideo sicut ex alimento jus quoddam in rem soli domino 
nascitur; ita domino seminis, plant», aut arboris jus suum 
naturaliter certe ob id non perit. Quare et hic communio 
locum habebit: nec minus in sedificio, cujus partes sunt 


-solum et superficies: nam si mobile sit, nullum in eo jus 


habebit soli dominus, quod et Scsvolx placuit. 
XXIII. Bons fidei possessor ut fructus omnes ex re 


- suos faciat quos percepit, naturale itidem non est, sed hoc 


tantum ut jus habeat, impendia in rem facta et operam 


mur posuisse, in Notis ad PurENDOR- * Imo et exstantes, si aliter non fiat 
FIUM. De Jure Nat. et Gent. Lib. 1v. ei restitutio, retinendi] Vide hac de re 
cap. 7. alterius Editionis: prsesertim Speculum Saxonicum,in quo multa &qui- 
vero ad Compendium De Officio Hom. tatis plenissima, 11, 46. 

et Civis, Lib. 1. cap. 12. § 7. not. 4. ! Non mihi videtur. Sed de eo diximus 
tertim et quarte Edd. J. B. in Notis Gallicis ad hunc locum. J. B. 





aro 80 various. For who will allow that if copper and gold aro mixed 

togethor they cannot bo separated, as Ulpian writes; or that in weld- 

ing, [ ferruminatio] there is an indistinguishable mixture, as Paulus; 

or that the rule is different for a written paper and a picture; the 

canvas being an appendage to the picture, but the writing to tho 
per? 

XXIL That plantations and crops are appendages to tho soil is 
similarly an established rule of law ; of which tho reason is, that thoy 
are nourished by the soil. On this account a distinction is made in a 
tree, according to whether it has shot out roots. But alimont makes 
only a part of a thing already existing: and thereforo, as the owner of 
the soil acquires some right from the aliment supplied, so the owner 
of the seed, plant, or tree planted, does not thereby lose his right 
according to Natural Law. Therefore this too will be a case of com- 
mon property: and in tho same way in a house, of which tho parte 
are the ground and the superstructure; for if tho building bo movo- 
able, the owner of the soil has no right in it, as Scsevola also decided. 

XXIII. That a bona fide possessor, [one who believes that he has 
a right,] acquires a property in all the fruit or income which ho draws 
from the property, is not Natural Law: but only so far as this; that 
ho has a right to charge the cxpenses which he has bestowed upon tho 
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utilem imputandi, ac pro iis deducendi fructus perceptos; *imo 
et exstantes, si aliter non fiat ei restitutio, retinendi. 

XXIV. Atque idem dicendum videtur !de male fidei 
possessore, ubi lex ponalis non intercedit. Benignius est, L. m 
ait Paulus Jurisconsultus, ettam in predonis persona haberi ^" 
rationem impensarum; non enim debet petitor ex aliena 
Jactura lucrum facere. 

XXV. Ultimus acquirendi modus qui juris gentium dici- 
tur, est per traditionem. Atqui supra diximus, ad dominii 
translationem "naturaliter traditionem non requiri; quod et 
ipsi Jurisconsulti in quibusdam casibus agnoscunt, ut in rer. 
donata usufructu retento, aut in eum collata qui possideat, La. 
aut commodatam servet, in jactis missilibus: imo etiam ante pit 
adeptam possessionem nonnullis casibus nunc quoque transit 5 
dominium, ut hereditatis, legatorum, rei donats ecclesiis et 335 s D 
piis locis, aut civitatibus, aut causa alimentorum, bonorum Le 
quorum universalis societas contracta est. 


L. 
c. 
L. 

b Naturaliter traditionem non re-  alienabantar plene per ss et libram. E. 
quiri] Non sane. Vide legem Wisi- Vide Varronem Lib. vr. de Lingua La- j 
gotthicam Lib. v. tit. ii. c. 6. Tum 
videtur vera esse traditio, quando jam voce Rodus: Ulpianum Jnstitutionum 
apud illam scriptura donationis habetur. — tit. x1x. Boethium ad Topica Ciceronis, 
Et apud veteres Romanos res mancipi (Lib. 111. pag. 797). 
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property, and his useful labour, and of deducting them from tho 
income received : and even of retaining the rising crop if repayment 
is not otherwiso made. 

XXIV. The same may bo said of a possessor male fide, [who 
knows that he has not a right,] when the penal law docs not interfere. 
Jt is more considerate, says Paulus the jurist, that even in a man who 
has robbed us we should take account of his expenses; for the complain- 
ant ought not to derive gain from another’s loss. 

XXV. The last mode of acquisition which is called juris gentium 
is by tradition or delivery. But wo have said above that delivery is 
not required by Natural Law for the transfer of ownership; as indeed 
the Jurists themselves in some cases acknowledge: as in a thing 
which is given to another, while the present enjoyment of it is retained 
by the donor, or which is made over to a person who already holds it, 
or has it as a loan, or in things thrown among a crowd for them to 
catch, And in some cases, even now, a man may transfer the owner- 
ship before he is owner himself; as [by a certain Roman law,] in 
inheritances, legacies, things glven to churches or pious places, or to 
communities, or for the sake of aliment, or in cases when a joint pro- 
perty in the goods is established. 
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XXVI. Hee ideo annotavimus, ne quis reperta juris gen- 
tium voce apud Romani juris auctores statim id jus intelligat 
quod mutari non possit: sed diligenter distinguat naturalia 
precepta ab his que pro certo statu sunt naturalia; et jura 
multis populis seorsim communia, ab his que societatis hu- 
mans vinculum continent. Ceterum illud sciendum est, si 
hoc jure gentium improprie dicto, aut unius etiam populi 
lege introductus sit modus acquirendi, sine discrimine civis et 
peregrini, jam inde quoque exteris jus nasci: et si juris con- 
secutio impediatur, injuriam etiam talem qus justam belli cau- 
sam preebere possit. 





XXVI. We have noted these things, in order that when any one 
finds the term juris gentium in the Roman jurists, he may not, as a 
matter of course, understand that jus which is immutable: but may 
carefully distinguish precepts of Natural Law from those which, ina. 
certain state, are natural; and rights which are common to many 
peoples independently, from those which contain the bond of human 
society, [and therefore are truly juris gentium]. 

But this is to be noted, that if by this jus gentium improperly so 
called, or by the law of one people, a mode of acquiring property be 
introduced without any distinction of citizen and stranger, this, of 
course, gives a right to foreigners also: and if the person be prevented 
from taking possession of the right, there may arise & wrong which 
gives a just occasion of war. 
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